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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

EARL “PEANUTT” MONTGOMERY |,
Plaintiff,

Case No. 3:18v-284
Judge Aleta A. Trauger

V.

ASSETS, LLC, CONCORD MUSIC
GROUP, INC., d/b/a ROUNDER
RECORDS, and CRACKER BARREL
OLD COUNTRY STORE, INC.,

)
)
)
)
)
NANCY JONES, CONCORD BICYCLE )
)
)
)
)
)
Defendants. )

MEMORANDUM

Nancy Jones, Concord Bicycle Assets, LLCdncord”), Concord Music Group d/b/a
Rounder Records‘Rounder’), and Cracker Barrel Ol@ountry Store, Inc.“Cracker Barrel)
have filed a Motion to Dismiss (Docket No. 14), to which EBgdnutt Montgomery has filed a
Response (Docket No. 27), and the defendants have filed a Reply (Docket No. 29). For the
reasons set out herein, the defants motion will begranted in part and denied in part.

|. BACKGROUND AND PROCEDURAL HISTORY 1

Montgomery is a songwriter, musician, and producer. He was an originabenefthe
“Fame Gang, a group of studio musicians credited with creating“tieiscle Shoals sourd.
For the majority of the 1960s and 70s, Montgomery wddriand, bandmember, cewriter,
confidante, [and] running buddy of the nowdeceased singer George Jonkkntgomery
composed severtyiree songs that have been recorded by Jones,-éigiy of which were

released to radio stations as sing{@acket No. 1 {1 8-10.)

! The factsset out hereimretaken from Montgomerg Complaint (Docket No. 1) and are taken as true
for the purposes of the Motion to Dismiss.
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In the late 1970s, Jones and Montgomery both found themselves in moments of
transition. Joas was'between recording contractsneaning that he had the right to record new
music without its rights immediatehgvertingto a record label. Montgomerfgr his part was
apparentlyreaching the end of the time in which his professional life would be so thoroughly
structured around Jones. Jones proposed that, ‘agtiement packageto Montgomery,
Montgomery would serve as the producer of a new album recorded by Jones with the Smok
Mountain Boys, the backing band for musician Roy Acuff, and Maonggy would have
ownership of theecording‘to do with as he wishet(ld. § 11.)

Around 1978 or 1979, Montgomery, Jones, and the Smoky MouBtis recorded the
album, consisting of twelve tracks, in Hendersonville, Tennessee. Montgoneenedet copy
of the original mixed version of &album, but the 2master tapes of the recording were left in a
vault at the recording studiewhich, Montgomery states, was the custom at the time.
Unfortunately for Montgomery, Jones, shortly thereaftesigaed withCBS Recordsbringing
into question whether any other person or entity had a right to release new musitebyor
under Jones’ name, even with Jones’ personal apprbvalalboum went unreleasddd. 11 12—

14.)

In 1981, Montgomery contactedones’s record label about the possibility of
Montgomerys using Jonés name and likeness to release eorgeJones/Smoky Mountain
Boys album.The labeldeclinedto grant permission for the releaskl. [ 17.) That same year,
George Jones met his eventual wifdancy Jones, one of the defendants in this case.
Montgomery blames Nancy Jones for George Jones’s growing estranged from magmy of hi

previous friends and associates, including Montgométy{(16.)



In the 1990s, Montgomery tried again to find a path toward releasing the albumtHe me
with MCA Records Nashville President Tony Brown and Chairman Bruce Hinton,hagd t
began discussing the contours of a deal that would have allowed MCA to releakoeithewith
Montgomery receiving $30,000 and the right to additional payment from sales based on his
producer credit. Nancy Jones, however, got word of the proposed deal and intervened with
Brown to prevenit from going forward Again, the George Jones/Smoky Mountain Boys album
went unreleasedld. 1 17.)

In the mid2000s, Nancy Jones contacted Montgomery about the album. She stated that
she and George would allow Montgomery to release the album, if Montgomédrthpaloneses
$100,000. Montgomery declined, on the ground that Nancy ‘Jopesposal was, in his view,
inconsistent with the initial decision by George Jones to give Montgomery dwnerfsthe
album in recognition of their years of work togethé. { 26-21.)

In 2013, George Jones died. Somewhere along the line, a man named Joey Burks had
inherited, from his father, the recording studio that had retained a copy of tle tapstof the
GeorgeJones/Smokey Mountain Boys album. Burks had no knowledge of dameterstanding
with Montgomery and merely believed that he had had the good fortune to corpesagssion
of unreleasednaterial recorded by the neseceasedeorge JonedHe contacted Nancy Jones
in an attempt to sell her the master for $10,000. Nancy Jones threatened to sue Burks and
eventuallypaid him $1,000 for the tapegiving her, finally, possession afphysical copy of her
deceased husband’s unreleased recording with the Smoky Mountain IBoY§.42-25.)

Eventually, Nancy Jones sold all of her George Joslesed assetsincluding masters
and intellectual property, as well as rights to Mr. J@aneame and likenessto defendant

Concord, for a sum reported to be in excess of $30 million. Attorneys for Concord and



Rounder—a Concord affiliate-contacted Montgomery about Roundegpotentially releasing the
album.Pursuant to theompaniesproposal, Montgomery would have received a producer credit
and the right to some payments for sales, but he would not havelibeetty compensated for
his claimedownership of the album. Montgomery rejected the offdr.§(27.)

Rounder released a version of the album anyway. With the original master mgsardi
its possession, Rounder was able to add instrumentation, remix the track, and meladizent
for sale to the publie-which it did in partnership with Cracker Barrel, as a release available for
purchase only at Cracker Barrel locations. The released album does not cretgjioiiery as a
producer, instead listing Concord/Rounder executive$Exgcutive Producérand “Projed
Supervisor.” The packaging of the album represents it a8loat” album that was later
discovered(ld. 11 28-31.)

On March 14, 2018, Montgomery filed his Complaint in this case, relying on the court’s
diversity jurisdiction (Docket No. 1.) The Complairdllegesthat tre defendants variously
committed the torts of conversion, trespass to chattels, and false light invasioao§.pid. 1
40-43.)Montgomery does not specifically allege copyright infringemedt) On May8, 2018,
the defendants moved to dismiss Montgomery’s claims. (Docket No. 14.)

II. LEGAL STANDARD

In deciding a motion to dismiss for failure to state a claim under Rule 12(b)(6), the court
will “construe the complaint in the light most favorable toptlamtiff, accept its allegations as
true, and draw all reasonable inferences in favor of the plainbifectv, Inc. v. Treesh487
F.3d 471, 476 (6th Cir. 2007ge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 200Zhe
Federal Rules of Civil Paedure require only thahe plaintiff provide “a short and plain

statement of the claim that will give the defendant fair notice of what the plamdifim is and



the grounds upon which it restConley v. Gibson355 U.S. 41, 47 (1957)he court mus
determine only whethétthe claimant is entitled to offer evidence to support the clainw,
whether the plaintiff can ultimately prove the facts alleg&dierkiewicz v. Sorema N,/A34
U.S. 506, 511 (2002) (quotirBcheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaints allegations, howevermust be enough to raise a right to relief above the
speculative level.Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)o establish théfacial
plausibility’ required to“unlock the doors ofliscovery; the plaintiff cannot rely orflegal
conclusions”or “[tlhreadbare recitals of the elements of a cause of dtthar, instead, the
plaintiff must plead‘factual content that allows the court to draw the reasonable inference that
the defendantis liable for the misconduct allegédAshcroft v. Igbagl 556 U.S. 662, 679
(2009). 1O]nly a complaint that states a plausible claim for relief survives a motion to dismis
Id. at 679;Twombly 550 U.S. at 556.

[ll. ANALYSIS

A. Conversion andTrespass to Chattels

Montgomery argues that Nancy Joseeceipt of the George Jones/Smoky Mountain
Boys master tapes from Burks and the corporate defendates receipt of the masters from
Jones amount to trespass to chattels and/or conversion.phetigxdeniesthat he is alleging
either claim in reference to his intangible rights in the recorded material redgihg instead
solely on his claimed ownership of the physical masters. (Docket No. 28 at 4.) Heraledes
that he has not pled a claim for copyright infringement based on the release ofditye G
Jones/Smoky Mountain Boys albumd.(at 3-4.) The only issue before the court, then, is

whether he has pled claims on which relief could be granted with regard to tlez tapst as



physcal objectsThe defendants argue ththbseclaims are preapted, would fail on the merits,
and are barred by the doctrine of laches.

1. Preemption

Under 8§ 301(a) of the Copyright Act,state law claim is preempted‘ifl) the work is
within the scope of thesubject matter of copyrightas speified in 17 U.S.C. 8§ 102, 103 . ..
and (2) the rights granted under state law are equivalent to any exclusigewiidjiita the scope
of federal copyright as set out in 17 U.S.C. § 1088rench LLC v. Taco Bell Corp256 F.3d
446, 453 (6th Cir. 2001) (quoting 17 U.S.C. § 301(a)). “Courts and commentators have described
this preemption analysis as encompassirgybject matter requiremerand a general scoper
‘equivalency’ requirement.Td. (citing Nat'l Basketball As® v. Motorola, Inc. 105 F.3d 841,
848 (2d Cir. 1997); 1 Melville B. Nimmer & David Nimmer, Nimmer on Copyright §
1.01[B][1]-[2], at 1-10 to 1-57 (1999)).

The subject matter requirement of § 301 is satisfied if a work fits within the ¢enera
subject matter of 88 102 and 103, regardless of whether it qualifies for copyrightiprotec
Stromback v. New Line Cinem&84 F.3d 283, 300 (6th Cir. 2004) (citations omitted).
Neverthelesseven if a partys “state law claims concern works within the subject matter of
copyright, such claims will only be preempted if they assert rights teaea@uivalent to any of
the exclusive rights within the general scope of copyright as specified cipnsd.06[.]”
Wrend, 256 F. 3d at 45%6 (quoting 17 U.S.C. § 301(a))he court applies aunctional test
to determine whether the state law right at issue is equivalent to any of lingexdghts under
8 106.Stromback 384 F.3d at 301 (citinBata Gen. Corp. v. Grumman Sys. Support CA6.
F.3d 1147, 1164 (1st Cir. 1994)Equivalency exists if the right defined by state law may be

abridged by an act which in and of itself would infringe one of the exclusive tigthtsat 456.



If, however,“an extra element igequired instead of or in addition to the acts of reproduction,
performance, distribution or display in order to constitute a-stat#ted cause of action, there is
no preemption, provided that the extra element changes the nature of the actionitscs that
gualitatively different from a copyright infringement claimd. (emphasis added) (citations
omitted). The existence of an extra element precludes preemption only whestethent
changes the nature, rather than the scope, of the dottanGen, 36 F.3d at 1164-65.

If Montgomery had assertedtatelaw torts basedsolely on the defendantssale and
release of th&eorge Jones/Smoky Mountain Bagsorded materiathere wouldoelittle doubt
that those claimsvould be preempted byfederal copyright law. Indeed, much of what
Montgomerydescribedooks like an ordinargopyright dispute. A work was authored, and, over
the years, questions about its ownership arose. Eventually, one party startechgxpieitvork
despite anothés claim ofownership.If Montgomery had sued to establish his rightdgalties
from therecorded materiabr his right to release versions of the album in the future, such a suit
would plainly fall within the subject matter of copyright and involve functionallyivedent
rights, giving rise to preemption.

Montgomery, thoughstresses that he bases his ctaéntirely on hisallegedownership
of the master tapesnd the defendaritsmproper possession and use of thosedalpes well
settled that copyright law recognizes a distinction betwaeenpyrightprotected work and the
“physical embodimehtof that work with the subject matter of copyright encompassing only the
former. Securelnfo Corp. v. Telos Corp387 F. Supp. 2d 593, 620 (E.D. Va. 2005)
Accordingly, the"torts of conversion and trespass are generally not preempted by copyright law
because they relate to. . tangible rather than intangible propefttyd. (citations omitted).

Physical copies of original manuscriptsvhich may have collectible or historical value distinct



from the underlying materiatare paradigmatic examples of ttypes of physical property for
which a conversion claim may exist outside the scope of copyrightLl&elville B. Nimmer &
David Nimmer, Nimmer on Copyright 8 1.18[1] (2018) ({A] manuscriptis subject to
wrongful conversion, whereas poem (or other literary work) is subject to copyright
infringement.” (emphasidn original)). The same reasoning applies to master tapes. Eagle
Rock Btmt, Inc. v. Coming Home Prods., IndNo. CV 0300571 FMC (AJWx), 2003 WL
25781234, at *.3 (C.D. Cal. Dec. 12, 2003) The owner of the Master Tapes would likely
have a conversion claim to recover the actual, physical Master.Tapes

The defendants argue that Montgomerymerely limiting his allegations to the master
tapes“for the sole purpose of defeating a prong of the preemptichaedtthat his argument,
therefore, is'illusory.” (Docket No. 29 at 2.) There is nothing illusotlypugh, about the well
settled, foundational premise that a physical copy work remains the subject of ordinary
property law, while copyright law governs the work. Montgorieighoice to limit the subject
matter of his litigation, moreover, is not just some cosmetic trick. By limiting his claims to the
physical master tageand forswearing any copyright claim, Montgomery has given up quite a
bit. He has lost the ability to rely on the Copyright’Adheories of liability or damages. He has
lost the rght to try to establish, at least in this proceeding, that he has &origiease the album
himself. In other words, if Montgome/theory of recoverywas an attempt to smuggle a
copyright claim into this case, it did not work. That does not affectiétlity of the claims that
he has pleaded.Montgomery is the master of his own Complaint and he is entitled to assert
whichever rights he wishes to assert. He has asserted tangible progestynrigpecific physical
tapes, and the Copyright Act does not preempt such claims.

2. Conversion and Trespass to Chattels Regarding Tangible vs. | ntangible Property



The defendants argue next that the court should dismiss these claims becausse@&ennes
does not recognize causes of action for trespass to chattels or conversion basewinteinta
property. See e.g, Ralph v. Pipkin 183 S.W.3d 362, 368 (Tenn. Ct. App. 2005)]n
Tennessee, a civil action for conversion, the wrongful appropriation of tangdgerty, is not
recognized for the appropriation of intangible personal propgrtgiting B & L Corp. V.
Thomas & Thorngren, Inc.917 S.W.2d 674, 680 (Teni€t. App. 1995)).Again, though,
Montgomerys own concessions leave the defendamtguments beside the poikte concedes
that he is not relying on any violation of his intangible rights, only on the allegedlyfuhla
handling of the master tapes that he left with the recording studio but continued {@®ouaket
No. 28 at 5.)

The defendants identify no basis, under Tennessee law, for concluding that an otherwise
valid claim for conversion drespass to chattels would fail merely because the relevant piece of
tangible property is also the physical embodiment of a piece of intangible tyrdpdeed,such
a rule would be difficult to justifyand lead to results that Tennessee cothits cout imagines,
would be unlikely to endors€or example, nder such a rul@nepersonwould be unable to sue
another for stealing a book, a paintirgr maybe even a computer, since the computer would be
full of copyrightprotectedsoftware The court does not believe that the Tennessee Supreme
Court, if asked, would recognize such a sensed@ssptionto the ordinary rules of property
torts Montgomerys claims, therefore, do not fail merely because the master tapes are physical
property that embodies intangible property.

The defendantsextsuggest that, insofar as Montgomery’s claims are based solely on his
rights in the master tapes as physical objects, he cannot establish damages, thecanb/

meaningful value of the tapes was in the recordthgmselves. The defendants argue, without



citation to law, thateven if Montgomery had retained possession of the tapesdefendants
“presumably” could have “taken appropriate legal measures” to force hafoiw them to
access and use the recordingselease the album, without payment to him. (Docket No. 29 at
5.) They do not describe what those appropriate legal measures would be or why Concord and
Rounderwould havethe right to force Montgomery tgrant them access faroperty that he
lawfully owned and that he was not using in any way that infringed on any copyright.

Moreover, he argument that the tapes are worthless is belied by the fact that so many
peopleappear to have felt differently. At least as the facts have been alleged byomMenyg
MCA Records executives felt it was appropriate to pay Montgomery at least $30,000, not
adjusted for inflation, in order to release the albdanstrange position to take if Montgomery’s
rights were worthless. Joey Burks tried to sell the tapes for $10,000, and, while Narsy Jone
threatened to sue him, she still paid him $1,000 for th@rhen they were not even clearly his
to sell.Indeed, the very fact that this aloum went unreleased for over thirty yearsnsistent
with the premise that the possessidrine tapes was some unimportant defllile question of
damages in this case will depend on factual details regarding music indisgtsn@nd practice,
as well as a much fuller explication of the rights of the respective partieshthatefiendants
have offered.

Finally, the defendants argue that Montgomery abandoned the tapes. The denness
Supreme Courthas defined abandonment as timentional relinquishment of a known right.”
Griffis v. Davidson Cty. Metro. Gay 164 S.W.3d 267, 278 (Tenn. 200&uoting Carroll
County Bd. of Educ. v. Caldwell62 S.W.2d 391, 393 (Tenn. 1942)Y.he inquiry whether
abandonment has occurred is predominantly a factual determination based upon ai/éms rel

circumstancedd. at 279-80(citing Coile v. Hudgins70 S.W. 56, 57 (Tenn. 1902); Am. Jur.

10



2d Abandoned, Lost, and Unclaimed Property § 41 (2004)). A finding of abandonment does not,
however, require an affirmative statement of intent to abandon. Abandonmaytoe inferred

from the acts and conduct of the owner, which are clearly inconsistent with anomtent
continue the use of the property, and from the nature and situation of the pfdpe&281—-82
(quotingl Am. Jur.2d Abandoned, Lost, and Unclaimed Property 8§ 43 (2004)).

The defendants argue that Montgomery abandoned the master tapes by leaving them s
long in the recording studio. Montgomery has alleged, however, that he was meoaiynipll
industry practice, and the court is required to accept that assertion as docutegurposes of
a motion to dismiss. Simply leaving an item in what is the equivalent of storagefoegevery
long time, is not necessarily sufficient evidence to demonstrate an integliniguish one’s
ownership of the item. The court cannoinclude, as a matter of law, that the tapes were
abandoned.

3. Laches

Under Tennessee law, the defense of laches is based on the equitable principle that a
court ‘will not intervene on behalf of one who has delayed unreasonably in pursuing hi$ rights.
Long v. Bd. of Prdf Responsibility of Supreme Cou#t35 S.W.3d 174, 181 (Tenn. 2014)
(quoting Dennis Joslin Co. v. Johnspi38 S.W.3d 197, 200 (Tenn. Ct. App. 2003)Jhe
defense of laches is based on the doctrine of equitable estoppel, and appidg where the
party invoking it has been prejudiced by the dél#ssocs. Asset Mgmt. LLC v. Blackhuxwo.
W2016-00801€OA-R3-CV, 2017 WL 1077060, at *2 (Tenn. Ct. App. Mar. 22, 20(Gdding
Brown v. Ogle 46 S.W. 3d 721, 726 (Tenn. Ct. App. 200d)¢nnessee courts recognize that
lachesapplies”only in comparatively rare casésd. (citing S.M. Williamson & Co. v. Ragsdale

95 S.W.2d 922 Tenn. 1936)).The “[tjwo essential elements of fachecessary to support a

11



laches defensare“negligenceand unexcused delay on the part of’ thlintiff and “injury in
the party pleading lach&dd. (quotingFreeman v. Martin Robowash, Ind57 S.W.2d 606, 611
(Tenn. Ct. App. 1970)

The defendants liken this case to another in which Montgomery was ealydlunley v.
Estate of Nunley925 S.W.2d 538 (Tenn. Ct. App. 1998) that case, a dispute arose regarding
who possessed thmechanicalroyalty? rights for a catalog of songs that Montgomery had
written between 1970 and 1975, including the s6@ge of TheseDays, which the Court of
Appeals characterized as having becorbuae hit when recorded by Emmy Lou Harrld. at
539-40. A man named Billy Gene Nunley had long claimed that he had purchased the royalty
rights from Montgomery, and, for a periotlover fifteen yearsNunley received those royalties,
while Montgomery did not. Montgomery admitted that he realized, sometime in the 1910s, tha
he had stopped receiving mechanical royalty checks faretaeantsongs, although heaimed
that at thetime, he had beemnaware of whythe payments had stoppddontgomery did not
sue anyone to recoup his rights urgdventeen yearkater, when he became caught up in
litigation between Nunley and Nunleyexwife regarding the royalties. Montgomerywhom
the exwife had named in a contempt petition because she suspected he was conspiring with
Nunley against herfiled a crossclaim and a counteslaim against the Nunleys, respectively,
alleging that the rights had been his all alolig.at 546-41. The Court of Appeals held that
Montgomerys claims were barred by lachés. at 542.

This case bears almost no resemblandéuialey outsideof the superficial similarity that
both involve Montgomery and music he composed or recorded in the 1970&unley;

Montgomery was aware that his rights had been contravened for seventaeefess bringing

2 “Mechanical royalties” are royalties pdiol the sale of a copy of eecorded songin contrast with
“performance royalties,” which are based on the song’s béaygg or broadcastfor example, over the
radio See ABKCO Music, Inc. v. Harrisongs Music, L5018 F. Supp. 798, 800 nn.3&4 (S.D.N.Y. 1981).

12



suit. Here, he alleges that he voluntarily left the master tapes to beytéle tudio, which they
were until 2013. The rights at issue in this case, therefore, did not even begin to lee wiotat
about five years before the suit was filed, when Nancy Jones obtained thewitpmg
Montgomerys consent Admittedly, Montgomery did not, then, immediately file suit. There is
no reason, however, to condk, at least at this stage, that his delay was unreasonable. The facts
as Montgomery has set them forth suggest that, after the defendants gaitred af the
masters, Montgomerand Rounderengaged in further discussions that might have led to a
satishctory result for all involvedThe court will not assume that a delay of a few years, during
much of which there may still have been some hope of resolving the situation witigatibht,

was so unreasonable as to justify the rasglgropriate defense of laches. That is especially true
on a motion to dismiss, where the court has no evidence of anyspsaraye of mind or the
prejudice, or lack thereof, suffered by the defendartte. court, accordingly, will not dismiss
Montgomery’sclaims due to theakhes defense, although the plaintiffs may raise it again, if they
wish, at a stage in the proceeding in which a factual rectirtb@vavailable.

B. False Light Invasion of Privacy

Tennessee recognizes the claim of false light invasion of privacy as a caus®rf acti
separate and distinct from defamation, to protect the rights of plaintifis have had attributed
to them certain qualities, characteristics, or beliefs that, whilenpaious to their reputation,
place those persons in an undesirdhlee light.” West v. Media Gen. Convergence, |Ir&3
S.W.3d 640, 645 (Tenn. 2001y Tennessee, a false light claim requires that the defendant gave
publicity to the plaintiff that faced the plaintiff in a false light, that the false light is highly
offensive to a reasonable person (as determined objectively), and that the defetedbnith

knowledge or reckless disregard for the falsity of the publicized matter (asmohete
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suljectively).Id. at 64344 (quoting the Restatement (Second) of Torts (1977), § 628&lso
Seaton v. TripAdvisor, LLC728 F.3d 592, 601 (6th Cir. 2013)inslow v. SaltsmanNo.
M2014-00574€0A-R3-CV, 2015 WL 6330403, *5 (Tenn. Ct. App. Oct. 2D15). ‘[P]laintiffs
seeking to recover on false light claims must specifically plead and prove daalegesly
suffered from the invasion of their privacyWest 53 S.W.3cat 648 gitations omitted).

Montgomery argues that Rounder and Cracker Baoelnaitted false light invasion of
privacy by failing to identify him as the producer of the released version ofcdwge
Jones/Smoky MountaiBoys album and representing the album dsst” recording, rather than
a recording that was always known tosexXbut that had never been released for legal and/or
business reasons. The defendants argue that Montgomery has failed to atatda &lse light
invasion of privacy because (1) he has failed to identify any statements that veobhighly
offensive to a reasonable person and (2) he has failed to plead damages.

With regard to the characterization of the album®last” the court agrees that no
reasonablguror could conclude that the language used Wwighly offensive. Using the term
“lost” to referto a previously unreleased part of a deceased astistk, despite the fact that the
material was never actually physically lost, is, at worst, merely the usamiatic marketing
language, not anything highly offensive. Moreover, such a characterizatmt even clearly
false in this instance. The recordingf the Jones/Smoky Mountain Boys albwerelost, in a
sense, at least to Jones himself and his record labels. The two known copies remained
respectively,locked away in a Tennessee recording studio and tightly held by an estranged
former collaboratorCalling that albuntlost” is a fair use of an ambiguous term.

In contrast, aeasonable juromight consider it highly offensive to release a creative

professionak workwithout properly crediting himThe only damages related to that statement

14



that Montgomery seekbpwever are compensatory damag&er damag to the intrinsic value

of the master recordings[resulting from the mass unauthorized sale of the album which was
compiledfrom the contents of the master tapga]no event less than $500,000.” (Docket

No. 28 at 10 (quoting Docket No. 1 at Talteration in origing).) By Montgomerys own
description, those damages were not caused by the failure to credit him druthekat by the
album’s release itself. He has, therefore, failed to plead damages arising out of thefalteged
light invasion of privacy.

While Montgomery generically asks for leave to amend his Complaint tectaany
deficienciegDocket No. 27 at 1), he proposes no facts that he would plead to satisfy his failure
to assert actual damages arising out of Rounder and Cracker 8#ailere to credit him on the
released album. The court, therefore, will dismiss his false light invasipnvaicy claims in
full.

V. CONCLUSION

For the foregoing reasons, the defendalstion to Dismiss(Docket No. 14)will be
granted in part and denied in part. His claims for false light invasion of privatybevi
dismissedand all other claims will remain pending.

An appropriate order will enter.

ENTER this 18 day of January 2019. %; / %ﬂ%«_‘

ALETA A. TRAUGER
United States District Ju ge
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