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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JANETTE ROBINSON,
Petitioner,
NO. 3:18-cv-00382

V.

GLORIA GROSS, Warden, JUDGE CAMPBELL

N N N N N N N N N

Respondent.

MEMORANDUM OPINION

PetitionerJanette Robinsofiled a pro se petition fothe writ of habeas corpus under 28
U.S.C. § 2254 (Doc. No. 1), Respondent filed a response (Doc. No. 15), and Petitioner filed a reply
(Doc. No. 16). As explained belothe Petition will be deniednd this action will be dismissed.

|. PROCEDURAL BACKGROUND

A Davidson County grand jury indicted Petitioner for five counts of aggravated child abuse
and one count of aggravated child neglect. (Doc. Nel B 3-10). Petitioner and the state
eventually agreed that Petitioner would plead guilty to two counts of aggravated child abuse, the
remaining counts would kdismissedand Petitioner would serv@o concurrensentenceof 25
years’ imprisonment from the date adrharrest. Id. at 24-26).On March 7, 2014, the trial court
accepted Petitioner’s guilty plea and imposed judgment accordihgjlat 2-23, 27).

In apro seletterto the trial judgepostmarkedViarch 31, 2014, Petitioner requested to
withdraw her plea.l{l. at 30).Based on the allegations in the letteetitioner'scounsel filed a
motion to withdrawas counsel(ld. at 28-30). The trial courgrantedPetitioner’s counsel’s motion

and appointed new counselld( at 32). Petitioner'snew counsel filed an amended motion to
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withdraw the guilty plea.ld. at 34-41). The trial court held a hearing (Doc. No-3%and denied
the motion on December 8, 2014 (Doc. No. 14-1 at 43-52).

Petitioner appealedhe Tennessee Court of Criminal Appeals (“TCCA”) affirmed, and the
Tennessee Supreme Court denied Petitioner’s application for permission to. &aeal.
Robinson, No. M201500041CCA-R3-CD, 2015 WL 8973898 (Tenn. Crim. App. Dec. 15, 2015),
perm. app. denied Mar. 23, 2016.

Meanwhile, Petitioner filed a pro se petition pastconviction reliefin state court(Doc.

No. 1411 at 1#25).The court appointegost-convictiorcounsel id. at 26-29), and counseiled
an amended petitiond, at 32-37).The postconviction court held a hearing (Doc. No-12) and
denied relief (Doc. No. 141 at 3953). Petitioner appealed, the TCCA affirmed, and the
Tennessee Supreme Court denéaye to appeaRobinson v. Sate, No. M201600058CCA-R3
PC, 2017 WL 363281 (Tenn. Crim. App. JaB, 2017)perm. app. denied May 18, 2017.

1. FACTUAL BACKGROUND

The state provided a factual basis for Petitioner’s pliethe plea hearing\s context for
Petitioner’s claims, the Court will summarize that factual basis here.

Thevictim of Petitioner’'s charged offenses westhreeyearold child. (Doc. No. 14 at
10).In August 2011, the victim “was returned to the care of” Petitioner “on a trial bési3."On
September 26, 2011, the victim presented to Vandetbgpital with a fractured armld;). At
that time, medical staff acceptBeétitioneis explanation that the injury was an accideltt.)

On October 142011, the victim presented to Vanderbilt again, and hospital staff diagnosed
the victim with “a laerated pancreas, a hematoma to her liver, hematomas to her head, severe
bruising around her head, a concussion, and various cutaneous injldieg.10-11).On October

17, the victim underwent a “skeletal survey,” which “revealed an undetected tilrér#itat was



healing.” (d. at 11). The nature of that injury “suggest[ed] it had been caused between the date
of” the victim’s first admission on September 26 and second admission on Octoldr)14. (

In explaining the victim’s injuries, Petitionstated that she was the victim’s caretaker and
“provided a number of conflicting accourit§ld.). Two witnesses-the victim’s fatherand the
victim’s sibling—observed Petitioner whip the victim with a beltoord between August 5 and
September 26, 2011d(). And based on information from Petitioner about when the victim started
experiencing symptoms, the victim sustained the lacerated pancreas, liaoimemand head
injuries on or about October 14d(at 11-12).Petitioner was the only individual “in a position to
have caused these particular injuries on that particular dededt (12).

1. ASSERTED CLAIMS

Petitioner asserts two claims: {bat her plea was unknowing and involuntanyd(2) that
her original trial counsel provided ineffective assistance. (Doc. No.-16at Sheasserts that trial
counsel wasspecifically ineffective in failing to: (1) communicatadequately (2) provide
discovery; (3) investigate tlmase and @) mount a meaningful defenséd.(at 6-7).

[11. STANDARD OF REVIEW

Federal courtshave the authorityto grant habeas relief to state prisonergler the
Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA4arrington v. Richter, 562
U.S. 86, 97 (2011)Under AEDPA , a claim “adjudicated on the merits” in state court cannot be
the basis for federal relieinless the stateourt’s decision was: (1) “contrary to, or involved an
unreasonable application of, clearly established Federal law, as determined byyrdmeeSCourt
of the United States”; or (2) “based on an unreasonable determination oftthanfight of the
evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d). Thus, “[tjhe question

under AEDPAIs not whether a federal court believes the state court’s determination wasahcor



but whether that determination was unreasorablesubstantially higher thresholdhriro v.
Landrigan, 550 U.S. 465, 473 (2007) (citivilliamsv. Taylor, 529 U.S. 362, 410 (2000)).
Under Section 2254(d)(1), a state court’s decision is “contrary to” clearly establis

federal law “if the state court applies a rule that contradicts the governingdaviorth in
[Supreme Court] cases’ or ‘if the state court confromtset of facts that are materially
indistinguishable from a decision [of the Supreme Court] and nevertheless ardvgsfiarent
result].” Hill v. Curtin, 792 F.3d 670, 676 (6th Cir. 2015) (en banc) (qudtioakyer v. Andrade,
538 U.S. 63, 73 (2003)). “Under the ‘unreasonable application’ clause of [Section] 2254(d)(1),
habeas relief is available if ‘the state court identifies the correct govermjalgdenciple from
[the Supreme Court’s] decisions but unreasonably applies that principle to the fabts of
prisoner’'s case.”ld. (quotingHarris v. Haeberlin, 526 F.3d 903, 909 (6th Cir. 2008)). A state
court’s application is not unreasonable under this standard simply because a fedefialdsoi
“incorrect or erroneous™instead, the federal cdunust find that the state court’s application was
“objectively unreasonableld. (quotingWiggins v. Smith, 539 U.S. 510, 520-21 (2003)).

To grant relief under Section 2254(d)(2), a federal court must find that “tleecsiatt’s
factual determinatiowas ‘objectively unreasonable’ in light of the evidence presented in the state
court proceedings.Young v. Hofbauer, 52 F. App’x 234, 236 (6th Cir. 2002). Stateurt factual
determinations are only unreasonable “if it is shown that the state court’s pte®lyncorrect
factual findings are rebutted by ‘clear and convincing evidence’ and do not have suppert in t
record.” Pouncy v. Palmer, 846 F.3d 144, 158 (6th Cir. 2017) (quotikigtthews v. Ishee, 486

F.3d 883, 889 (6th Cir. 2007)). “[l]t is not enough for the petitioner to show some unreasonable

determination of fact; rather, the petitioner must show that the resulting statedecision was



‘based on’ that unreasonable determinatid®ice v. White, 660 F.3d 242, 250 (6th Cir. 2011)
(citing Byrd v. Workman, 645 F.3d 1159, 1172 (10th Cir. 2011)).

The demanding review of ¢tas rejected on the merits$tate court, however, is ordinarily
only available to petitioners wh@Xhausted the remedies available in the courts of the"28te
U.S.C. § 228(b)(1)(A). In Tennessee, a petitiorisfdeemed to have exhausted all available state
remedies fofa] claim” when it is presented to the Tennessee Court of Criminal Appeaiss
v. Holland, 330 F.3d 398, 402 (6th Cir. 2003) (quoting Tenn. Sup. CBIR.“To be properly
exhaused, each claim must have been ‘fairly presented’ to the state courts,” meatinigeth
petitioner presentetthe same claim under the samedhe. . . to the state courtsWagner v.
Smith, 581 F.3d 410, 414, 417 (6th Cir. 20@Q8}ations omitted).

The procedural default doctrine is “an important ‘corollary’ to the exhaustion
requirement,” under which “a federal court may not review federal claims thate statle court
denied based on an adequate and independeatpstatedural rule.Davila v. Davis, 137 S. Ct.
2058, 2064 (2017) (citations omitted). &laim also may be “technically exhausted, yet
procedurally defaulted,” where “a petitioner fails to present a claim in state bat that remedy
is no longer available to himAtkinsv. Holloway, 792 F.3d 654, 657 (6th Cir. 2015) (citidones
v. Bagley, 696 F.3d 475, 4884 (6th Cir. 2012))To gainreview of a procedurally defaulted claim,

a petitioner must “establish ‘cause’ and ‘prejudice,” or a ‘manifest miagarrof justice.”
Middlebrooks v. Carpenter, 843 F.3d 1127, 1134 (6th Cir. 2016) (citiBgton v. Carpenter, 745
F.3d 787, 790-91 (6th Cir. 2014)).
IV.ANALYSIS
As explained below, Petitiorisrfirst claim, and most ofher second claim, were

adjudicated on the merits in state cowamd the TCCA’s rejection of those claims was not



unreasonableAdditionally, oneaspectof Petitioner's second claim is procedurally defaulted
without cause.
A. Unknowing and Involuntary Plea

Petitioner asserts that her guilty plea was unknowing and involuntary bedaideas
mental healtlproblemsand was not taking her prescribed medication around the time of her guilty
plea. (Doc. No. 1 at SPetitioner als@ffers theseeminglyinconsistent assertion that she did not
understand her counsel and the nature of herh@emuse of her medication.I¢.). The Court
assumes that Petitioner means to advance just the former variation of ithisadahe latter
contradicts Petitioner'srguments and testimony in state couiee(Doc. No. 143 at 10-14
(Petitioner’s testimony at hearing on motion to withdraw plea reflecting htbatprescribed
medication improvedjot worsened, her psychiatric symptoms); Doc.Mel 2 atl4 (Petitioner’s
testimony at hearing on pesbnviction petition that she could think more clearly when she was
taking her medication)Retitionerexhaustedhis claim by presenting it to the TCCA on appeal of
the trial court’s denial ofiermotion to withdraw the guilty ple&.

To recap the background of this claiRgtitioner’'s attempt to withdrathe guilty plea
began with a pro se letter addressed to thejtiilgle. This letter focused on her counsel’s alleged
deficiencies(Doc. No. 144 at 4 (statinghatcounsel adviseRetitionershe “really had no choice”
but to accept the state’s plea ofje The court appointed new counsel, and counsel filed an
amendeanotion This motion focused on Petitioner’s history of mental heedthditions allegng

that Petitionedid not take heprescribednentalhealth medication for “nearly three weeks” before

1 Petitioner later asserted a freestanding claim that her guilty glsanknowing and involuntary
in her postconviction petitionOn appealn that proceedinghe TCCA noted that “the issue of the effect
of the petitionels mental illness on the voluntariness of her pleas has already beeeditigttte motion
to withdrawthe guilty pleas,” andxplainedhat the facts relevant to this claim were unchanBebinson,
2017 WL 363281, at *6Thus, the Court considers this claim exhausted through Petitiapgrésl oher
motion to withdrawthe plea.



pleading guilty despite “indicating to the court and counsel that she was taking fEsyahttic
medication.” (Doc. No. 14 at 3739. The court held an evidentiary hearing, dismissed the
motion in a written order, and the TCCA affirmed.

As the TCCA explained on appeal, Petitioner's motion to withdrenguilty plea was
governed by Rule 32(f) of the Tennessee Rules of Criminal Procdgulmgson, 2015 WL
8973898, at *5Under this rule,‘a trial court may set aside a guilty plea ‘[a]fter sentence is
imposed but before the judgment becomes final’ irptd correct a ‘manifest injustice . One
of several factorshat suppod a showing of “manifest injustices whether “the plea was not
knowingly, voluntarily, and understandingly entereldl” (quoting Sate v. Crowe, 168 S.W.3d
731, 742 (Tenn. 2005)). Indeed, in Petitioner's amended motion to withideaguilty plea, she
specifically argued that her failure take mental health medication prevented her from “fully
understand[ing] the nature and consequences of her plea.” (Doc. Noatl40).Petitioner
presented the same argument in her appellate brief. (Doc. Moatl#3).The Court evaluates the
TCCA'’s rding in this contek

In the process of analyzing Petitioner's argument, the T@E&d to the Tennessee
Supreme Court’s decision iftate v. Crowe, 168 S.W.3d 731 Tenn. 2005), which in turn
incorporated the United States Supreme Cogudigerningprecedent iBoykin v. Alabama, 395
U.S. 238 (1969)andNorth Carolina v. Alford, 400 U.S. 25 (1970A state court decision is not
unreasonable under AEDH#r failing to directlycite tocontrolling federalprecedents, “so long
as neither the reasoning nor the result of the-stauet decision contradicts thehtarly v. Packer,

537 U.S. 3, 8 (2002And here, the TCCAs analysisdid not contradictéderal law.
“A guilty plea operates as a waiver of important rights, and is valid only if done volgntaril

knowingly, and intelligently;with sufficient awareness of the relevant circumstances and likely



consequences. Bradshaw v. Sumpf, 545 U.S. 175, 183 (2005) (quotiBgady v. United States,

397 U.S. 742, 748 (1970)A state cours determination that a guilty plea was valid is a factual
finding entitled to a presumption of correctness on federal habeas review, rebotigddy cear
and convincing evidenceWright v. Lafler, 247 F. App’x 701, 705 (6th Cir. 2007) (citiGgarcia

v. Johnson, 991 F.2d 324, 326 (6th Cir. 1993)).

The TCCA found that Petitioner “entered a voluntary, intelligent, and knowing”plea
Robinson, 2015 WL 8973898, at *6ernsoimg as follows:

The record reflects that at the guilty plea hearing, the trial court questioned

[Petitioner]regarding her understanding of the charges against her, her available

defenses, the possible sentences, and the effect of the guilty plea on her permanent

record. The court also questiorf@etitioner]relative to her medications, how often

she took them, and any possible effect they might have on her understanding of the

proceedings. [Petitioner] testified she had been taking her medications,

acknowledged her understanding of her plea, and said she wanted to waive her
rights and plead guilty.

[Petitioner’s]letter contained complaints about defense coums{planation of

her rights but did not mention her medications. Counsel testifiedRbationer]

did not contact him after her plea and that the first notice he received of anyrproble

was when he received the forwarded letter from the trial court.tffdecourt

credited couns#s testimony thgPetitioner]did not tell him prior to the guilty plea

hearing she had not been taking her medications.

Id. at *5-6.

The TCCA’s conclusion was neither contrary to, nor an unreasonable application of,
SupremeCourt precedent, and it was not based on an unreasonable determination of the facts
before it. Indeed, it@analysisrelied on & accuratesummaryof the entire available record
including Petitioner’s plea hearing testimohgypro se letter requesting to withdréwe pleaand
the evidentiary hearing testimony of Petitioner and her original trial coudsat.*1-5.

During the plea colloquythe court specifically asked P@&ner about her medication, and

she testified as follows:



>

Q.

A.

O » 0 » O > 0 > O PO

Are you taking any medication?

Yes, ma’am.

What kind of medication do you take?

Depakote and Zyprexa.

Okay. Now, do you take that at night or in the morning or both?
Both.

Did you have your medicine this morning?

Yes, ma’am.

And last night?

Yes, ma’am.

Now, the fact that you're taking your medication is that affecting your
ability to understand what you're doing?

No, ma’am
Okay. And are you having any trouble understanding what you're doing?

No, ma’am.

(Doc. No. 142 at 6-7). As this excerpt show®etitionermprovided detailed information about her

prescription medication in a lucid manner, including names athe medicatiors, how often she

tookthem and that she was current on her medicafitis plea hearing testimony “carries great

weight.” Marksv. Davis, 504 F. App’x 383, 386 (6th Cir. 2012) (citiBackledge v. Allison, 431

U.S. 63, 7374 (1977)) see Ramos v. Rogers, 170 F.3d 560, 566 (6th Cir. 1999) (quotiBaker

v. United Sates, 781F.2d 85, 90 (6th Cir. 1986)) (“[W]here the court has scrupulously followed

the required procedufeluring a plea colloguy], the defendant is bound[lgr] statements in

response to that court’s inquiry.”



The TCCA found additional evidence to supptatonclusion in Petitioner’gro se letter
to the trial cour—the beginning of her attempt to withdrdke plea There, Petitionedid not
mention any issue with mental health or medication, but instesetted thadriginal trial counsel
did not adequately explain her rights. It was not until the court appointed new counsel, and new
counsel filed an amended motion to withdrdng plea that Petitioner firsallegedshe was not
taking her medication at the time of the plea hearing.

The trial court hea testimonyon this pointfrom Petitionerand Petitioner’s original trial
counseht the hearing on the motion to withdraetitioner testified thaishe told counsel at every
meeting before she entered her guilty pleas that she had not been taking her medicatiohs and tha
counsel knew she had been off her medications for three weeks before the pled liredoiimspn,
2015 WL 29738989, at *3. Counsel, on the other hatehied[Petitioner]told him that she had
stopped taking her medications at thee of the guilty plea hearingld. at *4. The trial court
found that Petitioner's testimony was not credible, and the TCCA adopted this lityedibi
determinationld. at *6.

A federal habeas court “may not lightly ignore” a state court’s “credibiligtifigs; they
are entitled to ‘great deference’ and ‘must be sustained unless [they are] eleangous,’
particularly in the context of AEDPAmited habeas reviewHowell v. Hodge, 710 F.3d 381, 386
(6th Cir. 2013) (quoting-elkner v. Jackson, 562 U.S. 594, 598 (2011) (per curianBtitioner
has not provided a basis to reexaminestiagecourt’s credibilityfindings. Petitioner also has not
presented evidence to rebut the state court’s presumptively correct findingeleattered aalid
guilty plea.This claim will be deniedSee Stewart v. Morgan, 232 F.App’x 482 490-91 (6th Cir.

2007) (denying habeas relief on petitioner’'s claim that his guilty plea was invalid wWigere

10



presentedevidence of past psychiatric problems ghselfserving, aftethefact testimonyhat”
drug use impaired his competency at the plea hearing).
B. Ineffective Assistance of Trial Counsel

Petitioner also asserts that original trial counsel was ineffectsevieral waysandall but
oneof these ab-claims wasexhausted through Petitioner’'s pasinviction appealThe federal
law governing the adequacy of a criminal defendant’s representation isddefifieickland v.
Washington, 466 U.S. 668 (1984)Premo v. Moore, 562 U.S. 115, 121 (2011). The TCCA
correctlyidentified theStrickland standard before considerifgtitioner’s claims on the merits.
Robinson, 2017 WL 363281, at *4-5.

Under Strickland, a petitioner must show (1) deficient performance of counsel and (
prejudice to the defendar€nowles v. Mirzayance, 556 U.S. 111, 124 (2009) (citirgyrickland,
466 U.S. at 687).[A] court deciding an ineffective assistance claim” need not “address both
components of the inquiry if the defendant makes an insufficient showing orSinekiand, 466
U.S. at 697 Counsel's performance is deficient where it falls “below an objective atdnof
reasonablenesslt. at 68788. “[A] court must indulge a strong presumption that coussel’
conduct falls within the wide range of reasonable professional assistarias; tha defendant
must overcome the presumption that, under the circumstances, the challenged agtibbeém
considered sound trial strgte™ 1d. at 689 (citingMichel v. Louisiana, 350 U.S. 91, 101 (B%)).

When a petitioner claims that “ineffective assistance led to the improvident acceptance of
a guilty plea,” the prejudice prong 8frickland requires heto “show ‘that there is a reasonable
probability that, but for counsel’s errors, [the defendant] would not have pleaded guilty and would

have insisted on going to trial.Uafler v. Cooper, 566 U.S.156, 163 (2012) (quotinglill v.

11



Lockhart, 474 U.S.52, 59 (1985) The Supreme Court has explained what a heavy burden a
petitioner bears in suatircumstances:

“SurmountingStrickland’s high bar is never an easy tasRddilla v. Kentucky, 559

U.S. 356, 371 (2010), and the strong societal interest in finality has “special force

with respect to convictions based on guilty pleémited States v. Timmreck, 441

U.S. 780, 784 (1979). Courts should not upset a plea solely because of post hoc

assertions from a defendant about how he would have pleaded but for his attorney’s

deficiencies. Judges should instead look to contemporaneous evidence to
substantite a defendant’s expressed preferences.
Leev. United Sates, 137 S. Ct. 1958, 1967 (2017).

Furthermore, Wen a petitioner raises an exhausted clainmeffective assistance a
federal habeas petition, “[tjhavotal question” is not “whether defense counsel’'s performance
fell below Srickland's standard,” but “whether the state court’s application ofStnieckland
standard was unreasonablearrington, 562 U.S. at 101. This amounts to a “doubly deferential’
standard of review that gives both the state court and the defense attorney the bealbabt.”
Burt v. Titlow, 571 U.S. 12, 15 (2013) (quoti@ullen v. Pinholster, 563 U.S. 170, 190 (2011)).
That is because, under Section 2254(d)@nwhreasonable application of federal law is different
from anincorrect application of federal lawId. (quotingWilliams, 529 U.S. at 410). Accordingly,
“[a] state court must be granted a deference and latitude that are not in opehatiothe case

involves review under th&rickland standard itself.1d.

1. Failure to Communicate

Petitionerasserts thatounsel provided ineffective assistance by “only visit[ing] her a few
timesbutnot follow[ing] through with her requests.” (Doc. No. 1 at®)e also asserts that counsel
did not “malk]e [her] aware of a trial date being sekd.)( Together, the Court considers these
arguments exhausted through Petitionpiost-convictionclaim that counsel was ineffective for

failing to communicate with her.

12



The TCCA rejected this claim on appeal, noting thighe record fully supposg the
findings and conclusions of the pasinviction court,” includinghat court’s finding that “trial
counsel . . . meaningfully communicated with the petitioner, including about the charges, the
punishment she faced, defense theories, and the plearbaggaemeni. Robinson, 2017 WL
363281, at *56.In making this findingthe post-convictiorcourt faced a feywoints of conflicting
evidentiary hearingestimony from Petitioner and counseland “specifically accreddd the
testimony of trial counsel ovéhat of[Petitioner]” 1d. at*5.

As to Petitioner’s assertion that counsel only visited her a few tiRegionertestified
thatcounsel “visited helfm]aybe three timésvhen she was in jailld. at *3. By contrast, counsel
testified thathe “specifically recalled having made four different visits[Retitioner] while
accompanied by his investigator. In addition, he believed he made one or two visitsldldrie
post-convictioncourt credited counsel’s testimorgndthis Court must defer to this credibility
finding as long as it is not “clearly erroneousléwell, 710 F.3d at 386 (quotirfeglkner, 562 U.S.
at 598). Moreover, as the paginviction court noted;ounsel “also hathe opportunity to meet
with Petitioner on court dates over the course of the year.” (Doc. No. 14-11 at 50-51.)

As to Petitioner’s assertiatmat counsel did not tell her about a trial date being thet,
Court need not accept factual allegations in a habeas petition that are refuted btetbeust
record.Schriro, 550 U.S. at 474. And herthe recordeflectsthat Petitioner, trial counselna a
state prosecutor all signed a “Trial Date CertificatatedAugust 15, 2013. (Doc. No. #4lat 24).
This certificate showthat a status conference was set for March 7, 2014hatigial was set for
April 4, 2014. (d.). This certificate also coains an affirmation that trial counsel informed

Petitioner of the trial and status datdsl.)( Petitioner ultimately pleaded guilty on the status

13



conference datel'’he Court, therefore, gives no weight to Petitioner’'s assertion that counsel did
notmake her aware of the trial date.

In sum, Petitioner has not carried her burden of demonstratinghthat CCA was
unreasonable in determining that counsel was not ineffective for failing to commuwmiitaker.
This subelaim will be denied.

2. Failureto Provide Discovery

Petitionernext asserts that counsel was ineffective for failing to provide her discovery.
(Doc. No. 1 at 5)The TCCA rejected this claim, again finditggbecredible trial counsel’s side
of a discrepancy in evidentiary hearing testimdrgbinson, 2017 WL 363281, at *6.

Specifically, Petitioner testified that counseleVer provided her with any discovery,
despite her asking him for it both in writing andllyra[Petitioner]claimed that when she asked,
counsel told her that he did not have enough time to provide her with copies of diScluexty.

*3. Counsel acknowledged that the “bulk of the discoveagerials consisted of medical records,
which[he]thought he may not have provided to the petitidrier Counsel also testified, however,
that he “probably provided [Petitioner] with . . . police reports and [witness] statteared various
things like that.” (Doc. No. 142 at 2122). Regardless, couakaffirmatively testified that he
“reviewed with [Petitioner] the discovery in the case” and “the State’s esédagainst her.”
Robinson, 2017 WL 363281, at *3.

By crediing counsel’'s testimonythe TCCA effectively found that counsel was not
deficientfor failing to provide discoveryld. at *6 (“Trial counsels testimony established that he
.. .reviewed discoveryand “that he held discussions with [Petitioner] about the State’s evidence

against her.”)Because Petitioner has not demonstrated that this credibility determination was

14



“clearly erroneous,see Howell, 710 F.3d at 386 (quotingelkner, 562 U.S. at 598), the state
court’s resolution of this sublaim was not unreasable.

Moreover, Petitioner also has not demonstrated that she suffered prejudice froat€ouns
alleged failure to provide discovery because she has not pointed to any evidence that, if provided
to or reviewed with Petitioner, would have cauked‘not to plead guilty but insteadbdo trial.”

See Reddic v. Conerly, 294 F. App’x 190, 192 (6th Cir. 2008) (rejecting claim that courfaget
to investigate and review discovérwhere petitioner fnade no showing that there was any
evidence to be discovered that, if counsel had only learned of it, would have [freigesher]
not to plead guilty but instead go to tfjalFor all of these reasons, this stlaim will be denied.

3. Failure to Invstigate

Petitioneralso asserts that counsel was ineffective for failing to investigate the case,
including by uncritically interviewing the victim’s fathemnd entirely neglecting to interview
potentialwitnesses(Doc. No. 1 at 5). According teetitioner she alsdold counsethat“the crime
was committed bythe victim’s faher. (1d.).

Like the two previous sukclaims, he TCCA rejected thisub<laim in large part by
crediting counsel’s evidentiary hearing testimony over thRedtioner. Petitioner acknowledged
that counselisedan investigator to help him in the caBebinson, 2017 WL 363281, at *She
testified, however, that this investigator talked “with the vitsifather, with the results being that
counsel told [her] that [the victirs father] seem[ed] like a nice gugnd that counsel did not
believe he was capable of the crimidd. Petitioner also testified théshe gave counsel the names
and contact information of witnesses, including Bianca German and Shirley Work, who could have
corroborated her accusations against the vistii@her, but that counsel told her he did not have

enough time to interview themmld.

15



Counsel, meanwhile, testified that thieVestigator interviewed the victim father and his
sister” although Petitioner did not accuse the victim’s father of being the perpetueuiirthe
very end of the caskeld. at *4. According to counselitie victinms father made no admissions in
thecase and had at least a partial alibi, having been with his sister at one point and having been
incarcerated during another period in which the abuse was alleged to have dtédrrsl.to
Bianca German, counsel testified thae“remembered the narflebut could not recall if his
investigator had interviewed her. However, he was certain tl@eiitioner]told him that Ms.
German had knowledge that the victamfather had committed the crimes, he would have
interviewed her and any other witness withitar claims’ 1d. at *3. Counsel specifically testified
that“he was never provided with the name of any other witness alleged to have knowlduge of t
victim’s fathels having committed the abused. at *4.

The TCCAfound counsel'side of thistestimonyto be credibleld. at *6. Petitioner has
not demonstrated thabunsel’'stestimonywas “clearly erroneousSee Howell, 710 F.3d at 386
(quotingFelkner, 562 U.S. at 598). The Court, therefore, must defer to the states avadibility
determinationAnd when crediting counsel’s testimony that Petitiorddd ‘nhot bring up the theory
of the victinis father as the perpetrator until very late in the,td&@abinson, 2017 WL 363281,
at *6, particularlyconsidering that thevictim’s father made no admissions in the case and had at
least a partial alibi,id. at *4, it wasclearlyreasonable for the state court to determine that counsel
was not ineffectivdor not furtherinvestigating the victim’s fathie Likewise, when crediting
counsel’s testimony that Petitionaréver informed counsel of any witnesses with knowledge of
the victinis fathers having committed the crim@sd. at *6, it was also reasonable for the state
court to conclude that counsel svaot ineffective for failing to investigatether potential

witnessesThis subelaim will therefore be denied as well.

16



4. Failure to Mount a Meaningful Defense

Finally, Petitioner makes the somewhat ambiguous assertion that counsetfiexive
for failing to “mount a meaningful offense.” (Doc. No. 1 atBgtitioner asserted a claim using
this same phrase through her amended-pastiction petition (Doc. No. 41 at 34), and the
postconviction specifically acknowledged this aswear in its written orderdenying relief (d. at
49). The phrase “mount a meaningful defense,” however, does not appear in Petitioner’s post
conviction appeal briefSee Doc. No. 1414). Thus, Petitioner did not fairly present this particular
sub<laim to the TCCA for reviewAnd at this juncture, Petitioner can no longer doSse.Tenn.
Code Ann. 88 4(B0-102(a), (c) (providing that the statute of limitations for pmstviction
petitiors in Tennessee is one year, and that a petitioner may not file more than one petition
attacking a single judgment). Accordingly, this sudm is procedurallglefaulted

Petitioner does not attempt to establish “cdupeejudice,” or a “manifest miscarriage of
justice” to excuse the default of thésib-claim. In some circumstancethe ineffective assistance
of postconviction counsel may be used to establish the “cause” necessary to obtain review of a
procedurally defaulted clainfsee Martinez v. Ryan, 566 U.S. 1, 17 (2012)But ineffective
assistance of posonviction counsel can act as cause only when the ineffectiveness occurs at the
initial review stage, not the appeal stagkins, 792 F.3d at 661 (emphasis added) (quoiifegt
v. Carpenter, 790 F.3d 693, 699 (6th Cir. 2015)) (“[A]ttorney error at state -posviction
appellate proceedings cannot excuse procedural defatliLi¥, evenf Petitionerwereto invoke
Martinez here, this sulaziaim would still not be subject ttabeaseview by this Court.

V.CONCLUSION
For these reasons, Petitioner’s claims do not entitle her to relief undesnS2254.

Accordingly, the Petition (Doc. No. 1) will be denied and this action will be dismissed.
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Because this constitutes a “final order advers@eitioner, theCourt must “issue or deny
a certificate of appealability.” Habeas Rule 11(a). A certificate of appealabilityssag only if
Petitioner “has made a substantial showing of the denial adnastitutional right.” 28 U.S.C.
§ 2253(c)(2). “A petitioner satisfies this standard by demonstrating that jofistason could
disagree with the district court’s resolution of his constitutional claims or thiatsjwould
conclude the issues presented are adequate to deserve encouragement to praaeddifleth
El v. Cockrell, 537 U.S. 322, 327 (2003) (citirpck v. McDaniel, 529 U.S. 473, 484 (2000))f
the petition [is] denied on procedural grounds, the petitioner must show, ‘at leagtyritts of
reason would find it debatable whether the petition states a valid claim of ied dé a
constitutional right and that jurists of reason would find it debatable whethesthetaiourt was
correct in its procedural ruling.Dufresne v. Palmer, 876 F.3d 248, 253 (6th Cir. 2017) (quoting
Sack, 529 U.S. at 484 Here, theCourt concludes th&etitioner has not satisfigtiesestandard
and will therefore deny a certificate of appealability.

The Court will enter an appropriader.

=

WILLIAM L. CAMPBELL, J
UNITED STATES DISTRICT JUDGE
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