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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
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Petitioner,
NO. 3:18-cv-00424
V.
JUDGE CAMPBELL
MIKE PARRIS, Warden,
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Respondent.

MEMORANDUM OPINION

Charzelle Swaffords currently serving sentence dffe in prison based on hiSctober
2013conviction by aDavidsonCounty, Tennessee jury of one counfitdt-degree murderfour
counts of attempted firstegree murder, arntie use of a firearm during an attempt to commit a
dangerous felonyOn April 20, 2018, he filed his pro deetition for theWrit of HabeasCorpus
pursuant to 28 U.S.C. § 2254. (Doc. No. 1.) Respondent thereaftearfilgtswer to the Btition
(Doc. No.11) and the state court record (Doc. N@O, 18), and Petitioner filed d&eply to
Respondent’s Answer (Doc. No.)19

This matter is ripe for the Court’s review, and the Court has jurisdiction. Respaiogant
not disputehat thePetition is timely, thathis isPetitioners first Section2254 petition related to
this conviction, and that the claims of tiRetition have been exhausted. (Doc. Na.at 2.)

Having reviewed Petitioner’s arguments and the underlying record, the Court finds that an
evidentiay hearing is not required. As explained below, Petitioner is not entitled to relief under

Section2254, and his €&tition will therefore be denied.

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnmdce/3:2018cv00424/74442/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2018cv00424/74442/20/
https://dockets.justia.com/

. PROCEDURAL HISTORY

Petitioner’sconviction on charges of murder, attempted murder, and use of a fatleeng
the attempt to commit a felomgsulted in a sentende life in prison plus a consecutive-y6ar
prison term See State v. Swafforilo. M201400421CCA-R3-CD, 2015 WL 1543251, at *1
(Tenn. Crim. App. Apr. 2, 2015perm. app. denie@enn. Aug. 12, 2015). The Tennessee Court
of Criminal Appeals (TCCA) affirmed Petitioner’s conviction direct appeabnd the Tennessee
Supreme Court denied discretionary reviév.

Petitioner argued on direct appéhaat the trial court erred in denying his motion for a
mistrial, in admitting a witness’s recorded statement into evidence, and incsegteim as it did,
while also challenging the sufficiency of the evidence to support his murder angtattenurder
convictions.(Doc. No. 1012 at 9) Following the rejection of these arguments and the denial of
Tennessee Supreme Court revi€etitionerreturned to the trial court, where hkeed a poo se
petition for postconviction relief on December 23, 2015. (Doc. No-11at 42-50.)The court
appointed counsel for Petitioner, and an amendedqgoosiction petition was filed on July 15,
2016. (d. at 59-62.) The case proceeded toevidentiary karing,after whichthe postconviction
court issued a decisiaterying relief. (Id. at 68-103)

Petitioner filed an appeal frothis denial, raising the issue of whether his trial counsel was
constitutionally ineffective fo¢l) failing to notify the court that a juror was asleep during the trial,
and (2) failing to include as grounds for his motion for new trial the erroneous admission of cel
phone location data that “was crucial in placing [Petitioner] at or near the scéme @fme’
(Doc. No. 1026 at8.) TheTCCA affirmed the denial of postonviction relief and the Tennessee
Supreme Court denied discretionary revi@wafford v. StateNo. M201700082CCA-R3-PC,
2017 WL 3475437 (Tenn. Crim. App. Aug. 14, 2013§rm. app. deniefenn. Nov. 162017)

Petitioner theriiled his pro se petition under Section 2254 in this Court.
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I1.STATEMENT OF FACTS

A. Evidenceat Trial

Petitioner was convicted of crimes that occurred on October 1, 2011, when he shot and
killed twenty-yearold Dajuantae Mooreyoundecbne teenagkvictim, and threatened three other
teenagersit the apartment of Sharika Mallory. The day before these shootings, Ms. Mallory had
several guestd &er apartment, four of whofmcluding Petitioneryvere members of the Rollin’
40 Crips gang. Ms. Mallory testified that sometimat #wvening,Petitioner engaged in a heated
argument with Moore over Moore’s use of a term considered disrespectful to time 4oCrips.
Petitionerwas thenaskedoy Ms. Mallory toleave while Moore and several other guests stayed
the night in Ms. Mallory’s apartmerfitate v. Swafford2015 WL 1543251, at *1-2.

When Petitioner returned to the apartmitet following day, Ms. Mallory had left to pick
up lunch, but Moore and four others remained. One ofréngainingindividuals, Diajanne
Coward, testified that Moore let Petitioner into the apartment when he aativaadund 11:30
a.m, and thatPetitionemproceeded to draa gun and shodfloore multiple times. He then began
to shoot toward individuals standing in the kitchen before returning to shooteMgain.
Petitioner then chased Ms. Coward and another victim upstairs. “Ms. Ceaarthe [Petitioner]
point the gun at them and heard it make three clicking noises,” but she was able to fezdomb
and secure the door behind her. When she heard Petitioner leave the apartmesedhd door,
Ms. Coward went downstairs and found Moore lying face down and unrespddsive.

Ms. Coward then placed a 911 call, which was admitted into evidence as an eodimge
and transcript‘During the call, which was received at 12:32 p.m., Ms. Coward was distressed and
told the 911 operator that there had been a shooting and that one victim was dead. She identified

the shooter as ‘Charzelle’, later tegtifg that she did not know his nickname-H&ll,” until the



other survivors of the shooting told hit. at *3. The evidence showed that officers responding to
the 911 call found Moore lying dead and face down in the apartment, while the other shooting
victim was found injured across the street along with a hysterical, teenage girlovitegmolice

with Petitione’s nickname.ld. at *5. Ms. Coward subsequentlyidentified Petitioner in a
photographic lineugs the shooteld. at *2. Her testimony was largely corroborated by other
victims and eyewitnesses.

In addition to witness testimony establishing Petitiampresence at the scene of the crime,
the state also relied on cellphone records supplied bgehidar carrier, which confirmed signals
sent to Petitioner's phone through a cell site antenna locatethiothef a mile from the kme
scene. These recadwhile not as accurate as GPS datalicatedthe location ofPetitioner’s
cellphone in proximity to the crime scene at various times between 12:00 and 12:38 p.m. on the
day of the shootindd. at *6—7.

The defense called Petitioner’s stepmother, Delilah Scales, as an alibi wiMseSkcales
testified that Petitioner was at her house in Murfreesboro, Tennessee, attlo¢ ti@ shooting
and stayed there until at least 1:00 pldnat *7. The jury rejected this testimony and convicted
Petitioner orall counts charged.

B. Evidence at Post-Conviction Proceeding

The TCCA described Petitioner’s post-conviction evidentiary hearing as follows:

. . . At the hearing on the petition, pasinviction counsel orally amended the

petition to include an issuela¢ed to trial couns& failure to appeal the trial court’s

denial of a motion to suppress cell phone data which was used at trial to help prove

Petitioner’s location at the time of the crimes. The parties agreed to the amendment

of the petition.

At the hearing on the petition for pesbnviction relief, Petitioner testified that he

spoke with trial counsel “a good amount of time” during his incarceration prior to

trial. Trial counsel even enlisted the help of another attorney. They both met with
Petitiorer at the jail and went over the discovery documents prior to trial. Petitioner



admitted that numerous motions were filed pretrial, including a motion to suppress
cell phone records.

Petitioner explained that he suffered from “ADHD and some other std#.”
recalled an “evaluation” prior to trial but did not recall who performed the
evaluation or the purpose of the evaluation. Petitioner knew that he had completed
a mental health evaluation sometime in the past at “Dede Wallace and Centerstone”
where he larned he had “ADHD and something else.” Petitioner was unable to put
a label on the exact source of his problems but explained that his mental problems
affected his ability to understand things “a little bit.” Petitioner recalled that trial
counsel “got [Is] alibi in court,” meaning trial counsel utilized an alibi defense
during trial. Petitioner explained that the defense strategy was unsuccessful.
Petitioner read the opinion issued by this Court on direct appeal but did not “get”
some of it because it walifficult for him to understand.

Petitioner insisted that a juror fell asleep during the trial. Petitioner desdhbe

juror as a white male that was “sitting either [in] the third seat or the fourth seat in
the front.” He told trial counsel about theor but trial counsel did not address the
issue with the trial court. Petitioner testified that he relied on all of the allegations
made in his petition for relief, not just the ones he remembered to talk about at the
hearing.

Trial counsel testifiednat he had been licensed to practice law in Tennessee since
2008 and, at the time of the hearing, had worked in the public defender’s office for
seven years. Trial counsel was appointed to represent Petitioner after someone in
the public defender’s office retired but recalled being involved “essentialhy fr

the very beginning, maybe initially as the second chair.” Trial counsel “really liked”
Petitioner, describing him as a “loving, funny guy.” Trial counsel met with
Petitioner “a lot” because he wasal counsel’'s “most serious case at the time.”
They discussed discovery, possible defenses, and Petitioner’s needs during their
meetings which were sometimes brief.

Trial counsel made the decision to have an evaluation performed on Petitioner “out
of caution” but ultimately decided that it was not “going to be a fruitful avenue to
follow especially given the report.” Trial counsel could not exactly recall
Petitioner’s diagnosis but thought that “PTSD and ADH(pbsttraumatic stress
disorder and attentiedeficit/hyperactivity disorder, respectively)lvere the
primary issues Petitioner faced. Trial counsel informed thequostiction court

that Petitioner had a “very rough life.”

Petitioner “was pushing” trial counsel to use an alibi defense. Trial cowgreeida

with Petitioner at the time but admitted in “hindsight” that he “may not have done
that” in light of testimony introduced at trial by the State, including a 911 call that
named Petitioner as a suspect. Additionally, Petitioner's mother, the main alib
witness, was not a “natural speaker.” In fact, trial counsel rememberedalebut
testimony entered by the State that tended to prove Petitioner's mother admitted to



an officer that Petitioner was not actually with her at the time of the incident. Trial
counsel also admitted that he should have “pushed harder” to emphasize the power
that the gang leader had over Petitioner as he felt that it was a “more fruitful”
defense than the alibi defense.

Trial counsel filed several pretrial motions including a wtto suppress cell
phone records. The motion sought to prohibit the State from using “actual pings on
cell phone towers around the city that they could use to somewhat triangulate
somebody’s position.” The motion was denied in a lengthy order from Hie tri
court, who determined that a search warrant was not required to obtain historical
cell site data from a third party provider and the State complied with the
requirements of the applicable statute by obtaining a court order for the
telecommunications reecds. Trial counsel admitted that he made an “actual
mistake” by failing to “include [this issue] in the motion for new trial.”
When asked about a sleeping juror, trial counsel testified he “think[s] maybe there
was one guy that [he] felt like was listening, but he would listen with . . . his head
down.” Trial counsel “kept watching him and felt like he was actually awake.” Trial
counsel admitted that he did not “remember much on that” issue or a “specific
person.” Trial counsel explained that if a juror fell asleep, the remedy would most
likely be for that juror to become an alternate.
Swafford v. State2017 WL 3475437, at *1-2.
[11. CLAIMSPRESENTED FOR REVIEW
Liberally construedPetitioner’s pro se petition in this Court raises the following claims:
(1) Trial counsel rendered ineffective assistance in violation of the Sixth Amendrmen
he (a) failed to bring to the trial court’s attention or otherwise adequately addressuieeof the
sleeping juror;(b) failed to includein his motion for new triaa challenge tdhe trial court’s
admission oevidenceshowing Petitioner’sell-sitelocation; (c) failed tonount a defense related
to Petitioner'sdiminished mental capacitynd (d) failed to use expert sources to support his
motion to suppress the cellular location data.

(2) The trial court violated Petitioner’s due process rights when it failaddress the issue

of the sleeping juror.



(3) Petitioner was denied due process when the state failed to provide him a full and fair

hearing of his claims on post-conviction appeal.
(Doc. No. 1 at 5-8.)
IV.LEGAL STANDARD

The statutory authority of federal courts to issue habeas corpus relief for perstate
custody is provided by 28 U.S.C. § 2254, as amended by the Antgerrarid Effective Death
Penalty Act of 1996 (AEDPA). A federal court may grant habeas relief to a stsdaqri‘only
on the ground that he is in custody in violation of the Constitution or laws or treaties of tbe Uni
States.” 28 U.S.C. § 2254(a). Upon finding a constitutional error on habeas corpus reviexa) a fede
court may only grant relief if it finds that the error “had substantial and anjsieffect or influence
in determining the jury’s verdictBrecht v. Abrahamsomb07 U.S. 619, 637 (1993Feterson v.
Warren 311 F. App’x 798, 803-04 (6th Cir. 2009).

AEDPA was enacted “to reduce delays in the execution of state and federal criminal
sentences, particularly in capital cases . . . and ‘to further the principlesndf cfinality, and
fedemlism.” Woodford v. Garcegub38 U.S. 202, 206 (2003) (quotiigilliams v. Tayloy 529
U.S. 362, 436 (2000)). AEDPA'’s requirements “create an independent, high standard to be met
before a federal court may issue a writ of habeas corpus to set asidmstatelings.”Uttecht
v. Brown 551 U.S. 1, 10 (2007) (citations omitted). As the Supreme Court has explained,
AEDPA'’s requirements reflect “the view that habeas corpus is a ‘guard againsmextr
malfunctions in the state criminal justice systems,’ aagubstitute for ordinary error correction
through appeal.Harrington v. Richter562 U.S. 86, 1003 (2011) (quotingackson v. Virginia
443 U.S. 307, 332 n.5 (1979)). Where state courts have ruled on a claim, AEDPA imposes “a

substantially higher threshold” for obtaining relief than a de novo review of whethstatiee



court’s determination was incorre@chriro v. Landrigan 550 U.S. 465, 473 (2007) (citing
Williams v. Tayloy529 U.S. 362, 410 (2000)).

Specifically, a federal court may not grant habeas relief on a claim rejected oarttsee m
in state court unless the state decision was “contrary to, or involved an unreasonaaéa@ppl
of, clearly established Federal law, as determined by the Supreme Court of tte &tates,” or
“was basean an unreasonable determination of the facts in light of the evidence presented in the
State court proceeding.” 28 U.S.C. § 2254(d)(1), (d)(2). A state court’s legal desi&ontrary
to” clearly established federal law under Section 2254(d)(1) %f skate court arrives at a
conclusion opposite to that reached by [the Supreme] Court on a question of law or if the state
court decides a case differently than [the Supreme] Court has on a set of materiall
indistinguishable facts.Williams v. Tayloy 529 U.S. at 4121.3. An “unreasonable application”
occurs when “the state court identifies the correct legal principle from [theei@e] Court’s
decisions but unreasonably applies that principle to the facts of the prisonerddast 413. A
state courdecision is not unreasonable under this standard simply because the federal court finds
it erroneous or incorredd. at 411. Rather, the federal court must determine that the state court’s
decision applies federal law in an objectively unreasonable mddnat416-12.

Similarly, a district court on habeas review may not find a state court factaahdation
to be unreasonable under Section 2254(d)(2) simply because it disagrees with the deiarmina
rather, the determination must be “objectively unreasonable’ in light of the evidezsmnted in
the state court proceeding¥.bung v. Hofbaueb2 F. App’x 234, 236 (6th Cir. 2002). “A state
court decision involves ‘an unreasonable determination of the facts in light of the evidence
presented in the State court proceeding’ only if it is shown that the state cowstisnptizely

correct factual findings are retted by ‘clear and convincing evidence’ and do not have support



in the record.Matthews v. Isheet86 F.3d 883, 889 (6th Cir. 2007) (quoting Section 2254(d)(2)
and (e)(1))put see McMullan v. Booker61 F.3d 662, 670 & n.3 (6th Cir. 2014) (observirg th

the Supreme Court has not clarified the relationship between (d)(2) &bhdae)l the panel did

not readMatthewsto take a clear position on a circuit split about whether clear and convincing
rebutting evidence is required for a petitioner to survive (d)(2)). Moreover, undéorSe
2254(d)(2), “it is not enough for the petitioner to show some unreasonable determination of fact;
rather, the petitioner must show that the resulting state court decision was ‘baséxton’
unreasonable determinatiorRice v. White 660 F.3d 242, 250 (6th Cir. 2011).

The standard set forth in 28 U.S.C. § 2254(d) for granting relief on a claim rejected on the
merits by a state court “is a ‘difficult to meet’ and ‘highly deferential stanaareMaluating state
court rulings, which demands that statairt decisions be given the benefit of the doul@ullen
v. Pinholster 563 U.S. 170, 181 (2011) (quotimjchter 562 U.S. at 102, an@/oodford v.
Visciotti, 537 U.S. 19, 24 (2002) (per curiam)). Petitioner bears the bofd@oof. Pinholster
563 U.S. at 181.

Even that demanding review, however, is ordinarily only available to state inmates wh
have fully exhausted their remedies in the state court system. 28 U.S.C. 8§88 2254(b) avibg) pr
that a federal court may ngtant a writ of habeas corpus on behalf of a state prisoner unless, with
certain exceptions, the prisoner has presented the same claim sought to sededradederal
habeas court to the state couRmholster 563 U.S. at 18XKelly v. Lazaroff846 F.3d 819, 828
(6th Cir. 2017) (quotingVagner v. Smith581 F.3d 410, 417 (6th Cir. 2009)) (petitioner must
present the “same claim under the same theory” to the state court). This rule hasdopertied
by the Supreme Court as one of total exhaus®Rmse v. Lundy455 U.S. 509 (1982), meaning

that each and every claim set forth in the federal habeas corpus petition must havedmdad



to the state appellate codrRicard v. Connor404 U.S. 270 (1971¥ee also Pillette v. Folt824
F.2d 494496 (6th Cir. 1987) (exhaustion “generally entails fairly presenting the legal andlfact
substance of every claim to all levels of state court review”). Moreovesutisance of the claim
must have been presented as a federal constitutional &aay.v. Netherland518 U.S. 152,
162-63 (1996).

The procedural default doctrine is ancillary to the exhaustion requireGemEdwards v.
Carpenter 529 U.S. 446 (2000) (noting the interplay between the exhaustion rule and the
procedural default doctrine). If the state court decides a claim on an indepandesdequate
state ground, such as a procedural rule prohibiting the state court from reaching thefrtrexits
constitutional claim, a petitioner ordinarily is barred from seeking federatdsareaw.
Wainwright v. Sykes433 U.S. 72, 8482 (1977; see also Walker v. Martjrb62 U.S. 307, 315
(2011) (“A federal habeas court will not review a claim rejected by a statrt if the decision of
the state court rests on a state law ground that is independent of the federal quéstteyaate
to support the judgment”’oleman v. Thompsp®01 U.S. 722 (1991) (same). If a claim has
never been presented to the state courts, but a state court remedy is no longer avgu)atihefe
an applicable state of limitations bars a clairor state law deems the claim waiygédhen the

claim is technically exhausted, but procedurally bai@ademan 501 U.S. at 731-32.

! In Tennessee, the Court of Criminal Appeals is the highest appellateccatnith appeal must
be taken in order to properly exhaust a cléd@eTenn. Sup. Ct. R. 3®%dams v. Holland330 F.3d 398,
402-03(6th Cir. 2003)

2 Under the Tennessee R&xinviction Procedure Act/[a] ground for relief is waived if the
petitioner personally or through an attorney failed to present it for determinmatmy iproceeding before
a court of competent jurisdiction in which the ground could have been presemnieds that ground could
not be presented due to unconstitutional state action, or is based on a new and/ectmastitutional
right that was not recognized at the time of tffann. Code Ann. § 40-30-106(g)
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If a claim is procedurally defaulted, “federal habeas review of the claim is bariesd un
the prisoner can demonstrate cause for the default and actual prejudice #scd tteswalleged
violation of federal law, or demonstrate that failure to consider the claims willk iesa
fundamental miscarriage of justiceColeman 501 U.S. at 750. The burden of showing cause and
prejudice to excuse defaulted claims is on the habeas petitiauars v. O'Deal79 F.3d 412,

418 (6th Cir. 1999) (citingcoleman 501 U.S. at 754). “[Clause’ under the cause and prejudice
test must be something extalro the petitioner, something that cannot fairly be attributed to
him[;] . . . some objective factor external to the defense [that] impeded . . s éff@amply with

the State’s procedural ruleColeman 501 U.S. at 753 (emphasis in original). Exaespdf cause
include the unavailability of the factual or legal basis for a claim or interfergno#fitials that
makes compliance “impracticabldd. To establish prejudice, a petitioner must demonstrate that
the constitutional error “worked to his aatand substantial disadvantageerkins v. LeCureyx

58 F.3d 214, 219 (6th Cir. 1995) (quotidgited States v. Frady56 U.S. 152, 170 (1982pee

also Ambrose v. Booke684 F.3d 638, 649 (6th Cir. 2012) (finding that “having shown cause,
petitionersmust show actual prejudice to excuse their default”). “When a petitioner fails to
establish cause to excuse a procedural default, a court does not need to address dle issue
prejudice.”Simpson v. Jone238 F.3d 399, 409 (6th Cir. 2000). Likewise, fetitioner cannot
establish prejudice, the question of cause is immaterial.

Because the cause and prejudice standard is not a perfect safeguard against fundamental
miscarriages of justice, the United States Supreme Court has recognizedveexagaption to the
cause requirement where a constitutional violation has “probably resulted” in thetmomeif

one who is “actually innocent” of the substantive offeietke v. Haley541 U.S. 386, 392
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(2004) (citingMurray v. Carrier, 477 U.S. 478, 4996 (1986));accord Lundgren v. Mitchelft40
F.3d 754, 764 (6th Cir. 2006).

V.ANALYSIS
A. Procedurally Defaulted Claims

Respondent asserts, and Petitioner concedbs Reply (Doc. No. 19), that two of the
four ineffective assistance claims (Claims 1(c) and (d), above) and theahesgclaim related
to the trial court’s failure to address the sleegimgr issue (Claim 2) were procedurally defaulted
when Petitioner failed to raise themefore the TCCABecause there is no longer any available
state court remedy for these claimed violations, the claims are technically exhdusted
procedurally barred from habeas review unless Petitioner “can demonstratdaraihe default
and actuaprejudice” from the claimed violations, or that a fundamental miscarriagetickjusl|
result if this Court does not consider th&doleman 501 U.S. at 731-32, 750.

With regard to the ineffective assistance claighichrely on trial counsel’s failu to
mount a defense related to Petitioner’s diminished mental capacity (Claim I ¢3ilare to use
expert sources to support his motion to suppress the cellular location data (ClxPHiitjoner
asserts the ineffective assistance of his-postiction counsel as cause for the procedural default.
(Doc. No. 19 at 22, 13.) Specifically, he asserts that he was abandoned by hisquesttion
appellate attorney, who failed “to present all of his claims as he requested hid toultsen
appeal.” (d. at 2.)

However, the Supreme Court haasxplained clearly thatcausé under the cause and
prejudice test must be something external to the petitioner, something that cangpobeairl
attributed to hint Coleman v. ThompspB01 U.S. 722, 753 (1991)lding modified by Martinez

v. Ryan 566 U.S. 1 (2012). Attorney error is not attributable to a habeas petittandrthus may
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serve as cause for a procedural defaiflithe error was made at a stage when the Sixth
Amendment right to counsel attachedabthe stage presenting the first meaningful opportunity
to raise an ineffective assistance of trial counsel cls@®a,Martinez566 U.S. at 1611, because

then ‘the Sixth Amendment itself requires that responsibility for the default be imputed to the
Stat€’ rather than to the petitioneC.oleman 501 U.S. at 754. But in all other cases, attorney error
cannot be cause excusing a procedural defddtause the attorney is the petitioe@gent when
acting, or failing to act, in furtherance of the litigation, and the petitioner mustHheeaisk of
attorney errof. 1d.

The Court is sympathetic tdPetitioner’s frustrationthat his postconviction appellate
counsel failed to raise claims that Petitioner directed him to td@eeverhe misses thmark in
citing to the Sixth Circuit’'sdleterminatiorin Ludwig v. United Stated62 F.3d 456, 459 {6Cir.
1998), that “the failure to perfect a direct appeal, in derogation of a defendanéiraquest, is
a per se violation of the Sixth Amendment.” (Doc. No. 19 atRdtitioner cites the failuref his
attorney onpostconvictionappealto raise the issues he preferredt the failure of counsel to
perfect a direct appedlnlike the direct appeal stage where the right to counsel att&etigner
had noconstitutionalright to counsel duringollateral, postonviction proceedingsViurray v.
Giarratang, 492 U.S. 1, /8 (1989). And because his pasinviction appeal was not his first
meaningful opportunity to raise the claims at issee, Suttow. Carpenter 745 F.3d 787, 795
96 (6th Cir. 2014) (holding that under Tennessee procedural lawnitta post-conviction
proceeding is the first meaningful opportunity to raise ineffees@stancef-trial-counsel
claim), the “attorney error thagd to the default of [these] claims in state court cannot constitute

cause to excuse the default in federal hab&aséman 501 U.S. at 757.
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In sum, Petitioner has failed to carry his burden of showing cause to ¢ixeysecedural
defaultof his clains of ineffective assistance of trial counsel.hs not attempted to show cause
for his defaulted claim of trial court error (Claim 2), other than by referenieis postconviction
counsel’'sallegedineffectiveness. However, evenitifivere counsek ineffectivenesst the initial
stage of postonviction reviewthat Petitioner relied qrsuch ineffectiveness can only excuse the
default of a claim of ineffective trial counsel, not a claim of trial court ebravila v. Davis 137
S. Ct. 2058, 20663 (2017) (rule ofMartinez“treats ineffective assistance by a prisoner’s state
postconviction counsel as cause to overcome the default of a single-gtaffective assistance
of trial counsel-in a single context-where the State effectively requires a ddtent to bring that
claim in state postconviction proceedings rather than on direct appeal”).

Finally, Petitioner does not assert that the underlying errothéirial court orcounsel
produced a fundamental miscarriage of justiesulting in his conviton despite his actual
innocenceof the crimes charged®ee Murray v. Carrierd77 U.S. 478, 496 (1986) (“[l]in an
extraordinary case, where a constitutional violation has probably resulted in theioaroficine
who is actually innocent, a federal habe&ourt may grant the writ even in the absence of a showing
of cause for the procedural defaultDyetke 541 U.S. at 392. The Court is therefore barred from
considering the merits ¢fetitioner’sdefaulted claims.

B. Properly Exhausted | neffective Assistance Claims

Claims 1(a) and (b), asserting trial counsel’s ineffectiveness related sbtettping juror
andthe failure to includéhe suppression issue in his motion for new trial, were properly exhausted
before the state courts and are thus apprgtyiaonsidered here.

All federal claims of ineffective assistance of counsel are subject to the hejhhewotial

two-prong standard dbtrickland v. Washingtor66 U.S. 668 (1984), which asks: (1) whether
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counsel was deficient in representing the defendant; and (2) whether counsel’s alliegattde
prejudiced the defense so as to deprive the defendant of a faildtrat.687. To meet the first
prong, a petitioner must establish that his attorney’s representation “fell balabjective
standad of reasonableness,” and must overcome the “strong presumption that counsel’s conduct
falls within the wide range of reasonable professional assistance; that dgfémelant must
overcome the presumption that . . . the challenged action ‘might be considered sound trial
strategy.” Id. at 688-89. The “prejudice” component of the claim “focuses on the question of
whether counsel’s deficient performance renders the result of the tedibbie or the proceeding
fundamentally unfair.Lockhart v. Fretwe|l506 U.S. 364, 372 (1993). Prejudice un8trickland
requires showing that “there is a reasonable probability that, but for counsel’sesspoél
errors, the result of the proceeding would have been differgtrickland 466 U.S. at 694. “A
reasonald probability is a probability sufficient to undermine confidence in the outcdche.”

As discussed above, however, a federal court may not grant habeas relieiom tha
has been rejected on the merits by a state court, unless the petitioner showsstast tourt’s
decision “was contrary to” law clearly established by the UnitiadeS Supreme Court, that it
“involved an unreasonable application of” such law, or that it “was based on an unreasonable
determination of the facts” in light of the record before the state court. 28 U.S.C. 88 2P54(d)(
and (2); Williams v. Taylor 529 U.S. 362, 412 (2000). Thus, when an exhausted claim of
ineffective assistance of counsel is raised in a federal habeas petition, thenqodsé resolved
is not whether the petitioner's counsel was ineffective. Rather, “[t|he pivotdi@uéswhether
the state court’s application of tlricklandstandard was unreasonablBldrrington v. Richteyr
562 U.S. at 101. As the Supreme Court clarifieHamrington,

This is different from asking whether defense counsel’s performance fell below
Strickland's standard. Were that the inquiry, the analysis would be no different than
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if, for example, this Court were adjudicatin@ticklandclaim on direct review of

a criminal conviction in a United States district court. Under AEDPA, though, it is
a necessy premise that the two questions are different. For purposes of
§2254(d)(1), an unreasonable application of federal law is different from an
incorrect application of federal law. A state court must be granted a dedeard
latitude that are not in opetron when the case involves review underStreckland
standard itself.

Id. (internal quotation marks and citation omitted).

The TCCA correctly identified and summarized 8tacklandstandard applicable todgke
claims. Swafford v. State2017 WL 3475437 at *4. Accordingly, the critical question is whether
the state court appligstricklandreasonably in reaching the following conclusions:

Petitioner alleged in the petition and on appeal that a juror fell asleep during trial
and trial counsel failedtnotify the trial court of this fact. Petitioner was unable to
definitively identify the juror but thought that he was a younger white male seated
in the third or fourth seat on the front row. Trial counsel did not recall a juror
sleeping during Petitioner’s trial. Trial counsel actually thought he recalledma |

who appeared to be listening with his head down but was awake during trial. Trial
counsel admitted that he may have had a conversation with Petitioner about the
sleeping juror but testified th#&he had noticed a sleeping juror, he would have
brought it to the attention of the trial court.

The postconviction court accredited the testimony of trial counsel and noted that
Petitioner’'s testimony was uncorroborated. In fact, the-pastiction ourt
reviewed records from Petitioner’s trial and determined that a female jasor w
seated in the fourth seat and a male juror was seated in the third seat. The male juror
ultimately became an alternate and did not deliberate with the jury. The post
conviction court determined that Petitioner failed to prove deficient performance or
prejudice of trial counsel with regard to the juror. The evidence does not
preponderate against the determination of the-pastiction court. Petitioner’s
only proof with regard to the allegedly sleeping juror was his own testimony, which
the postconviction court discredited. The pasinviction court assessed his
credibility—a task within its purview-and determined Petitioner’s testimony was
not credible. We will not review this determination on appédaimon 18 S.W.3d

at 156 (citingHenley 960 S.W.2d at 578). Petitioner is not entitled to relief on this
issue.

Additionally, the record does not preponderate against thecposiction court’s
determination that Petitiondailed to prove ineffective assistance of counsel for
trial counsel’s failure to challenge the trial court’s ruling on the motion to sugppres
cell phone data in a motion for new trial. Trial counsel admitted at the hearing that
his failure to include thessue in the motion for new trial was a “mistake.” The
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postconviction court determined that Petitioner failed to show he was prejudiced

by the omission of the issue. We agree. Petitioner merely argues that the evidence

from cell phone “pings” was “cruciah placing [him] at or near the scene of the

crime” but fails to show how or why he would have prevailed on appeal had this

issue been included in the motion for new trial. Petitioner failed to prove prejudice

on this claim. The postonviction court extensively analyzed this issue, discussing

the original order denying the motion to suppress the cell phone data and

concluding that there was still no authority that would result in the exclusion of the

evidence. In other words, the pasinviction court corladed that even if trial

counsel had included the issue in a motion for new trial, Petitioner would not have

been successful on appeal. Petitioner has presented no authority in this Court that

would show otherwise. Petitioner is not entitled to relieflos issue.
Id. at *4-5.

The TCCA reasonably analyzedesie issues and determined that counsel was not
ineffective unde6trickland First, with respect to the allegedly sleeping juror, the TCCA deferred
to the credibility determination of the trial couwwhich credited counsel’s testimony at the post
conviction evidentiary hearing over that of Petitioner. Petitioner argues that cedaesgmony
was “completely conjectureand thatcounsel’suncertainrecollectionof whether the juror was
actually asleepor wasawakeand listening with his head dowrendered his failure toall this
issue tole trial cours attentiondeficient performance undétrickland (Doc. No. 19 at 1:718.)

But assessing the credibility of witnesses is the province of the trial courh alb@relied upo

its own record reflecting that the juror suspected of sleeping did not participate in deliberations.
In determining that the evidence opposing the trial court’s firdiognsisting only oPetitioner’s
hearingtestimony—did not preponderate against the trial court’s denial of the sleeping juror claim,
the TCCAdid not unreasonably appBtrickland Nor did it unreasonably determine the facts
surroundingthis issue. While Petitioner believes that the state courts unadagofailed to
develop the record by “hear[ing] from other jurors who possibly could have withessed whether th

white male juror or any juror was asleep during the trial” (Doc. No. 19 at 9posteconviction

trial court’s failure to go beyond the record made by Petitioner and his counsevestigate
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Petitioner’'sbelief that a juror was asleep was not inappropriate, nor catrigher appellate
courts’ determinatiompon aninconclusive record be deemed unreasonable, particularly as it is
Petitionerwho “ha[s] the burden of proving the allegations of fact by clear and convincing
evidenceé during post-conviction proceedings. Tenn. Code Ann. § 4Q43W{).

With regard to counsel’s failure to raise, in his motion for new trial, thendlzat the fial
court erred in denying his motion to suppress cell site location information, it istltétathe
TCCA reasonably applie8tricklandin determining that Petitioner was not prejudiced by this
omission.In particular, the TCCA reasonably noted t(it Stricklandrequires a showinthat,
but for counsel’s deficient performance, the result of the proceeding would have beemtif
and (2)theavailable authoritglid not support the suppression of the location,daiawas there
any other reason to believe that this claim of error, if included in the motion for newvnidd
have resulted in Petitionavinning relief Swafford v. State2017 WL 3475437 at *4, BAs
Respondent aptly notes, abundant eyewitness testimony placed Petitioner at thscerime
Finally, Petitioner does not allege, nor does it otherwise apiedithe TCCA'’s analysis of this
issue was based on any unreasonable factual determination.

For these reasons, the Court finds no merit in Petitioner’s properly exhausted of
ineffective assistance of counsel.

C. Full and Fair Post-Conviction Hearing

Petitioner claims that he was denied due process when the state failed to pro\adi@lhim
and fair hearing on post-conviction appeal. But, as Respondent points out, the state’s provision of
a postconviction review process is not mandated by the Federal Constituéiokawanna Cty.
Dist. Attorney v. Cos$32 U.S. 394, 40D3 (2001);Penrsylvania v. Finley481 U.S. 551, 555

(1987) and any error committed in conducting such review does not bear on the validity of the
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underlying convictionKirby v. Dutton 794 F.2d 245, 24818 (6th Cir. 1986) Therefore, the
deprivation of any or all sucposteonviction process does not create a viable claim in federal
habeasAs the Sixth Circuit explained i@ress v. Palmer84 F.3d 844 (& Cir. 2007):

We have clearly held that claims challenging state collateralgoosiction

proceedings cannot Ibeought under the federal habeas corpus provision, 28 U.S.C.

§ 2254, because the essence of habeas corpus is an attack by a person in custody

upon the legality of that custody, and..the traditional function of the writ is to

secure release from illagjcustody. A due process claim related to collaterat post

conviction proceedings, even if resolved in a petitimévor, would not result

[in] . .. release or a reduction in..time to be served or in any other way affect his

detention because weowld not be reviewing any matter directly pertaining to his

detention. Though the ultimate goal in a case alleging jmostviction error is

release from confinement, the result of habeas review of the specific issué$ | .

not in any way related to the confinement. Accordingly, we have held repeatedly

that the scope of the writ [does not] reach this second tier of complaints about

deficiencies in state pasbnviction proceedings, noting that the writ is not the

proper means to challenge collateral teyxst as opposed to the underlying state

conviction giving rise to the prisonsrincarceration.

Id. at 853(citations and quotation marks omittedccordingly, his claim is without merit.
V1. CONCLUSION

For the foregoing reasons, the habeas corpus petition will be denied and this matier will
dismissed with prejudice.

The Court must issue or deny a certificate of appealability (“COA”) whenters a final
order adverse to a Section 2254 petitioner. Rule 11, Rules Gov'g § 2254 Cases. A petitjoner ma
not take an appeal unless a district or circuit judge issues a COA. 28 U.S.C. 8§ 2253d\(R.

App. P. 22(b)(1). A COA may issue only if the petitioner “has made a substantial showieg of th
denial ofa constitutional right,” 28 U.S.C. § 2253(c)(2). A “substantial showing” is made when
the petitioner demonstrates that “reasonable jurists could debate whetfartfwat matter, agree

that) the petition should have been resolved in a different mantieat the issues presented were

adequate to deserve encouragement to proceed futhider-El v. Cockrel) 537 U.S. 322, 336
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(2003) (citations and internal quotation marks omitted). “[A] COA does not require a shbating t
the appeal will succeed,” baourts should not issue a COA as a matter of colatsat 337.
Because reasonable jurists could not debate whether Petitioner’s claimslshaulzben
resolved differently or are deserving of encouragement to proceed further, the Clodenwia
COA. Petitioner may seek a COA directly from the Sixth Circuit Court of Appeals. Rufss,
Rules Gov'g § 2254 Cases.
An appropriate Order is filed herewith.

i =

WILLIAM L. CAMPBELL, JRY
UNITED STATES DISTRICT JUDGE
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