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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JOSEPH NEWTON, )
)
Petitioner, )
) No. 3:18-cv-00431
V. ) Judge Trauger
)
SHAWN PHILLIPS, Warden, )
)
Respondent. )
MEMORANDUM

Pending before the court i3oseph Newton’s pro getition under 28 U.S.C. § 2254 for a
writ of habeas corpushallenging his 2012 conviction for two cosmif rape. Newton is an inmate
at the Northwest Correctional Complex in Tiptdiey Tennessee, where harrently is serving a
sentence of eight years’ imprisoent in the Tennessee DepartmainCorrection. (Doc. No. 1).

The respondent has responded to the petitiaoc. No. 16), and theetitioner has replied
to the respondent’'s answer (Dddo. 22). The petition is riptor review, and this court has
jurisdiction pursuant to 28 U.S.@.2241(d). Having fully consided the record, the court finds
that an evidentiary hearing is no¢eded, and the petitier is not entitled to relief. The petition
therefore will be denied and this action will be dismissed.

l. Procedural History

On September 12, 2012, a Davidson County ¢anyicted the petitiomeof two counts of
rape. The trial court imposed an eigiear sentence. (Doblo. 1 at 1).

The Tennessee Court of Criminal Appeal§irmed the petitioneés convictions and
sentence State v. NewtgriNo. M2014-00603-CCA-R3-CD, 20M/L 1543386 (Tenn. Ct. Crim.

App. Apr. 2, 2015)perm. app. deniedTenn. July 17, 2015). The Tennessee Supreme Court
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denied the petitioner'spplication for discretionary review on June 6, 2018. The petitioner
did not seek a petition for wiof certiorari from the Uited States Supreme Court.

On September 4, 2015, the petitioner filed a timely, pro se petition for post-conviction
relief. (Doc. No. 15, Attach. 12 at 23-43). Quly 15, 2016, the petitioner filed an amended
petition through counselld. at 55-71) Followig an evidentiary heang, the post-conviction
court denied relief on October 4, 2018l.(at 75-82). On Novaber 29, 2017, the Tennessee
Court of Criminal Appeals affirmed tjadgment of the post-conviction couNewton v. State
No. M2016-02240-CCA-R3-PC, 2017 WL 59010@2nn. Crim. App. Nov. 29, 2017perm.
app. denied(Tenn. Mar. 14, 2018). The Tennessee 8uogar Court denied the petitioner's
application for discretiongirreview on March 14, 2018d.

On May 1, 2018,the petitioner filed the instant pro petition for writ of habeas corpus.
(Doc. No. 1 at 16). By order entered on August2lX1,8, the court directed the respondent to file
an answer, plead or otherwise respond to thiéigein conformance with Habeas Rule 5. (Doc.
No. 10). The respondent filed his response on Niex 21, 2018, conceding that the petition is
timely and urging the court to dismis®tpetition. (Doc. No. 16 at 2).

The petitioner asserts seven claims for relief:

Claim 1: Petitioner was denied effeetiassistance of counsel when successor cdunsel

failed to call him to testify at the motion for new trial hearing;

I Under the "prison mailbox rule" ¢fouston v. Lack487 U.S. 266, 270 (1988), and the Sixth Circuit's subsequent
extension of that rule iRichard v. Ray290 F.3d 810, 812 (6th Cir. 2002) af&dott v. Evansl16 Fed. App’x 699,

701 (6th Cir. 2004), a prisoner’s legal mail is considéfigetl" when he deposits his mail in the prison mail system

to be forwarded to the Clerk of Court. Pursuant todhikority, the court finds that the petitioner filed his petition on

May 1, 2018, the date he signed the petition (Doc. Nol&)aeven though the Clerk Gfourt received and docketed

the petition on May 7, 2017. Throughout this Memorandum, all dates as they pertain to the federal filings of the
petitioner will reflect the court’s application of the prison mailbox rule.

2 After his conviction and sentencing, the petitioner retatme&dnew attorneys, one of whom represented him after
sentencing and through the hearingtbe motion for a new trial (“successor counsel”) and one of whom also
represented him on appeal (“appellate counsel”). Tt eall use these terms, in addition to “trial counsel,”
throughout this opinion for ease of reference.



Claim 2: Petitioner was denied effective assistance of counsel when trial and successor
counsel failed to interview and call certain wises to testify at the trial and the motion for new
trial hearing;

Claim 3: Petitioner was denied effective atsmice of counsel at his motion for new trial
hearing because successor counssetdaneffective assistanceadunsel claims at the motion for
new trial hearing and odirect appeal;

Claim 4: Petitioner was denied effectivesstance of counsel when appellate counsel
failed to raise a sufficiency @vidence claim on direct appeal;

Claim 5: Petitioner was denied effectivesstance of counsel when appellate counsel
failed to cite legal authority isupport of his argument that frizounsel’s closing argument was
prejudicial,

Claim 6: Petitioner was denied effectivesstance of counsel when appellate counsel
failed to raise the issue of sentencing on direct appeal; and

Claim 7: Petitioner was denied due procedawfby the cumulative effect of the errors at
trial.

lll.  Summary of the Evidence

A. Trial Proceedings

The Tennessee Court of Criminal Apgeaummarized the proof adduced at the
defendant’s trial as follows:

The victim testified that on November 2009, she attended a rkerelated dinner,

where she consumed several alcoholiokdri She subsequently drove her vehicle

to several different bars and continuedctmsume alcohol. The last bar that she

visited was Broadway Brewhouse, lochtat the corner of 19th Avenue and

Broadway in Nashville. When the bar closed at 3:00 a.m., several bar employees
and the victim mutually agreed thhe victim should depart in a taxi.



Douglas Tribble was working as a rback at Broadway Brewhouse and
remembered having a conversation with ¥ictim. Mr. Tribble became concerned

that the victim may have consumesbtmuch alcohol, and he spoke with his
manager about placing herartaxi. Mr. Tribbleexplained to the victim that he did

not believe it was a good idéar her to operate her vehigland the victim agreed.

Mr. Tribble exited the bar with the victim &ssist her in hailing a cab. He recalled
that he flagged down a white Allied taxi that was operated by a black male. He
could not see the driver's face in deta@tause it was dark and the taxi was across
the street, but he made a notation that the taxi's number was either “70, 71, or 77.”

Mr. Tribble testified that itvas his habit always to notee number of a cab if he
placed a person into the cab. He begangtastice after an indent that occurred
many years earlier with a co-worker. Mribble placed his co-worker in a cab and
learned the next day thatthlriver had assaulted the-worker, stolen her money,
“and then left her on the side of the rdaddead.” After thencident, Mr. Tribble
promised himself “that if anytime [hejver put somebody in a cab, [he] would
always remember the number of the cab.”

When the victim entered the taxi, she informed the driver that she wished to go to
“Belmont off of 18th Avenue.” The taxstarted in that direction, but when the
victim asked the driver to turn left dviagnolia, the cab comtued straight instead

of turning. Initially, the victim believed #t the driver had simply missed the turn
and would turn around to taker to her destination. Hower, the driveturned to

her and told her to “shut up.”

After continuing to drive, the driver “whipped into a cul-de-sac.” He climbed into
the backseat of the taxi and forckinself on the victim. He pulled down the
victim's pants and underwear and penetradvagina with his penis. The victim
did not consent to this action, and skas fearful while it was happening. The
victim believed that the assault lastadaybe 10 minutes or 15 minutes, five
minutes” but stated théfi]t felt like two hours][.]”

The defendant returned to the driver's seat of the taxi after penetrating the victim.
The victim immediately exited the taxynning “as fast as [her] legs would take
[her].” She purposefully lefthe door of the taxi open &ow the driver down, in

case he attempted to pursue. Ade victim ran into a wklit area of “an apartment

or condo community” ad telephoned police.

Officer Paul Goebel of tnMetropolitan Nashville PolecDepartment responded to
the victim's call. He tesidd that he arrived at the apartment complex around 4:00
a.m. and that the victim informed himathshe had been attacked a short distance
from the apartment complex. Officer Goebelted that the victim appeared to be
intoxicated but stated that she was ablartizulate what had occurred. He testified
that the victim never attempted to concted fact that she was intoxicated. The
victim told him that a black male betwettre ages of twenty-seven and thirty-two
years old attacked her. Aftepeaking with the victim for a few moments, Officer



Goebel transported her to General Hospital, where a nurse practitioner performed
a “Medical/Legal Examination” and a rape Kkit.

Connie Lynn Barrow was the nurse praetier who was on call for the Sexual
Assault/Victim Response Team when thetim came to General Hospital. She
testified that as part of heluties, she took the medical forensic health history of
the victim, performed a “head to toe physical assessment,” examined the victim for
trauma, and collected any evidence that she “deem[ed] to be appropriate.” Ms.
Barrow observed a small, “slightly purplbfuise on the victim's right breast and a
“small reddened abrasion” on the victim's right knee. She asked the victim if her
assailant had kissed her anywhere, and the victim responded that he may have
attempted to kiss her onrmigreast and mouth. Ms. Barrow administered swabs to
the victim's mouth and face in order detect any potential saliva left by the
attacker. She performed a swab of the outaitt inside of th&ictim's vagina to
check for semen, along with a cervicalabnof her vagina and a swab around her
anus. Ms. Barrow also performed a “cealiculture checking” for gonorrhea, and
she treated the victim for gonorrhea.

Detective Robert Carrigan, a Metropolitiiashville police officer, worked in the
Sex Crimes Division. He testified that heiaed at the hospital after the victim was
transported and that he spoke witler before Ms. Barrow conducted her
examination. He observed that the victappeared extremely intoxicated” and had
trouble remaining awake. Detective Carrigaoted that “[iJt was just a difficult
time for an interview.” In this first interew, the victim described her assailant as
a black male with medium skin tone. Is@bsequent intervieseveral days later,
the victim described her attacker as[ight skinned male black.” The only
variation in the two interviews of the degxtion of her attackewas his skin tone.
He spoke with her several days tatghen she was far more “lucid.”

Detective Carrigan testified that the swabs taken from the victim were sent to the
Tennessee Bureau of Investigation (TBrime lab for analysis. Semen was
discovered on the vaginal and peri-anaabg; but the DNA prdé did not reveal

a match with anyone currentily the TBI system. Aftespeaking with the manager
on duty at Broadway Brewhouse the eveninthefincident and with Mr. Tribble,
Detective Carrigan began to develop thizers of Allied taxi cabs 70, 71, and 77
as potential suspects. Thefeledant was the driver afab number 70. Detective
Carrigan spoke with all thregrivers, and all three agreéal provide a consensual
DNA swab. When Detective Carrigahaved the defendant a photograph of the
victim, he denied having ever seen, npatked up, or provided a ride to the victim.
He also denied ever having a sexualtreteship with anyone inside of his taxi.

Detective Carrigan sent the DNA swabdlaof three drivers tthe TBI laboratory,

and testing revealed a positive match between the semen found in the swabs taken
from the victim and the defendant's DNA plefSeveral days after learning of this
match, Detective Carrigan showed thetivin a photograph lineup that included a
photograph of the defendant. He had shdie victim several prior lineups of



Allied taxi cab drivers, but the victindid not select any of the men in the
photographs as her attacker. After viegv the lineup with the defendant's
photograph, the victim selected that photquyr, stating that she was “70% sure”
that it was a photograph of ihattacker. She clarified &h seventy percent sure
meant “that [she] was pretty darn sure.”

Special Agent Bradley Everett worked fbhe TBI Crime Laboratory as a special
agent forensic scientist and DNA technilegder for the TBI. After receiving the
defendant's DNA swab, Special Agenteett found that the defendant's DNA
profile matched that of the sperm foundtire swabs taken from the victim. He
testified that the probability of an individual other than the defendant having that
DNA profile was greater than the worfbpulation. He further opined that “it
would be scientifically ureasonable to assume” thlaé DNA profile did not come
from the defendant.

The defense did not put on any proof.h8ligh trial counsel informed the jury in
his opening statement that the defendamtld testify, the defendant did not do so.
Trial counsel began his closing argumentskating that he “would submit that in
the absence of DNA in this case, thisecasuld be a loser.” He further told the
jury, “I told you in openingstatements that [the def@ant] was goindo testify.
Typically in law school they tell you not tell the jury what they can expect to
hear, but this was a [tactical] decisism if you're going to blame anybody blame
me, just don't hold it against [the defenddnirjal counsel als®tated, “This is an
identity case. There was a rape and ther®neaconsent, that is not even an issue.
There was a rape but the issue is identity.”

At the conclusion of the proof, the jury found the defendant guilty of two counts of
rape. The trial court merged both countsl @entenced the defendant to an eight-
year sentence.

State v. Newtqr2015 WL 1543386, at **1-3.
The petitioner then filed a motion seeking a new trial. The Tennessee Court of
Criminal Appeals recalled thestimony presented at the new trial hearing as follows:

At the motion for new trial hearing, éhdefendant raised only the issue of
ineffective assistance of counsahd trial counsel testified.

Trial counsel testified thaprior to trial, he was aare that the State had DNA
evidence identifying the defendant as the pegior of the rape of the victim. He
stated that he hired an expert to attetopefute the testimony of the State's DNA
expert and that his expert was unabl@rimvide an opinion that would refute that
of the State. He said thla¢ had several discussions pttio trial about whether the
defendant would testify at trial. Triabansel informed the dendant that if he
testified at trial, a consent defenseuld be the only plausible defense to the



charge, in light of the State's DNA eeitce. Trial counsel believed that if the
defendant were to testify that he did not commit the crime, the testimony would
have been unhelpful because it would hlagen inconsistent with the State's DNA
findings.

Trial counsel met with the defendant “inrpen at least eight times” and spoke with
him numerous times on the telephone. [Taaunsel testified that the “defense
shifted weekly from not there, to it waensensual, to even she attacked him.” A
week before the trial, after speakivgth the defendant, trial counsel had
established that their trigktrategy would be to assertdefense of consent. Trial
counsel prepared a potential cross-exation of the victim to use when
employing the consent defense. Howevertrenday of trial, the defense “shifted
to | didn't do it again.” The defendant wantedl counsel to ayjue that he was not
at the scene of the crime, despite the D&#dence, and he informed trial counsel
that he wished to testify.

When trial counsel told the jury that tdefendant would testify, he did so after the
defendant informed him that he wouldstié/. Trial counsel aticipated that the
defendant would testify that he was noégent at the scene of the crime and did
not rape the victim. He agreed that ste$timony would be inconsistent with the
scientific proof offered in the case. Trieounsel stated that he attempted to
maintain a defense that was consistent Wighclient's desires but that “every case
[was] different.” Trial counsl said that on the day dhe trial, the defendant
“insisted that he did not do it, and—but hid stanted to testify[.]” As a result, trial
counsel's strategy was to abandon the cdartiefanse and adopt the theory that the
defendant was not the person who raped the victim.

Trial counsel testified thdtte informed the defendant of his belief that the strategy
of claiming that he did not rape the victimas not the best stiegy to pursue[.]’
The defendant disagreed, and trial counsetinued with the defense of mistaken
identity because the defendant wsbabt adopt a defense of consent.

Trial counsel testified thahis biggest obstacle as counsel was “getting [the
defendant] to agree on any defense consislg” He stated that the defendant
decided not to take the stand after hegthe State's proohd that trial counsel
believed this was a smart decision. Trial counsel agreed that if the defendant
testified that the encounter was consensuaould have been inconsistent with
the statement that he gave to DetectiveriGan. He further agreed that the proof
showed that the defendantdiot take the victim wherghe wished to go and that
she jumped out of the tagab in a deserted area. Eenfirmed that the victim's
behavior was not consistentth the behavior of @erson who had engaged in
consensual sex. Trial counsel testified thatause the victim “was such a strong
witness|,]” he was unsure hosuccessful it would have ée to raise a defense of
consent.

During closing arguments, the trial court asked defense counsel the following:



Are you creating a new defense for gvelefendant that comes down the line
because he tells his lawyer | insist thati get up and tell thigiry that I'm going

to testify, and then he says I'm not goiogtestify so I'm entitled to a new trial
because my lawyer said that | was going to testify and | didn't? Now what is to
prevent every defendant that ever vgaikto this courtroom from doing that?

If your client tells you | want you to tell thatry that I'm goingo testify because |
am going to testify, are youllieg me that you wouldn't stand up here and tell that?

You are not going to get up and doatlyour client asked you to do?

Then you are ineffective, are you not?
State v. Newtqr015 WL 1543386, at **3-4.

The trial court denied the motion for newaly finding that “everything that [trial
counsel] did was effecterin this matter.” Id. at *5. On direct gpeal, the trial court
affirmed the judgment of the trial courtd. at *8.

B. Post-Conviction Proceedings

The Tennessee Court of Criminal Apmeaummarized the proof adduced at the
petitioner’s post-conviction evahtiary hearing as follows:

The Petitioner filed a posbaviction petition, alleging v@ous deficiencies at all
stages of his representation. In particulthe Petitioner Bged that successor
counsel prematurely brought claims of fieetive assistance of counsel, that he
should have been called to testify at thetion for a new trial, that his attorneys
failed to present an alibi witness, thapallate counsel was deficient in failing to
raise various issues, and that he watgled to relief for cumulative error.

At the hearing, successor counsel testified ke spoke to the Petitioner about the
various issues that could baised on appeal. The Petiter wanted to pursue an
ineffective assistance of counsel claiBuccessor counsel testified that he had a
lengthy period of time to prepare for the hiegrand that he felt he could adequately
raise an ineffective assistan of counsel claim on dice appeal because he was
able to fully review the record, invesaitg and present evidence, and essentially
treat the hearing on the motion for a néval as a post-conetion hearing.
Successor counsel discussed with the Petitioner whether or not the Petitioner should



testify at the motion hearing, and thetifener made the hwice not to testify.
Successor counsel noted that the prim#iagad deficiency was that trial counsel

had rashly promised the jury that theitkener would testify, and successor counsel

did not believe that the Petitioner'stie®mny would have had any bearing on that
subject. The Petitioner never told successor counsel that he had been prevented
from testifying at trial, ad successor counsel's review of the record revealed that
the Petitioner had been thoroughly advisedisfrights when he decided not to
testify.

Successor counsel testifiedatithe Petitioner continuetd assert his innocence
throughout his representation libat the Petitioner dido under two inconsistent
theories: mistaken identity and consent. He testified that the victim left the bar at
around 3:00 a.m. and that there was oribpae of around forty-five minutes to an
hour before she called police to report thiene, making the Petitioner's claim that
they had driven to his house, engagedansensual sex, amtliven back toward

the Green Hills area improbable.

The Petitioner told successor counsel MatFrancis Kobri could give favorable
testimony on his behalf, and successor celimserviewed Mr. Kobri. The motion
for a new trial did not allege that triebunsel was deficien failing to discover
Mr. Kobri because the Petitioner did rtetl successor counsel about Mr. Kobri
until “way later in the process.” Successmunsel determined that Mr. Kobri's
statements were not credible. Mr. Kobri oia@d that he had seen the Petitioner with
the victim at around 11:00 p.m. on the nighthe rape at the house that Mr. Kobri
and the Petitioner sharedanother part of town. Evider at trial had established
that the victim was with her friends andrIstster at that time and that she first
encountered the Petitioner around 3:00 aviten a bar employee placed her into
his taxi. Furthermore, the statements were inconsistent with the Petitioner's
continued claims omistaken identity.

Mr. Kobri testified at thgpost-conviction hearing that November 2009, when the

rape occurred, he was living with thetiB#ener and generally worked from 4:00

p.m. to 2:00 a.m. He testified that after returning home from work around 3:00 a.m.
on the night of the rape, Isaw the Petitioner and the victim together at his home.
About fifteen minutes latethe Petitioner asked to borrow Mr. Kobri's car, despite
the fact that the Réoner's taxi was at the homkglr. Kobri acknowledged that he

had attended the Petitioner's 2012 trial and sentencing hearing without volunteering
this information. He also acknowledged tiet had initially stated to successor
counsel that he saw the Petitioner wtk victim much earlier in the evening. He
explained that he initially did not remember the time because years had passed
between the 2009 rape and the 2014 hearing on the motion for a new trial but that,
in preparation for the 2016 haay, “[w]hen | tried to remember and | tried to see,
that's why | said it can be this time as well.”

The Petitioner testified thatuccessor counsel made the decision to pursue the
ineffective assistance of counsel claim amedi appeal. The Petitioner asserted that



he told successor counsel that he had watietéektify at trialand that trial counsel
had prevented him from testifying. He cladn#hat trial counsel told him that he
would be able to testify at another stanf the proceeding. The Petitioner did not
tell successor counsel that he wantetkestify at the motion hearing but told him
that trial counsel's testimony was not accurate.

The Petitioner stated that if he had tedtifa either the trial or the hearing on the
motion for a new trial, he would have maintd that the victim consented to sexual
intercourse. He acknowledged having t8ldtective Carrigan that he had never
seen the victim or had sex with her butwlad that he did not “pay][ ] attention” to
the victim's photograph because he haceneaped anyone in his taxi. According
to the Petitioner, the victim did not wantdo home when she got into the taxi but
wanted to go to his house, which was attetwelve-minute drie, in order “to pass
the time.” He acknowledged that his tesiny at the sentencing hearing was
inconsistent with a claim that the tim consented, and he acknowledged that he
did not mention Mr. Kobri's anticipatedstenony at the sentencing hearing. The
Petitioner claimed he told trial coungelsummon Mr. Kbri as a witness.

The post-conviction court denied reliefhe post-conviction court found that
successor counsel was not ineffective for presenting claims hinged on ineffective
assistance of counsel because he wagabldequately prepare for the hearing and

to present evidence to suppdine Petitioner's ineffective assistance of counsel
claims.

Likewise, the post-conviction court deah to find that successor counsel was
ineffective for not presenting the Petitioisdestimony at the hearing on the motion

for a new trial. The post-conviction court credited trial counsel's and successor
counsel's testimony that the Petitioner chogddmtestify at trihand at the hearing

on the motion for a new trial. The coudund that the Petitioner's proffered
testimony that he was prevented from tgstd at trial would hee contradicted his
sworn statements made pursuanMomon v. Statel8 S.W.3d 152, 162 (Tenn.
1999),on reh'g(Mar. 30, 2000), and would not haleel to a different result if they

had been introduced atetthearing on the motion for a new trial. The post-
conviction court found that the Petitionegad trial counsel to pursue a defense of
mistaken identity and not consent and that the Petitioner's claims regarding consent
were simply not credible. The post-coction court found thasuccessor counsel

was not deficient in refusing to pesg the testimony of Mr. Kobri because
elements of Mr. Kobri's testimony wexague, inconsistent, and “malde] little
sense,” and because the post-convictiontaredited trial counsel's and successor
counsel's testimony that the Petitioner's theory of his alleged innocence was
constantly changing.

The post-conviction court found that there was no prejudice in appellate counsel's
failure to raise sufficiency of the evidence or sentencing on appeal because the
issues did not have merit. The posetiziction court found tht trial counsel's
closing argument was a matter of strataggl accordingly concluded that there was

10



no prejudice arising from aplbete counsel's failure to cite to case law regarding
any errors in closing argument. Tpest-conviction codrdenied relief.

Newton 2017 WL 5901032, at **3-5. The appellat®urt affirmed the judgment of
the post-conviction courtld. at *11.
lll.  Standard of Review
The petition in this case is governed by Almgiterrorism and Effective Death Penalty Act
of 1996 (“AEDPA”). The AEDPA was enacted “teduce delays in thexecution of state and
federal criminal sentences . . .dato further the principles of aaity, finality, and federalism.”
Woodford v. Garcealb38 U.S. 202, 206 (2003) (internal @ibas and quotation marks omitted).
As the Supreme Court explained, the AEDP&ctignizes a foundational peciple of our federal
system: State courts are adequate forionghe vindication of federal rightsBurt v. Titlow 571
U.S. 12, 19 (2013). The AEDPA, therefore, “erext®rmidable barrier téederal habeas relief
for prisoners whose claims havedn adjudicated in state coutd
One of the AEDPA's most significant limitatioos the federal courts' authority to issue
writs of habeas corpus is found in 28 U.S8@254(d). Under the AEDPA, the court may grant
a writ of habeas corpus on a claim that wamdidated on the merits in state court if that
adjudication:
(1) resulted in a decision thass contrary to, or involved an
unreasonable application of, cleamygtablished Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decisionahwas based on an unreasonable

determination of the facts in light of the evidence presented in the

State court proceeding.
28 U.S.C. § 2254(d)Williams v. Taylor529 U.S. 362, 405 (2000).

The state court’s factual findings are presurtaele correct, and they can be contravened

only if the petitioner ca show by clear and convincing evidenthat the state court’s factual

11



findings were erroneous. 28 U.S.C. § 2254(e)(IState-court factual findings are “only
unreasonable where they arebugted by clear andonivincing evidence’rad do not have support
in the record.”Moritz v. Woals, 692 Fed. App’x 249, 254t{6Cir. 2017) (quotindPouncy V.
Palmer, 846 F.3d 144, 158 (6t@ir. 2017) (internal quotation me omitted)). As the Supreme
Court has advised, “[tlhe question under AEDPA is not whetlfedexral court believes the state
court's determination was incorrect but wiest that determination was unreasonable—a
substantially higher thresholdSchriro v. Landrigan550 U.S. 465, 473 (2007) (citiMyilliams,
529 U.S. at 410). Review under § 2254(d) (1) ‘fsited to the record that was before the state
court that adjudicated ¢hclaim on the meritsCullen v. Pinholster563 U.S. 170, 182 (2011).
“Before seeking a federal writ of habeaspus, a state prisoner must exhaust available
state remedies, 28 U.S.C. § 2254(b), therekingithe State the ‘opportunity to pass upon and
correct’ alleged violaons of its prisoners’ federal rights.Baldwin v. Reeseb41 U.S. 27, 29
(2004) (citations omitted). “To provide the Statgh the necessary ‘opptunity,” the prisoner
must ‘fairly present’ his claim irach appropriate state court (including a state supreme court with
powers of discretionary reviewhereby alerting that court togHederal nature of the clainid.
(citation omitted);Gray v. Netherland518 U.S. 152, 162—-63 (1996) (thebstance of the claim
must have been presented asdefal constitutional claim). This rule has been interpreted by the
Supreme Court as one of total exhausti®ose v. Lundy455 U.S. 509, 522 (1982). Thus, each
and every claim set forth in the federal habeapu petition must have been presented to the
state appellate courgee Picard v. Connpr04 U.S. 270, 275 (19719ee also Pillette v. Foltz
824 F.2d 494, 496 (6th Cir. 1987) (exhaustion “gdheemtails fairly pesenting the legal and

factual substance of every claim tblalels of state court review”).

12



Claims which are not exhausted are procaljudefaulted and “ordinarily may not be
considered by a federaburt on habeas reviewAlley v. Bel] 307 F.3d 380, 388 (6th Cir. 2002).
Procedural default also occurs where the statet €actually . . . relie[spn [a state] procedural
bar as an independent basisifs disposition of the caseCaldwell v. Mississippi472 U.S. 320,
327 (1985). To cause a procedutlafault, the state court's ruling must “rest[ ] on a state law
ground that is independent of the federaksjion and adequate ®&upport the judgment.”
Coleman 501 U.S. at 729.

“In order to gain consideration of a claim tl&procedurally defaulted, a petitioner must
demonstrate cause and prejudice for the failurthadra miscarriage of justice will result from the
lack of review.” Alley, 307 F.3d at 386. The burden of shogvicause and prejudice to excuse
defaulted claims is on the habeas petitiohecas v. O'Deal79 F.3d 412, 418 (6th Cir. 1999)
(citing Coleman v. Thompspb01 U.S. 722, 754 (1991)). A petitioner may establish cause by
“showl[ing] that some objective famtexternal to the defense im@ellcounsel's efforts to comply
with the State's procedural ruleMurray v. Carrier, 477 U.S. 478, 488 (1986). Objective
impediments include an unavailable claim oteiference by officials that made compliance
impracticable.ld. Constitutionally ineffective assistam of trial or appellate counsel may
constitute causeMurray, 477 U.S. at 488-89. Generally, however, if a petitioner asserts
ineffective assistance of counselcasise for a default, that inetftive assistance claim must itself
have been presented to the state courts aslapendent claim before it may be used to establish
causeld. If the ineffective assistance claim is noégented to the state courts in the manner that
state law requires, that claim is itself procedurdéyaulted and can only be used as cause for the
underlying defaulted claim if the petitioner demoatds cause and prejudice with respect to the

ineffective assistance claifadwards v. Carpente629 U.S. 446, 452-53 (2000).
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Petitioners in Tennessee also can establiahs®” to excuse the procedural default of a
substantial claim of ineffective assistance byndastrating the ineffeiste assistance of post-
conviction counsel in failing toaise the claim in initial @ew post-conviction proceedingSee
Martinez v. Ryan566 U.S. 1, 5-6 (2012) (creating an exceptiorCademanwhere state law
prohibits ineffective assistance claims on direct app&adyino v. Thaler569 U.S. 413, 429
(2013) (extendingMartinez to states with procedural aimeworks that make meaningful
opportunity to raise ineffective assiate claim on direct appeal unlikelHutton v. Carpenter
745 F.3d 787, 792 (6th Ci2014) (holding thaMartinezandTrevinoapply in Tennessee). The
Supreme Court's creationlifartinezof a narrow exception to theqmedural default bar stemmed
from the recognition, “as an equitable mattegttthe initial-reviewcollateral proceeding, if
undertaken without counsel or with ineffective counsel, may not have been sufficient to ensure
that proper consideration wasvgn to a substantial claimMartinez 566 U.S. at 13. In other
words, Martinezrequires that the ineffective assistarof post-conviction counsel occur during
the “initial-review collateral pra@eding,” and that “thenderlying ineffective-assistance-of-trial-
counsel claim [be] a substantialegrwhich is to say that theiponer must demonstrate that the
claim has some meritSee idat 13-15. ImportantlyMartinezdid not dispense with the “actual
prejudice” prong of the standard for overcominggetural default first éiculated by the Supreme
Court inColeman

To establish prejudice, a p@iner must demonstrate thaetbonstitutional error “worked
to his_actual and sutamtial disadvantagePerkins v. LeCurey68 F.3d 214, 219 (6th Cir. 1995)
(quoting United States v. Fragdy56 U.S. 152, 170 (1982) (emphasis in original)). “When a
petitioner fails to establish cause to excuse aquioral default, a court does not need to address

the issue of prejudiceSimpson v. Jone&38 F.3d 399, 409 (6th Cir. 2000) (citations omitted).
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Because the cause and prejudice standamdtia perfect safeguard against fundamental
miscarriages of justice, the Supreme Court als® recognized a narrow exception to the cause
requirement where a constitutional violation haotably resulted” in the conviction of one who
is “actually innocent” of the substantive offenBeetke v. Haley541 U.S. 386, 392 (2004) (citing
Murray, 477 U.S. at 496).

V. Analysis

With these principles in mind, the court wilirn to the examination of the seven claims
raised in Newton’s petition for habeas relief, sfxwhich are ineffectiveassistance of counsel
claims.

A. Ineffective Assistarce of Counsel Claims

The Sixth Amendment to the United Statem§litution, as applied to the states through
the Fourteenth Amendment, guarantees the right pérson accused of a crime to the effective
assistance of counsel. To prevail on a claimeiffective assistance of counsel, a petitioner must
show (1) deficient performance of counaeld (2) prejudice to the defendar8ee Strickland v.
Washington466 U.S. 668, 687 (1988ellv. Cone535 U.S. 685, 694-95 (2002). Trial counsel's
performance is deficient when it falls below an objective standard of reasonabl8geess.
Strickland 466 U.S. at 686-8%Combs v. Coyle205 F.3d 269, 278 (6th Cir. 200@grt. denied
531 U.S. 1035 (2000). In assessing performafisgategic choicesmade after thorough
investigation of law amh facts relevant to plausible opt® are virtually unchallengeable; and
strategic choices made after less than completstigetion are reasonable precisely to the extent
that reasonable professional judgmenigp®rt the limitation®n investigation.” Strickland 466
U.S. at 690-91. Reasonable attorneys maygdigaon the appropriatgrategy for defending a

client. Bigelow v. Williams367 F.3d 562, 570 (6th Cir. 2004)he prejudice element requires a
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petitioner to show “that there is a reasonable probability that, but for counsel’'s unprofessional
errors, the result of the proceeding would haeen different. A reasonable probability is a
probability sufficient to undermineonfidence in the outcome Strickland 466 U.S. at 694.

A court hearing an ineffective assistanceairtsel claim must considére totality of the
evidence.Strickland 466 U.S. at 695. “The determinativeus is not whether petitioner’s counsel
was ineffective but whether he was so thoroughéffective that defeawas ‘snatched from the
jaws of victory.” West v. Seabold73 F.3d 81, 84 (6th Cir. 1996) (quotitnited States v.
Morrow, 977 F.2d 222, 229 (6th Cir. 1992) (en banc)udfdial scrutiny of ounsel’s performance
must be highly deferential. It is all toontpting for a defendant to second-guess counsel’s
assistance after conviction odwerse sentence, andig all too easy for a court, examining
counsel’s defense after it has proved unsuccessfobrtdude that a particular act or omission of
counsel was unreasonabléeStrickland 466 U.S. at 689.

As discussed above, fedenabeas relief may not be gtad under 28 U.S.C. § 2254 unless
the petitioner shows that the earlier state coudtssion “was contrary to” federal law then clearly
established in the holdings of the United St&epreme Court; that it “involved an unreasonable
application of” such law; or that it “was basewd an unreasonable determination of the facts” in
light of the record before thetate court. 28 U.S.C. § 2254(d)(2). Thus, when a claim of
ineffective assistance of counsetassed in a federal habeas peti, such as her¢he question to
be resolved is not whether the petitioner’'s counsal ineffective. Rather, “[t]he pivotal question
is whether the state court’s application of 8tacklandstandard was unreasonablédarrington
v. Richter 562 U.S. 86, 101 (2011). Asetlsupreme Court clarified Harrington:

This is different from asking whethelefense counsel's performance fell
below Strickland's standard. Were that the inquiry, the analysis would be no

different than if, for examplehis Court were adjudicating $tricklandclaim on
direct review of a criminatonviction in a United Staes district court. Under
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AEDPA, though, it is a necessary premisat tine two questions are different. For
purposes of 8 2254(d)(1), an unreasonapiaieation of federal law is different
from an incorrect application of fedéraw. A state court must be granted a
deference and latitude that are nadjireration when the case involves review under
the Stricklandstandard itself.

Harrington, 562 U.S. at 101 (internal quotati marks and citation omitted).

1. Successor counsel failed to call the f@mdant to testify at the motion
for newtrial hearing

In his first sub-claim of ineffective asssice of counsel, the tfigoner alleges that
successor counsel was constitutionally ineffective Isrha failed to call #hpetitioner to testify
at the motion for new trial hearingdDoc. No. 1 at 5). According the petitioner, his testimony
would have established that trial counsel penfedl deficiently by prevemtg him from testifying
at trial. (d.)

The petitioner raised this claim in his pashviction petition and oappeal of the denial
of his petition. Newton 2017 WL 5901032, at *8. At the ieiner’s post-conviction hearing, he
testified that he had told successor counsel thatdhevhated to testify at trial and that trial counsel
had prevented him from testifyindd. at *4. He claimed that ttiaounsel told him that he would
be able to testify at another stage of the praogedThe petitioner testified that he did not tell
successor counsel thag¢ wanted to testify dhe motion hearing but toldim that trial counsel's
testimony was not accuratéd.

In evaluating this claim, the post-conviction court credited counsel’s and successor
counsel’s testimony that the petitioner chose not to testify at trial ahe héaring on the motion
for a new trial.1d. The court noted that the petitioneiéstimony, if given, that he was prevented
from testifying at trial would haveontradicted his sworn statentethat he was choosing not to
testify. Id. The court found that the pitiner had insisted to trialbbansel that “it was a case of

mistaken identity” and that the evidence undermined a defense of coltseit.denying relief,
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the court determined that the petitioner had matienowing and voluntarghoice” not to testify
both at the trial and at the haagion the motion for a new triald.

The Tennessee Court of Criminal Appeals began its analysis of the petitioner’s ineffective
assistance of counsel claims by setting forth the proper legal standard for those Idla@tn®:5-

6. Applying Strickland,the court first notedhat it was bound by thpost-conviction court’s
credibility determinations, so long as teeidence did not preponderate against thieimat *8.
The court determined that the evidence im tlecord supported the post-conviction court’s
conclusion that successor counsel’s performanseneadeficient, agreeing that Petitioner made
“a knowing and voluntary choice not to testify both at trial anthathearing on the motion for
new trial.”ld. The state appellate court also agregtl the post-conviction court’s finding that
the petitioner had not establishprejudice because his testimaatythe hearing would not have
established that he was prevented from testifyat trial or that commt would have been a
reasonable defenséd.

These findings are not unreasonable. Theeemid shows that the petitioner elected not to
testify at the motion for new tridlearing; therefore, he cannot shthat counsel was deficient in
failing to call him to testify. Fdher, the petioner’s testimony at thbearing would not have
established that he was prevented from testfyat trial or that commt would have been a
reasonable defense; thus, the petitioner canndilisstprejudice as a relsf successor counsel’'s
failure to call him to testify to these matteSonsequently, the court fisdhat the petitioner has
not shown that he is entitled to relief on thigicl because the appellate court’s determination was
not contrary tdstrickland Neither was the appellate court’s ineffective assistance determination
based on an unreasonable determinationeofabts or an unreasdsia applicable oStrickland’s

standards to thoseadts. Further, the statewrt’s determinations are ethtid to a presumption of
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correctness in the abseneogclear and convincing @ence to the contrargee28 U.S.C. §
2254(e)(1), which the petitioner has not subrditteClaim A(1) is without merit and will be
dismissed.

2. Trial and successor counsel failed tmterview and/or call material
witnessego testify

Next, the petitioner allegesahtrial counsel and successor counsel were ineffective for
failing to interview and/or call matal witnesses at triand at the motion for a new trial hearing.
(Doc. No. 1 at 7). The petitioner does not sfyeaihich witnesses or what information these
witnesses would have providedd.]

The petitioner raised this claim on post-cietien appeal, specifically arguing that trial
counsel and successor counsel were ineffectiviaiiing to uncover and present the testimony of
one witness, Francis KobriNewton 2017 WL 5901032, at *8. The claim presented by the
petitioner now is a different, broader claim. This new claim references failure to interview and
call an unnamed, unspecified numbérwitnesses. However,d] constitutional claim presented
to the federal courts that does not rest on the same theory as was presented to the state courts is
procedurally defaulted. Wong v. Woneyl42 F.3d 313, 321-22{&Cir. 1998).

Because the petitioner has nefudlly and fairly presented this new claim to the state courts,
and a state procedural rule prohibits the statat from extending further consideration to the
claim, the claim is deemed extsted (since there is no “availabktate remedy) but procedurally
defaulted from fedetdnabeas reviewSee Colemarb01 U.S. at 752-53. Tipetitioner, therefore,
has waived his claim for purposefsfederal habeas corpus reviemless he estébhes cause for
the default and actual prejudice as a result of the alleged errors. The petitioner does not even argue
that he can establistause and prejudice or make a shgmri a fundamental miscarriage of

justice. Therefore, the court finds that thétpmer has procedurallgefaulted this claim.
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As to the petitioner’s claim #t trial counsel was ineffecevfor failing to investigate and
present the testimony of Mr. Kobri, the Tessee Court of Criminahppeals found that the
petitioner waived thislaim under Tennessee Code Annotatd@-80-106(g) because he failed to
present it to the post-conviction coultlewton 2017 WL 5901032, at *8. Further, because the
petitioner had brought aneffective assistance claim againgltcounsel on dect appeal, those
claims could not be relitigated in a postawiction proceeding, “even though the petitioner may
not have made the same allegat on direct appedhat he now makes in his post-conviction
petition.” 1d. (citations omitted). Having applied the waiivrule, the state appellate court did not
reach the merits of the clainhd.

The Tennessee waiver rule, Tenn. Code ArtD-80-106(g), constitutes an adequate and
independent state procedugabund for denying relief.SeeCoe v. Bell161 F.3d 320, 329-331
(6™ Cir. 1998) (holding that court was unable éach merits of Coe’s malice jury instructions
claim because claim was procedurally barred due to Coe having waived claim by failing to raise it
at trial, on direct appeal, or hms first state post-conviction moti). Thus, federal habeas review
of the claim is barred unless the petitioner damonstrate that cause and prejudice will excuse
the procedural default or thailtae to consider the claim will sailt in a fundamental miscarriage
of justice. See Harris489 U.S. at 2620e,161 F.3d at 329-30. Asith his othemprocedurally
defaulted claim, the petitioner makes no attemgieimonstrate cause and prejudice to excuse his
procedural default of this claim. The claim is procedurally defaulted and will be dismissed.

As to the petitioner’s exhausted claim teatcessor counsel was ineffective for failing to
investigate and present thetie®ny of Mr. Kobri, the Tennessee Court of Criminal Appeals
agreed with the post-convictioowrt that Mr. Kobri’'s version ahe events “fundamentally lacked

credibility.” Newton 2017 WL 5901032, at *9. MKaobri testified that he saw Petitioner and the
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victim together at 11:00 p.mld. This statement was inconsistent with the timeline of events
confirmed by all the other evidence at trial, whigas that the victim was with friends until 3:00
a.m. when the victim got in the taxid. Two years laterat the post-convigin hearing, Mr.
Kobri’'s version of the evaa changed; he “suddenly recalled” that he had seen the victim and the
petitioner, whose trial he attendexd,3:00 a.m. rather than 11:00rp.as he previously statet.

The record supports the state courts’ findings that Mr. Kobri’'s testimony was untruthful
and that successor counsel made a strategicsidn not to present testimony that lacked
credibility. It is a “bngstanding and sound pript8 that matters of triastrategy are left to
counsel’s discretion.Dixon v. Houk 737 F.3d 1003, 1012(&Cir. 2013). In order to fairly assess
an attorney’s performance, “every effort [musg made to eliminate the distorting effects of
hindsight, to reconstruct the ainmstances of counsel’s challenged conduct, and to evaluate the
conduct from counsel’s perspective at that tinfétrickland 466 U.S. at 689. “[S]trategic choices
made after a thorough investigatiofithe law and facts kevant to plausibleptions are virtually
unchallengeable.”Id. at 690. In addition, MrKobri’'s testimony was inconsistent with the
petitioner’s claim of mistaken identity and thegecution’s timeline of events. As a result, the
petitioner cannot demonstrate that successor efianserformance was deficient by failing to
present the testimony of Mr. Kobri.

The court finds that the petitioner has not shakat he is entitled to relief on this claim
because the appellate court's determination was not contré@yrickkland Neither was the
appellate court’s ineffective assistance deteatmom based on an unreasonable determination of
the facts or an unreasable applicable dbtrickland’sstandards to those facts. Further, the state

court’s determinations are entitled to a preptiam of correctness in the absence of clear and
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convincing evidence to the contragge28 U.S.C. § 2254(e)(1), which the petitioner has not
submitted. Claim A(2) is withounerit and will be dismissed.

3. Successor counsel raised the claimiokffective assistance claims at the
motion for new trial hearing and on direct appeal

Third, the petitioner contendlsat successor counsel was digint by raising the ineffective
assistance of counsel claim at the motion for meav hearing and on dio¢ appeal instead of
waiting to raise the claim for the first time in a petition for post-conviction relief. (Doc. No. 1 at
8).

The petitioner raised this claim in his petition for post-conviction relief. The post-
conviction court found that saessor counsel had ample oppoity to review the record,
investigate allegations of deficigmerformance, investigate potential withesses, and call witnesses
to present evidence in supporthoe$ ineffective assistance claildewton 2017 WL 5901032, at
*7. Because successor counsel was able to adequately prepare for the hearing and to present
evidence to support the petitionengeffective assistance of cowglaims, the post-conviction
court found that successor counsadl not provided inefictive assistance obunsel in raising the
ineffective assistance claims prim post-conviction proceeding#d.

On appeal, the petitioner argued that sssoe counsel’s representation was deficient
because he prematurely raised ineffective assistalaims and doing so was “fraught with peril.”

Id. The petitioner also argued thhtecause successor counsel datl@al counsel to testify, he
was unable to ask trial counsel lesglquestions on cross-examinatidd.

In reviewing this claim, the Tennessee GairCriminal Appeals observed that, indeed,
raising a claim of ineffective assistance of calren direct appeal is “fraught with peril.Id.
(citing Thompson v. Stat®58 S.W.2d 156, 161 (Tenn. Crim. Ap®9Y). That is because, the

court explained, when the issugassed on direct appeal, appelansk having the issue resolved
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without the opportunity to prove their ajl@tions in an evidentiary hearingSee id (citing
Thompson958 S.W.2d at 162). In addition, once a clainmeffective assistare of trial counsel
has been raised, the issue will be consideredqursly determined in a subsequent post-conviction
action. Id. (citing Tenn. Code Ann. § 40-30-106(h)).

With regard to the petitioner’s claim that\was denied the opportunity ask trial counsel
leading questions on cross-examioat the Tennessee Court of Ciral Appeals found that this
claim was waived because the petitioner had failed to provide argumetdtimmeiin his brief.

Id. at *7 (citing Tenn. Crim. Ct. App. R. 10(b)). ¥ag applied the waiver te, the state appellate
court did not reach the merits of the claild. The application of the waiver rule constitutes an
adequate and independent state @dacal ground for denying relieGeeCoe, 161 F.3d 320, 329-
331. Thus, federal habeas review of the claitvaised unless the petitioner can demonstrate that
cause and prejudice will excuse the proceduraluttefa that failure taconsider the claim will
result in a fundamental miscarriage of justiSze Harris489 U.S. at 262 0e,161 F.3d at 329-

30. Here, the petitioner has not so demonstratdulis, the claim is procedurally defaulted and
will be not be considered by this court.

With regard to the petitioner’'s exhaustediri that successor counsel was ineffective in
raising ineffective assistancetofl counsel claims prior to ppsonviction review, the Tennessee
Court of Criminal Appeals agreetth the post-conviction court @ the record established that
successor counsel had ample opportutaitseview the record, invegate allegations of deficient
performance, investigate potential witnesses,atidvitnesses to preseavidence in support of
his ineffective assistance clainid. at *7. The Tennessee Court@fiminal Appeals found that
successor counsel’s “mere act abnag the claims prior to posbaviction” was not deficient or

prejudicial. Id.
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The appellate court dinot unreaswably applyStricklandwhen it denied the petitioner
relief on this claim. Successor counsel made &esfi@decision to raise the claims when he did.
Strickland 466 U.S. at 690. Nevertheless, evesu€cessor counsel’'s performance had been
deficient, the petitiondras not established prejudice. As frennessee Court of Criminal Appeals
noted, the petitioner makes no cmte allegations regarding howising the issues on direct
appeal deprived him of a meagful opportunity to present hisaitins. Neither does the petitioner
point to a way in which waiting to raise the fieetive assistance claim at post-conviction review
would have resulted in a reasonable probability afifferent outcome. The Sixth Circuit has
instructed that when “one is left with pureesplation on whether the outoe of [the criminal
proceeding] could have been any different, [thdransgnsufficient basis for a successful claim of
prejudice.” Baze v. Parker371, F.3d 310, 322 (6th Cir.2004¥rt. denied544 U.S. 931 (2005).

The court finds that the appellate courtecidion neither contradicted nor unreasonably
appliedStricklandunder these circumstances and wasaeed on an unreasonable determination
of the established facts. Claim A(3) lacks merit and will be dismissed.

4. Appellate counsel’s failure taaise sufficiency of evidence claim

In the petitioner’s durth sub-claim of ineffective assance of counsel, the petitioner
contends that appellate counsé#idure to raise a sufficiency @vidence claim on direct appeal
constituted ineffective asstance of counsel. (Doc. No. 1 at 10).

The petitioner raised this claim in his pasnviction petition. Athis post-conviction
hearing, however, the petitioneiléal to present any evidence angument that the proof at trial
failed to establish any particular element of the crildewton 2017 WL 5901032, at *9. The
court found that there was no prejudice becausewuigence was sufficient to sustain the verdict.

Id.
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On appeal of the denial of post-convictrelief, the Tennessee Court of Criminal Appeals
affirmed, finding that,

[c]onsidering that the édence was supported by tbeerwhelming evidence that

the victim was raped, that DNA evidence lidkie Petitioner tthe rape, that the

victim was able to identify the Petitionaand that the Petitioner’s taxi number

matched that given by a witness, appeltatensel’s strategic decision not raise the
issue was not defici¢or prejudicial.

The appellate court dinot unreaswably applyStricklandwhen it denied the petitioner
relief on this claim. “[T]he Constitution guaraes criminal defendants only a fair trial and a
competent attorney. It does nwmisure that defense counselll recognize and raise every
conceivable constitutional claimEngle v. Isaac456 U.S. 107, 134 (1982Javer v. Straup349
F.3d 340, 348-49 (6th Cir. 2003) (explaining that $tecklandanalysis “does not require an
attorney to raise every nonifdglous issue on appeal”). Consenqthg ineffective assistance of
appellate counsel claims are governed by the saimeklandstandard as claims of ineffective
assistance of trial couns&ee Smith v. Robbirs28 U.S. 259, 285 (2000). To prevail, a petitioner
must show that counsel's performance wascifi and that he was prejudiced as a result.
Strickland 466 U.S. 668, 687. To show prdjce, the petiiner must demonstrate that, but for
counsel's poor performance, “there is a reasonableability” the result ohis appeal would have
been differentld. at 694. “Appellate counsel aamt be found to be ineffective for ‘failure to raise
an issue that lacks merit8haneberger v. Jone&15 F.3d 448, 452 {&Cir. 2010) (quotingsreer
v. Mitchell 264 F.3d 663, 676 (6th Cir. 2001)).

Here, where the jury was presented withredelming evidence that the victim was raped,
the DNA linked the petitioner to thrape, the victim identified the pgoner as the rapist, and the

petitioner’s taxi number matched the number gibigra witness, a sufficiency of evidence claim
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would not have provided appellatéieéif counsel had raised theagin on direct appeal. Appellate
counsel made a strategic decisimut to raise this claim on direappeal, and this choice was
neither deficient nor prejudicial. The coumds that the decision of the Tennessee Court of
Criminal Appeals neither conticted nor unreasonably applie8trickland under these
circumstances and was not based on an unreasonable determination of the established facts. Claim
A(4) lacks merit and will be dismissed.

5. Appellate counsel’s failure to citeauthority in his closing argument

In his fifth sub-claim of infective assistance of counselethpetitioner takes issue with
appellate counsel’s failute cite legal adtority in support of his argumethat trial counsel made
improper concessions during his clagiargument. (Doc. No. 1 at 15).

On direct appeal, appellate counsel argtied it was unreasonable for trial counsel to
concede in closing argument that thesas a rape and there was no consé&dwton 2015 WL
1543386, at *8. Appellate counsel also arguedtti@tcounsel’s stateméthat the case “would
have been a loser” absent the DNA evidence eanstitutionally ineffective representatiokal.

The Tennessee Court of Crimingbpeals concluded that thessuies were waived because the
petitioner had failed to provide any argumentcitations of authority to support the claim for
relief. Newton 2015 WL 1543386, at *8.

When the petitioner raised this claim on tposnviction relief, the post-conviction court
found that trial counsel’s closing argument wasatsgic choice and th#tere was no prejudice
from failure to brief the issueNewton 2017 WL 5901032, at *10.

In reviewing the denial of this claim gost-conviction appeal, the Tennessee Court of
Criminal Appeals made two initial observations) {ie petitioner had told trial counsel that he

intended to testify that he was not the perpetratdhe crime and this was a case of mistaken
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identity and (2) trial counsel had argued in clgdimat the victim has beeaped but that someone
else was the perpetrator, consistent with therthebthe case that thgetitioner had selectedd.
The Tennessee Court of Criminal Appeals ultimately denied relief, explaining:

[tlhe facts of the matter are that that8ts evidence was overwhelming and that

trial counsel did not haverational closing argument faresent to the jury. The

mistaken identity defense was contradicted by DNA evidence, by the victim’'s

identification, and by the bamployee’s identification ahe taxi’'s number. The

consent defense was not credible because it was belied by the Petitioner's own

statement that he had never seen thanvieind because the victim was able to

escape and report the crime immediatelgrafts occurrence. Moreover, trial
counsel had to select a theafythe case to pursue aktheginning of the trial, at

a time when the Petitioner insisted that would be giving testimony supporting

mistaken identity. Trial counsel could ravedibly change this strategy for closing

argument. The Petitioner has cited to authority that “ounsel’'s concession

strategy was unreasonable.Florida v. Nixon 543 U.S. 175, 189 (2004).

Accordingly, he cannot demnstrate any prejudice irppellate counsel’'s lack of

citation to authority in his appellatei®i. He is not entitled to relief.

Id. at *10.

The Tennessee Court of Criminal Appetilsroughly analyzed trial counsel’'s closing
argument and determined that trial counsebtmices were strategiand limited due to the
petitioner's own choices.Therefore, even if trial counselfgerformance were deficient, as the
petitioner alleges, the petitioner cannot demanstthat he was prejudiceg appellate counsel’'s
failure to cite authorities in the brief in suppaf the argument thatial counsel's closing
argument was defective. Counsel cannot be eggffe by failing to raise an argument that is
meritless. The appellate court found that thétipaer failed to establish that there was a
reasonable probability that, even if appellate counsel had supported her argument with citations,
the outcome for the petitioner would have bedfednt. This decision was not contrary to
Strickland  The appellate aurt’s ineffective assistance determination was not based on an

unreasonable determination of the facts or an unreasonable applicabield&nd’sstandards to

those facts. Further, the state court’s deternainatare entitled to a presumption of correctness
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in the absence of clear and caming evidence to the contragge28 U.S.C. § 2254(e)(1), which
the petitioner has not submitted. Claim A(S)without merit and will be dismissed.
6. Appellate counsel’s failure taaise the issue of sentencing

Finally, the petitioner alleges that he reeeivineffective assistae of counsel when
appellate counsel did not raise thgue of alternative sentencing dinect appeal. (Doc. No. 1 at
15). The trial court denied the petitioner pmbbn, noting the petitioner’s failure to accept
responsibility and his lack of remorshewton 2017 WL 5901032, at *10.

On appeal of the denial of post-convictimief on this claim, the Tennessee Court of
Criminal Appeals found that theal court’s denial of probatiorwas not an abuse of discretion
because the petitioner had not presented any esgdbat the trial court’s sentencing decision was
illogical, based on an incorrect legal standardhased on a clearly erroneous assessment of proof.
Id. The court further found thappellate counsel made a “reasonatttategic decision to rely on
some issues to the exclusion athers on appeal,and the petitioner lnot demonstrated
deficiency or prejudiceld.

This decision was not an unreasonable agiitin of federal law.The record supports the
state courts’ rejection of this claim. As notgabve, the petitioner does not have a constitutional
right to have appellate counsel misvery non-frivolous issue on appe&eeCaver, 349 F.3d
340, 348-49. Although the petitioner argued thaivas eligible for alternative sentencing and
that his lack of criminal historgnd the testimony of his friends and family weighed in favor of an
alternative sentence, the petitioner presentecevidence that the trial court’'s decision was
illogical, based on an incorrect legal standardyased on a clearly erroneous assessment of proof.
Newton 2017 WL 5901032, at *10. His argument waghasstate court noted, “merely a quarrel

with the trial court’s weighing of the evidenceld. The appellate court determined that the trial

28



court did not abuse its discretion in sentencing the petitioner, especially considering the
petitioner’s failure to accept respdiity and lack of remorseld.

Counsel made a strategic chaoicaleciding not to raise thissue of alternative sentencing
on direct appeal—as the appellateid put it, “to rely on some ises to the exclusion of others
on appeal.ld. It is a “longstanding and sound principlatttmatters of trial strategy are left to
counsel’s discretion.”SeeDixon, 737 F.3d 1003, 1012. Considering thetitioner’s failure to
accept responsibility and laad remorse, counsel’s strategiecision to forego the issue of
alternative sentencing was reasonableéhastate appellate court concluded.

The court finds that the decision of the Tesgee Court of Crimina@ppeals was not based
on an unreasonable determination of the factght bf the evidence presented in the state court
proceedings. Furthermore, given the evidencetestdnony adduced at tridhe court finds that
the state court’s decision to reject this claim wasan unreasonable applicet of the law. This
claim, like the petitioner’s other ineffective agance of counsel claims, lacks merit and will be
dismissed.

B. Cumulative Error

The petitioner also alleges that “the cumulatiffeat of the errors at trial rose to the level
of a violation of the Fourteentlimendment.” (Doc. No. 1 at 15However, the law of this circuit
is that cumulative error claims are not cognizable on habeas reSesvDaniels v. JackspNo.
18-1342, 2018 WL 4621942, at *6"{&ir. July 17, 2018) (quotiniVilliams v. Andersor460
F.3d 789, 816 (6th Cir. 2006()[T]he law of [the Sixth Circuit]is that cumulative error claims
are not cognizable on habeas [review] becaus&tipreme Court has not spoken on this issue.”).
The petitioner’s claim is not cognizalded therefore must be dismissed.

V. Conclusion
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For the reasons set forth herein, the petifiled by Joseph Newtaseeking relief under §
2254 will be denied, and this actiorllvibe dismissed with prejudice.

Federal Rule of Appellate Procedure 22 provithes an appeal of the denial of a habeas
petition may not proceed unless a certificatepgfealability (COA) is issued under 28 U.S.C. §
2253. Rule 11 of the Rules Governing § 2254 Casgpsres that a districtourt issue or deny a
COA when it enters a final order. A COA may iesonly if the applicant has made a substantial
showing of the denial of a coitstional right.” 28 U.S.C. 8 2253(c)(2A petitionersatisfies this
standard by demonstratingathjurists of reason could disagme#h the district court's resolution
of his constitutional claims or that jurists could conclude the issues presented are adequate to
deserve encouragement to proceed furthidiller—El v. Cockrell,537 U.S. 322, 327 (2003). The
district court must either issue a COA indiogtiwhich issues satisfy éhrequired showing or
provide reasons why such a cectte should not issue. 28 U.S&2253(c)(3); Fed. R. App. P.
22(b).

Because jurists of reason would not disagvék the resolution of the petitioner’s claim,
the court will deny a COA.

An appropriate order will be entered.

Ao o —

Aleta A. Trauger
United States District Judge
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