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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

MAYA CROSBY and DENEEN
PATTON, on behalf of themselves
and all those similarly situated,
Plaintiffs, NO. 3:18-cv-00503
V.

STAGE STORES, INC,,

N N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Pending biore the Court is Plaintiffs’ Motiofor Corrective Notice(Doc. No. 89.) Stage
Stores, Inc. (“Stage”) has responded in opposition, to which Plaintiffs haveddploc. Nc.
105, 115) Forthe reasons set out belpRlaintiffs’ Motion for Corrective Notice will be denied

|. Factual Background

Plaintiffs initially sought certification of a collective class, pursuant to the ldor
Standards Act (“FLSA”)29 U.S.C. § 216(hxonsistingf all past and present employees of Stage
who held various associalevel positions at Stage storeSeéDoc. No. 30.) On December 5,
2018, the Court granted Plaintiffs’ Motion for Codtithorized Notice Pursuant to Section 216(b)
of the FLSA (Doc. No. 30) and ordered Stage to: (1) provide Plaintiffs’ countehwist of the
contact information (namesgdresses, and email addresses) for putative class members; and (2)
confer with Plaintiffs’ counsel to arrive at an agreeable proposed NoticE@msent form. (Doc.

No. 51.) The parties filed a proposed Notice and Consent form, which informed pulass/e c
members, among other things, that: (1) federal law prohibited an employestage) from firing

or in any way retaliating against them because of their participation in the lawsli2)aany
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guestions or additional informati@mouldbe directedd Plaintiffs’ counsel. (Doc. No. 56 at 4.)
The Court approved the proposed Notice and Consent form and it was disseminated among the
putativeclass membergDoc. No. 58.)

Subsequently, Plaintifffiled the instant motion seeking: (1) authorizationptovide
corrective notice to the putative collectiglass (2) prohibition of further discussion between
Stageandputative collective membersgarding the lawsui(3) a requirement that Stage issue a
corrective communication to its managers; and (4¢resion of the opin period by thirty (30)
days from the issuance of the corrective notice. (Doc. No. 89.) In supfaontjffs counsel filed
three declarations: (1) her own declaration; (2) a declaration from Su$son;Gand (3) a
declaration from @ylor Washington.

A. Counsel’s Declaration

In her own declaration, counsetplainsthat (1) putative optin plaintiffs in at least four
stores across three stabtesrecomplainedhat they fear retaliation for joining the laws@ahd(2)
certain Stag&tore Managers or District Managé@vemade misleading statements discouraging
potential, eligible employees from joining the collectislass (SeeDoc. No. 91.)Plaintiffs
counselstates that a Stage employee in Georgia contactaghseland reportedhat her Store
Manager told her that the instant case did not “apply to her” and it would be “fraud” torjber
the lawsuit. [d. at 1-2.) Plaintiffs’ counsel contacted Stage’s counsel to alert them, Stage’slcounse
requested the pertinent informati¢ire., the specific store, Store Manager, etc.), but Plaintiffs’
counsel did not provide that informatiofd.(at 2.) Instead, Plaintiffs’ counsel requested that Stage
issue a communication across all of its stores notifying store employees thatdofyrktaliation
againstpotential class membefsr asking questions, discussing, or otherwise joining the lawsuit

was prohibited.ld.)



Stage’s counsel forwarded to Plaintiffs’ counae€lommunication sent to athe District
Managers informing them tht any kind of retaliation against employees for asking about or
joining the lawsuit was strictly prohibitedld. at 23.) Upon receiving the communication,
Plaintiffs’ counsel requested that Stage issue a second communicatiatingtigrat, to the extent
potential classnembers had questions, they should contact the notice administrator or Plaintiffs’
counsel. id. at 3.) Shortly aftePlaintiffs’ counsel sent this request, the notice administrator
contactedPlaintiffs’ counsel and informed her thgbatentialcollective member working in Texas
reported a fear of retaliation for joining the lawsuid. @t 3.) Raintiffs’ counsel again contacted
Stage’s counsel regardingighsecondcomplaint and requested that Stage isthee proposed
follow-up notice. [d.)

Stage’s counseksponded thatl) its initial communication was adequa(®) it had sent
an additioml communication to uppdevel employees regarding thawsuit, but this second
communication was privilegehd could not be shareahnd(3) it neededmore information from
Plaintiffs’ counsel about the specifics of the n€exasbasedcomplaintin orderto initiate an
investigation (Id. at 34.) Following this exchange Stage employeworking in a store in Round
Rock, Texas, reported to Plaintiffs’ counsel that multiple employees at hefetoed retaliation
for joining the lawsuit due to the Digit Manager. Id. at 4.)In this instancéPlaintiffs’ counsel
provided the relevant information, including the specific store and employee, toaBtiagain
requested that Stage issue the previously-suggested follow-up ndtic8idge declined tissue
any further communications to its employeds.) (

Shortly after the Round Rock, Texas complaint {thied complaint), Plaintiffs’ counsel
received reports that Stage’s Human Resources employees had begunecatiiogeesvho

worked at the Round Rock store and inquiring as to whether these employees hadhpine



lawsuit. (d.) Additionally, afourth complaint was reported from Stage’s New York store, stating
that a District Manager was discouraging employees from opting into the lawsugpgsting

that the lawsuit did not apply to certain employeks) Plaintiffs’ counsel reported these issues
to Stage, but Stage declined to issue any corrective notice or othenegisene. kd. at 45.)
Plaintiffs’ counsel arranged a meet and confertoadiddress these issues with Stage, which was
held on March 7, 2019.d. at 5.) The parties remained at an impasse following the call
necessitating the instant motidid.)

B. Susan Gilson Declaration

In her declaration, Susan Gilson explains that she was employed by Stage autite R
Rock, Texas store from approximately November 2016 to March 2019. (Doc. No. 116.) She asserts
that, shortly after receiving the § 216(b) notice, she became aware that “some @i onkers
who had also received the notiaeafed retaliation for joining the lawsuit.ld( at 1.) Gilson
“heard” that her District Manager had made threatening comments in the pi$t,swggested
that the District Manager “would retaliateld( at 1-2.) She also notes that, on or around March
6, 2019, Eddie Miller, a member of Stage Stores’ Human Resources departmedthealand
asked her(1) how she found out about the lawsaihd(2) whether she had elected to joild. @t
2.) Miller also asked whether she had spoken with anyone about the lawsuit and whether anyon
had “intimidated her.”1fl.) Gilson states that she “did not believe it was Mr. Miller's business to
ask whether [she] had joined the lawsuit and who [she] had spoken with regarding the”laws
(1d.)

On this same day, shksa “heard from several of her coworkers that representatives from
Store’s HR department had also contacted them, and these coworkers felt “utatdmfand

intimidated as a result.Id.) Gilson also recounts that she “heard” from Dana Roberts, the Store



Manager, that Miller had requested to speak with an employee that was nat,pede when
Roberts informed him that he could not speak with that particular employee, Mideseal
Rokerts of having a “bad attitude” and reportexito the District Managerld.) Gilson states that
this interaction was merely “more evidence that Stage’s HR departmenitiaidating, not
helpful, to employees.”ld.) Ultimately, Gilson opted in to thkewsuit on or around March 11,
2019. (d.)

C. Washington Declaration

Taylor Washington avers that she was employed by Stage as a Sales Adsomat
approximately November to December 2018 at a Goody’s in Pine Bluff, ArkdBsas No. 117.)
She states thain early April 2019, she received a letter form Benda Pedersen, aStageHR
Business Partner, informing her that Stage had conducted an investigation and cohalustesl t
may be entitled to unpaid wagekl. @t 1.) She explains that this lettesis confusing because she
had previously received the § 216(b) notice and was unsure whether the letter wasnattem
resolve her potential claim, as it related to that suit, or whether her rectiptlefter precluded
her fromopting in (Id. at 1-2.) Ultimately, Washington decided to join the suld. @t 2.)
Washington attaches a photograph of the letter to her declaradioat 4.)

II. Analysis

A. Plaintiffs’ Motion and Stage’s Response

Plaintiffs contend that Stage’s unilateral communicatiaite putative class members
have undermined the Court’s ability to control the ongoing collective acBeeDc. No. 90 at
10-18.) Plaintiffs argue that, as relief, the Court should first order that Stgestrict Managers,
and other agents ceasmmmunications with both putative class members anthgpaintiffs. (d.

at 1011.) Plaintiffs contend that courts have banned defendants from continued communication



in similar circumstances where the defendant’s communications with class mempeaential
class members was misleading or otherwise interfered with plaintiffs’ rigghtat (L1.) Plaintiffs
also argue that, in addition to being misleading, Stage’s communicationsniweieating and
had the potential to chill participation in the tsdue to the “inherently coercive nature of the
employment relationship.ld. at 13.)

In addition to banning further communications between Stage and its agents and class
members, Plaintiffseek corrective notisg¢o be issued by Stage to its managers and putative opt
in plaintiffs. (d. at 14.) Plaintiffs requeghat thenotice to all eligible employeemnd actual opt
in plaintiffs clarify that the misleading statements by Stage and its agents are rastdrioedirect
guestions to Plaintiffs’ counselld() Plaintiffs request thahe notice sent t&tagés managers
inform them that: (1) Stage and its employees are prohibited by law from retaligtingsta
employees for asking about the lawsuit or exercising their rights to join thetiai@smanaers
may not discourage employees from joining the lawsuit or interfere with tgbisrio join the
lawsuit; and (3) if an employee has additional questions about the lawsuit they Isbalidected
to Plaintiffs’ counsel.lfl. at 15.)Finally, Plaintiffs request a thirty (30) day extension of the opt
in period following the issuance of the correctiviceto enable putative plaintiffs to benefit
from the corrective noticeld. at 15.)

Stage responds that Plaintiffs’ motion is a transparent attempt to market the litigdtion an
wrongfully extend the opin period. (Doc. No. 105 at-2.) Stage argues that Plaintiffs have not
demonstrated clear evidence of abuse or coercion sufficientstiyj@ restriction on its
communicationsvith employees(ld. at 1312.)Further, Stage contends that PlaintiélBegations
of retaliation are speculative at beddl. @t 1213.) Stage argues that, even accepting Plaintiffs’

allegations, they are too vague to satisfy their burden.a{ 1314.) Stage maintains th#te



communications described in Plaintiffs’ motion, particularly its HR Departmeall'sto potential
optdin plaintiffs, were appropriate and do not justify the extraordinary reliefRlaintiffs seek.
(Id. at 1419.) Accordingly, Stage requests that the Court deny Plaintiffs’ motion.

B. Applicable Law

“Because of the potential for abuse [in class actions], a district court has bdthytfzand
the broad authority to exercise control over a class action and to enteragiprorders governing

the conduct of counsel and parties.” Gulf Oil Co. v. Baindb2 U.S. 89, 100 (1981). “But this

discretion is not unlimited, and indeed is bounded by the relevant provisions of the Federal Rule
of Civil Procedure governing class actions, which give the court discretion to “rppkgpaate
orders:imposing condions on the representative parties or on intervenorgand] dealing with
similar procedural mattersidl. at 99-100. While this suit was brought pursuant to § 216 of the
FLSA rather than Federal Rule of Civil Procedure 23, the same concerns #rzhijasts for
judicial oversight apply in both instances, and courts apply the same standards irclBRESA

actions as they do in Rule 23 actioBseHoffmanLa Roche Inc. v. Sperling, 493 U.S. 165, 171

(1989) holding that the same justifications andguuial for abuse apply

An exercise of discretion limiting the defendantemmunications or remedying their
effect must be supported by a “clear record and specific findings that eefieaghing of the need
for a limitation and the potential for Erference with the rights of the partie&ulf Qil, 452 U.S.
at 101. Such a weighing should identify the potential or actual abuses being addressieduaad
result in a carefully drawn order that limits speech as little as possible, congigtetherights
of the parties under the circumstancdd.”at 10102, 104 (finding that a serious restraint on
expression must be “justified by a likelihood of serious abuses” and could not be supported by th

“mere possibility of abuses”)Whereas specific findings of abuses may justify a ban on



communications, there mere possibility of abuse doegustity “adoption of a communications
ban that interferes with formation of a class or the prosecution of a class ac@mordance with
the Rules. Id. at 104.

“As the requested protective order will limit defendaspeech, the Court must take into

account First Amendment consideratigr@jedaSanchez v. Bland Farms, 600 F. Supp. 2d 1373,

1378 (S.D. Ga. 2009)However, the speech at iss—communications regarding pending
litigation—is of a commercial nature designed to protect the defendargmess interests at risk

in this litigation. Kleiner v. First NatBank of Atlanta, 751 F.2d 1193, 1204 n(22th Cir. 1985)

(holding thatdefendantstommunications with potential class members regarding litigation was

commercial speech). Commercial speech is subject to more limited constitutiondiiqmotdc

at 1205. “In general, an order limiting communications regarding ongoindibiigaetween a

class and class opponents will satisfy First Amendment concerns if it is gdowmngeod cause

and issued with a ‘*heightened sensitivity’ for First Amendment concdchgcitation omitted).
Where communications are misleading, coerawen improper attempt to undermine the

class action by encouraging class members not to participate in the suit, theg naayolwly

limited consistent witlthe First AmendmenBelt v. Emcare In¢.299 F. Supp. 2d 664, 6668

(E.D. Tex. 2003)see als@illingsley v. Citi Trends, InG.560 F.App’x. 914, 922 (11th Cir. 2014)

(collecting cases from multiple districts that demonstrate that district courts tpuBrercise
discretion to correct the effect of peertification communications with potential FLSA collective
action members after misleading, coercive, or improper communicationgdeg)m

Courts have long recognized that a “unilateral communications schemis rife with
potential for coercion,Kleiner, 751 F.2dat 1202, particularly when class members are contacted

directly and in persorseeCamp v. Alexander, 300 F.R.D. 617, 623 (N.D. Cal. 2014). Second, the




potential for coercion and abuse of the class action is especially high wherstharerigoing
businessrelationship between the two parties, particularly when that relationship is one of
employer to employe&eeKleiner, 751 F.2d at 126203; Camp 300 F.R.D. at 622c6llecting
cases from multiple districtand noting that “[o]ther courts have also noted the potential for
coercion in situations where employers contact putative class member eegjjoy

“Even absent a finding of coercion, however, the court may remedy thes effeany
communications between defendants and their employees if those contronsicaere

misleading’. Potts v. Nashville Limo & Transport, LLC, Case No. 341412, 2016 WL

1622015, at *14 (M.D. Tenn. Apr. 19, 2016). A defendaayengage in “selserving advocacy”

so long as the statements are not inaccurate or misle&dggone Tobacco Co., Inc. v. U.S.

Tobacco Co., 238 F. Supp. 2d 151, 157 (D.D.C. 2002). Thisseeling advocacy does not,
however, allow a defendant to “mislead|.].class members about the strength and extent of their
claims and the alternatives for albiting satisfaction of those claimdd. at 155 (quotindn re

Gen. Motors Corp. Engine Interchange Litig., 594 F.2d 1106, 1139 (7th Cir. 18F&¥dCamp

300 F.R.D. at 6245 (invalidating signed ogiut declarations where a letter sent to putative 8
216 class members omitted relevant information regarding the plaimiisns, presented an
“entirely onesided” view of the case, failed to provide contact information for the plaintiffs
counsel, and, therefore, was misleading). Defendants may notdetails or fail to provide
relevant information regarding the plaintiffslaims when communicating with class members,
and courts have foundertaincommunications to be misleading when they fail to explain the
plaintiffs’ claims, do not append the pisiffs’ complaint to a settlement offer, or fail to provide
contact information for the plaintiffeounsel.See e.g, Camp 300 F.R.D. at 6245; Keystone

Tobacco Co., 238 F. Supp. 2d at 155-57.



C. Application

A comparison of Plaintiffs’ motion and Stage&ssponse makes clear that the parties do
not dispute the underlying factual bases for the mot©@ompare @¢. Ncs. 90 at 7-10and91 at
1-6with Doc. No. 105 at-30.) Given this, the Court’s analysis turns on whether the record reflects
clear and spedif evidence that the type of communications engaged in by Stagbden abusive

and threaten this litigatiorseeCox Nuclear Med. v. Gold Cup Coffee Servs., Inc., 214 F.R.D.

696, 697498 (S.D. Ala. 2003) (“[T]he movant must show that the particular form of
communication at issue is abusive in that it threatens the proper functioning ofyteohiti).

As a preliminary matter, Plaintiffs have offered scant supporting evidmcéheir
requested reliefespeciallyconsideringtheir burden to produce ecléar record and specific
findings that reflect a weighing of the need for a limitation and the potentiattéoference with
the rights of the partiesGulf Oil, 452 U.S. at 101. The bulk of Plaintiflsvidentiary support for
their motion comes in the form of Plaintiffs’ counsel’s declaratiS8eepPoc. No. 91.)Although
there are no strict parameters as to what constitutes proper evidenpipoytsa the context of
corrective notice motions, the Qowaccords Plaintiffs’ counsel’s declaratiomodest weight.
Counsel’s declaratiols merely a recitation of four complaints that anonymous employees relayed
to her all of whichlack personal knowledge and amedoubtedlyconstitutehearsay. Ifl. at 1-6.)

The Court acknowledges th#te employees may not have been willing to file their own
declarations for fear of retaliation, and, therefore, counsel wasithftittte choice but to file the
declaration herself. Howevai,is Plaintiffs resporsibility to providea clear recordhat allows

the Court to make specific findings supporting the requested BUfOIl, 452 U.S. at 101. This
responsibility necessarily entails a traafé In this instance, for the Court to have a clear record

with specific findings supporting Plaintiffs requested relief, the evidgnsiapport musalsobe

10



clear and direet-not the second and th#thnd accounts of counséllaintiffs must shed their
anonymity by providing clear, direct, and fitsind accounts of the improper communicatibas
threaten this litigationthereby establishing a clear record for the Court. The prohibition against
retaliation is real and carries heavy sanctions that protects employees wipgmgstepvard.
Accordingly, counsel’svicarious accounts of these allegedly improper communications are
insufficient to carry Plaintiffs heavy evidentiary burden

Plaintiffs other supporting declarations fare no better. Gilson’s declaratenelym
establishes that Stage HR contacted her about the lawsuit. (Doc. No. 111& aeg2eral hearsay
statementsGilson explains that she “heard” from her coworkers thay tfedt intimidated by
Stage’s HRcommunications, but she neither details who these emplaygresnor how they felt
threatened, and she does not state that shenfielidated. [d. at 1-2.) Gilson, however, does
provide her firsthand personal communication with Eddie Miller, a member of Stage’s human
relations departmentld.) Gilson reports that Miller, among other things, asked her if she ahd
joined the lawsuit and whether she had spoken with anyone about the case. Both questions we
improper and of no good concern of Stage. Washington notes only that she received anotice fr
Stage about certain unpaid overtime compensation she may be entitled to, and this cause
confusion about her ability to opt to he lawsuit. (Doc. No. 117 at2l) These declarations, while
based on firshand personal knowledge of the declarants, do not demonstrate a “clear tieabrd”
Stage’s communications are ingjieg the proper functioning of this litigation.

“Abusive practices that have been considered sufficient to warrant a protectére ord
include communications that coerce prospective class members into excludnsgltres from
the litigation; communicatis that contain false, misleading or confusing statements; and

communications that undermine cooperation with or confidence in class co@selNuclear

11



Med,, 214 F.R.D. at 698ere,notwithstanding Miller's questions to Gilsaiere is insufficient
evidence that Stage engaged in the type of abusive practices that would warcdattve order
from the Court.Further, although the Court acknowledges thaiast or present employment
relationship between the parties increases the risk that commonghgtween them will hawe
coercive effegtseeBelt, 299 F. Supp. 2dt 668 there is no evidence that the alleged improper
communications actually resulted in eligible employeéscting not to opin. Indeed the
supporting declarations from actual employees indicates that they bothddexidet in to the
lawsuit (Doc. Nos. 116, 117.) At bottonPRlaintiffs’ scant evidentiary support, at most,
demonstrates that there is a mere possibility of abuse, which is insuffariémé Court to impose

the extraordinaryrelief they seekGulf Oil at 10202, 104 (finding that a serious restraint on

expression must be “justified by a likelihood of serious abuses” and could not be supported by th
“mere possibility of abuses”Therefore, the Court will declirte exercise its discretion to issue a
corrective noticeHowever, the Court does not condone, and Stage should address, Miller's
impropriety noted above.
1. Conclusion

Accordingly, for the reasons set out above, Plaintiffs’ Motion for Correctivec®l@oc.
No. 89) isDENIED.

IT 1S SO ORDERED.

Wb D. (2

WAVERLYAD. CRENSHAW, JR/
CHIEF UNITED STATES DISTRICT JUDGE
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