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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
AMELIA BRYANT ,
Plaintiff, Case N03:18-cv-00506

V. Judge William L. Campbell, Jr.
Magistrate JudgAlistair E. Newbern
SOCIAL SECURITY ADMINISTRATION,

Defendant.

To:  The Honorabl&Villiam L. Campbell, Jr., District Judge

REPORT AND RECOMMENDATION

In thiscivil action, pro sendin forma pauperi®laintiff Amelia Bryant appeals the Social
Security Administration’s decision to deny her disability insurance bhen@oc. No. 1.)The
Administration has filed a motion to dismissguing that Bryant's appeal is untimely. (Doc. No.
11.) The Magistrate Judge agrees and will recommend that the Administratioiws begranted
and that this action be dismissed with prejudice.

l. Factual and Procedural Background

Bryant filed an application for disability insurance benefits under Titlef the Social
Security Act on October 1, 2018ssertinghat she had beatisabledsinceSeptember 30, 2008.
(Doc. No. 11.) Bryant alleges thadluring the period relevant to her applicatisine suffered from
cataracts in both eyes, Type 2 diabetes, diastiytsfunction, ASA chronic respiratory distress
syndrome, atopic rhinitis, hyperlipidemia, primary open angle glauconmatbf eyes, nuclear
sclerosis, chronic sinusitis, urticaria, hypertension, hypothyroidism, ameasf{Doc. Ne. 1, 1-
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In an August2, 2016 decision, the Administrative Law Jud@d.J) denied Bryant's
application, finding that Bryant had failed to establish that she was disable@grésiast insured
date of September 30, 2008. (Doc. N8:-11) Specifically, the ALJ concluded thalthough
Bryant suffered from diabetes, hypertension, and chronic sinusitis during tremtelene period,
none of those ailments had significantly limited her ability to perform basic-metated activities
for twelve consecutive months so as to render Brgesatbled. [d.) Bryantrequestedeview of
the ALJ’s decisiofby the Appeals Council on September 26, 2016, and inclualéolus treatment
records from 2009 through 2016. (Doc. No:-2L3 The Appeals Council denied Bnt& request
on September 27, 201finding that none of the evidence Bryawnibmitted was relevant to the
ALJ’s determination thathewas not disabled as of September 30, 2068.The Appeals Council
mailed Bryant a notice of its decision, whinformed her of her right to file a civil action
challenging the ALJ’s decisioandthat she hadixty days from the date she received the notice
to do so. [d.) The notice furthestatedthat Bryant could “ask the Appeals Council to exitfimer]
time to file” if she were unable twommence civil action within thesixty allotteddays. (d. at
PagelD# 176.)

Bryant mailed the Appeals Council a request for an extension on November 10, 2017. (Doc.
No. 133.) Shestated that she had received the Appeals Council’'s notice on September 30, 2017,
but that shevasunable to file a civil action due to medical problems with her eyes, for which she
had recentlyeceived surgeryld.) The Appeals Council granted Bryant’s request for an extension
in a letter dated February 20, 2018, providing Bryant with an additibimai days to file a civil
action. (Doc. No. 13l.) The letter explained that thiarty-day clock would beginvhen Bryant
received the letteand that, unless Bryant showed otherwise, the Appeals Council would presume

that Bryant received the letter five days after February 20, 26d.8.The letter also explained



that, if Bryant had any questions, she could “call, write, or visit any Sociati§eaffice.” (Id. at
PagelD# 180.)

Bryant did not file this civil action within thirtjive days of the Appeals Council’s
February 20, 2018 letteas she was required to.d@ryantbrougtt this action orMay 30 2018
(Doc. No. 1.) The Administratiothus argues in its motion to dismiggt Bryant’s complainis
untimely and therefore subject to dismissal. (Doc. No. 11.) In support of its motion, the
Administration filedseveral documents, includirige declaration of Janay Podra#tae Acting
Chief of Court Case Preparation and Review Branch 3 of the Office of Appelja@atidns
Bryant’s November 10, 2017 request for an extensaod the Appeals Council’'s February 20,
2018 letter granting that request (Doc. Nos. 13-13-4).

Bryant did not respond to the Administration’s motion, and the Court ordered her to show
cause why this action should not be dismissed as untimelyedp her failure to prosecute her
claims. (Doc. No. 14.) Bryant responded that she had beervéawvol a hitandrun car accident
in September 2018nd had been receiving medid¢edatmentover the following four months.
(Doc. No. 15.) In a subsequent order, the Court found that Bryant’s redpaihseshowcause
orderwas adequate given her pro se standprovided her witradditional time to respond to the
Administration’s motion (Doc. No. 22.)The Courtalso found thatbecause Bryant's conmgiht
neither included nor referenced any of the documents that the Administration filgobiortsof
its timelinessargumentfFederal Rule of Civil Procedure 12(d) required that Administration’s
motion to dismissbe construeds one for summary judgment undRule 56. [d.) The order
provided that the Administration could file any additional evidentiary médmnaMay 1, 2019,
that Bryant could file any response in opposition and supporting materialsyp2® 2019, and

that the Administration coulfile a reply by June 12, 2019d()



The Administration filed a notice on May 1, 2019, stating that it “has no further nhateria
in support and relies on the declaration and evidence” it had already submitted. (Doc. No. 23.)
Bryantrespondedn opposition on May 29, 2019. (Doc. No. 24.) In that filing, Bryant does not
addresghe Administration’s argument that this action was untimely fded insteal, offers
various medical recordgpanning from March 2018 through February 20I8) (

. Legal Standard

42 U.S.C. 8§ 405(gyoverns judicial review of any decision of tAdministrationto deny
an individual disability insurance benefit2 U.S.C. § 45(g). To obtainreview, a plaintiff must
file a civil action“within sixty days after the mailing to [her] of notice of [the final decisiornef t
Administration made after a hearing to which she was a party] or withinfgdhbkr time as the
Commissoner of Social Security may allowld.; see alsa20 C.F.R. § 404.982 (allowing the
Appeals Council to extend the deadline to file a civil action in federal court upotien showing
of good cause)lhis requirement is not jurisdictional; instead, it serves as a statute of limitations
the“dual purpose’of which is to “eliminat[e] stale claims and provid[e] ‘a mechanism by which
Congress [is] able to move cases to speedy resolution in a bureaucracy thsdguagillions of
claims annually.””Alexander v. Com’r of Soc. Se¢c.No. 1311696, 2015 WL 4429521, at *2
(E.D. Mich. July 20, 2015jquotingBowen v. City of New Yark76 U.S. 467, 481 (1986)).
“Courts have strictly construed the statute of limitations in Social Securigabppd. (collecting
cases)see also Cook v. Comnof Soc. Sec480 F.3d 432, 437 (6th Cir. 200{Holding that
Social Securityappeal filed one day past the 8§ 405(g) deadline was untimely).

Consistent with Rule 12(d), thedministration’s motiorto dismiss will be treateds one
for summary judgment und&ule 56 That rule provides that “[tlhe court shall grant summary
judgment if the movant shows that there is no genuine dispute as to any matergaidfdhe

movant is entitled to judgment as a matter of laketl. R. Civ. P. 56(a). In determining whether



the moving party has met its burden, a court must view the factual evidence aatl teasonable
inferences in the light most favorable to the nonmoving paagMatsushita Elec. Indus. Co. v.
Zenith Radio Corp475 U.S. 574, 587 (1986%tiles ex rel. D.S. v. Grainger Cty19 F.3d 834,
848 (6th Cir. 2016) However, to precludsummaryjudgment the nonmoving party must go
beyond the pleadings and present specific facts demonstrating the exitergsnuine issue for
trial. Shrevev. Franklin Cty, 743 F.3d 126, 132 (6th Cir. 2014) (citations omitted). “A mere
scintilla of evidence by the nonmoving party is insufficient to defeat summargnprig there
must be evidence on which the jury could reasonably find for the [nonmoving pa8ty{Clair
Marine Salvage, Inc. v. Bulgarelli796 F.3d 569, 574 n.2 (6th Cir. 2015) (alteration in
original) (quotingAndersonv. Liberty Lobby, Inc477 U.S.242, 252 (1984) If the evidence
offered by the nonmoving party is “merely colorable,” “not significantly preiedtior not enough
to lead a farminded jury to find for the nonmoving party, the motiondommaryudgment may
be grantedAnderson477 U.S. at 249-52.

1. Analysis

Bryant’'s complaint was untimely filed. The Appeals Council mailed Bryant tisenof

decision on September 27, 2017, informing her that sheikdays from the date she received
the notice to file an action in federal court. After Bryant requested an extetismoAppeals
Council granted her an additiontldirty days in a letter dated February 20, 2018. The letter
informed Bryant that she would Ipeesumed to have received the letter five days from February
20, 2018, at which point théirty-day clock would begin ticking. Bryant did not file this action
until May 30, 2018, well after the extension that the Appeals Council granted her had expired.
Bryant has not pointed to anything in the record that would create a genuine disjctas to
the timeliness of her complairther response does not address the Administration’s argument

and instead provides various medical recordée relevance of which is not cle@ryant’s



complaint is therefore timbarred SeeAli v. Comnr of Soc. Se¢cNo. 09CV-12850, 2010 WL
1711110, at *2 (E.D. Mich. Apr. 28, 201(fnding that plaintiffs Social Securityappeal was
untimely where it was filed after the extensioarged by the Appeals Council had expired).

Construing Bryant’s pro se filing liberally, her presentation of medicalrdscmay be
understood as an argument titlaess prevented her from timely filing this action or requesting a
further extensiorand that equitable tolling shoutdnder her action timelythe Supreme Court
has held thasuchtolling is “consistent with the overall congressional purpose’ of [the Social
Security Act] and ‘nowhere eschewed by Congre$306k 480 F.3cat437 (quotingBowen 476
U.S.at480. In determining whether it is appropriate to toll a statute of limitations, courts in the
Sixth Circuit consider:

(1) the petitionés lack of [actual] notice of the filing requirement; (2) the

petitionets lack of caistructive knowledge of the filing requirement; (3) diligence

in pursuing ones rights; (4) absence of prejudice to the respondent; and (5) the

petitionets reasonableness in remaining ignorant of the legal requirement for filing

his claim.

Id. (quotingDunlap v. United State250 F.3d 1001, 1008 (6th Cir. 2001)).

Under these factorsgaitabletolling is not warranted here. There is no indication that
Bryant lacked either actual or constructive notice of the relevant statute of linstdtiarther, the
record does not support the conclusion that Bryant was diligent in pursuing her mnghég,she
has a valid excuse for failing to timely file this action. Bryant has subnaitteeldical record from
December 6, 2018, showing that beginning March 5, 28h8,was suffering from mixed
hyperlipidemia and essential hypertension. (Doc. No. Bdtthat recorddoes not explain why
Bryantwas unable to fil¢his action prior to the onset of those diseaseshy shedid notreach
out to the Appeals Council to request a further extension. Although allowingtBoydile an

untimely complaint, cons&ted alone, would amount to “little prejudice,” “there are millions of



applicants for Social Security benefits each year, and . . . the lack of #lcigadeadline could
create havoc in the systenCbok 480 F.3d at 43Because the relevant factors ot weigh in
favor of equitable tolling, Bryant’s complaint must be dismissed as untimely.

V. Recommendation

For the foregoing reasons, the Magistrate Judge RECOMMENDS that the
Administration’s motion for summary judgme(@oc. No. 11pe GRANTED andhatthis action
be DISMISSED WITH PREJUDICE

Any party has fourteen days after being served with this report and recontimretaléile
specific written objections. Failure to file specific objections within fourtess df receipt of this
report and recomnmelation can constitute a waiver of appeal of the matters dediiechas v.
Arn, 474 U.S. 140, 155 (1985} owherd v. Million 380 F.3d 909, 912 (6th Cir. 2004). A party
who opposes any objections that are filed may file a response within fourteen téaysesig
served with the objections. Fed. R. Civ. P. 72(b)(2).

Entered this 18th day of June, 2019.

ZL'CA?CW NL«/@QA/\/\)
ALISTA(RXE. NEWBERN
United States Magistrate Judge
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