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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

LONIEL GREENE, JR.,

Plaintiff,
Case N03:18¢v-00509
V.
Judge Aleta A. Trauger

JPMORGAN CHASE BANK, NATIONAL| Magistrate Judg@listair E. Newbern
ASSOCIATION, et al.,

Defendants

To: The Honorabl&leta A. TraugerDistrict Judge

REPORT AND RECOMMENDATION

Pro se Plaintiff Loniel Greene, Jffiled this action in the Chancery Court for Davidson
County, Tennesseallegng that Defendants JPMorgan Chase Bank, N.A. (Chase) and 1 Public
Homes, LLC failed to providaim an opportunity to modify a loan he received to purchase an
investment property. (Doc. No-11) The case was removed to this Court (Doc. No.Sbon
thereafterGreenepassed way (Doc. No. 9n July 1, 2019Chase served a statemehGreeneés
death on his mother, Sherry Ann LoriBoc. No. 20.)More thanninetydays have passed since
service was achievexhdneither Long nor any other persbasfiled a motion to be substituted as
the plaintiff in this actioninstead, Londpasfiled a motion to “drop the case.” (Doc. No. 2&he
Magistrate Judge will recommend that this action be dismissed under Federadf Riilal

Procedure 25(a)(1) and that Long’s motion be found moot.
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Background

A. Rule 25

Federal Rule oCivil Procedire 25 setsthe proceduréor substitutiorof anew partywhen
an originalpartyto anactiondies Rule25(a)(1) provides:

If a party dies and the claim is not egiinshed, the court may order substitution of

a proper party. A motion for substitution may be made by any party or by the

decederis successor or representative. If the motion is not made within 90 days

after service of a statement noting the death, theraby or against the decedent

must be dismissed.

Fed. R. Civ. P. 25(a)(2).

Rule 25 thus establishes a tst@p procedurt that protects those who have an interest in
the litigation and the authority to act on behalf of the decedepebyitting substitution for the
deceased party without unduly burdening the surviving pattawson v. Cty. of Waynblo. 1t
11163, 2012 WL 5258216, at *2 (E.D. Mich. Oct. 23, 2012) (qudBngenberg v. Maricopa Cty.
Sheriff's Office No. 060397, 2008 WL 2001253, *1 (D. Ariz. May 7, 2008)). Fiestotice of
death must be made on the rectddSecond, the notice must be served on all parties in accordance
with Rule 5 and all noiparties in accordance with Ruleld.; Fed. R. Civ. P. 25(a)(3). If these
two steps have been satisfied and no successor or representative moves for @ubwsfioitn 90
days after service of a statement noting the dehéhaction by or against the decedanist be
dismissed.” Fed. R. Civ. P. 25(&)( Although the text of Rule 25 suggests that dismissal under
such circumstances is mandatory, “Rule 6(b) authorizes the district cexdrmse its discretion
to permit a motion for substitution beyond the time originally prescribed wheaitheefo file
the motion was the result of excusable negldGtyder v. Estate of Roger296 F. Supp. 3d 892,
901 (M.D. Tenn. 2017kee alsa/C Charles Alan Wright et aFederal Practice and Procedure

§ 1955(3d ed. Aug. 2019 update)¥fsmissal is not mandary, despite the use of the wondust’

in the amended rufg.



B. Procedural History

Chase removethis action to this Court on June 1, 20I#&causeGreenés complaint
alleged violations of the Real Estate Settlement Procedures Act, 12 U.S.C. § 2601 eidseq., a
therefore presented a federal question. (Doc. No. 1.JuDn30, 2018Chasefiled a noticeof
suggestion ofsreenés death attaching a news articleporting that Greene had passed away
(Doc. No. 9.) The certificate of service appended to the nstatedthat Chase setihe noticeby
certified and regular mail to Greésdast known address and by regular mail to twopamies—
the law firm of Shapiro and Ingle, LLP, and attorney Robert J. NotestireptiiwhomGreene
hadservedthe complaint. (Doc. Nos. 1, 1-1, 9.)

On September 10, 2018, Long moved to be substituted for Greene as the,@A#Bntifing
Greeneés death certificate to the motidioc. No. 12.)The certificateshowsthatLongis Greenés
mother and that Greene had no surviving spoudg.Ghase responded in opposition to Lang
motion, arguing thatyithout information about the status of any estate that had been opened for
Greene, the Court could not conclude that Lenthe proper party to pursue Greenelaims.
(Doc. No. 13.) The Court agreed and ordered Long to file a supplement to her motiarelmhire
26, 2018. (Doc. No. 14.) Long never responded to that order and, on Jadu2@4 9, Chase filed
a motion to dismiss for failure to prosecute under Federal Rule of Civil Procedbje (Bb(c.

No. 15.)

The Court denied Lorig motion for substitution because she had not filled
supplemerdl informationordered by the Court. (Doc. No. 16.) The Court also denied Ghase
motion to dismiss for failure to proseciteauseRule 41(h) applies only whei plaintiff fails to
prosecute his or her cagad nonpartyLong's inaction in response to the Coarnbrder could not
be the basis for dismissal under that rulg.) (nstead where, as here, an actibasstalledas a

result of the plaintifs death, Rul@5(a)(1)governsdismissal. The Court fourttiat even though



Long was clearly aware of this lawsuhgere was no indicatiothat Chasdadserved heor any
other potential successor to opresentative of Greendth the notice of death in accordance with
Rule 5 andtheninety-day period to move for substitutiaghereforehad not yet begun to rurid()
Accordingly, the Courbrdered Chase to file proof of service within thirty dajs.) ©On July 1,
2019,Chase filed an executedimmons for Longhowing that, earlier that day, Lohgd been
personally served with Greesecomplaint, the removal pleadings, a copy of the docket, the notice
of Greenés death, Long prior motion for substitution, and the Coarbecember 11, 2018 and
May 29, 2019 orders. (Doc. No. 2@n September 23, 2019, Long filed a “motion to drop the
case.” (Doc. No. 26.)

Analysis

Chase has filed proof of serviskBowingthat Long was served with a statemefiGreene’s
death on July 1, 2019. (Doc. No. 20.) More tharetydays have passed sirtbat dateand neither
Long nor any other potential successor to or representative of Greeffiethas motion for
substitution. Instead,ong has filed a motiostatingthat she does not wish pursue Greene’s
claims Therefore, this action should be dismissed under Rule 25(a)(1).

Recommendation

For the foregoing reasons, the Magistrate Judge RECOMMENDS that this aetion b

DISMISSED WITH PREJUDICEand that Long’s motiofDoc. No. 26) be FOUND MOOT.

! “Rule 25(a)(1) uses the phrasaust be dismissedbut does not specify whether the
dismissalmust’ bewith prejudice” Zanowick v. Baxter Healthcare Cor®50 F.3d 1090, 1094
(9th Cir. 2017) (emphasis in original). Given that Long has not expressed any im@u@asiing

the claims Greene raised in this action in another forum, dismissal with prejutheefgropriate
resulthere.Cf. id.at 109293, 1096 (holding that dismissal without prejudice was consistent with
Rule 25(a)(1) where deceased plaintiff's successors had missed the R)(&)2iadline in
federal court but were actively pursuing the same claims in state;searlsd~-reeman v. Troujt
Civil No. 3:100697, 2011 WL 1584647, at *1 (M.D. Tenn. Apr. 27, 20di$missing some of
plaintiff's claims with prejudice under Rule 25(a)(1)).



Any party has fourteen days after being served with this report and recontiorealéile
specific written objections. Failure to file specific objectiondimifourteen days of receipt of this
report and recommendation can constitute a waiver of appeal of the matters deumheds V.
Arn, 474 U.S. 140, 155 (1985Fowherd v. Million 380 F.3d 909, 912 (6th Cir. 2004). A party
who opposes any objections tlae filed may file a response within fourteen days after being
served with the objections. Fed. R. Civ. P. 72(b)(2).

Entered this 15th day @ctober 2019.

2Licrrodbon O
ALISTAIR E. NEWBERN
United States Magisate Judge
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