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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JOSH HENRICK, et al., )
)
Plaintiffs’Counter-Defendants, )
)
V. ) NO. 3:18-cv-00621
)
TRINITY MEALOR, et al., ) JUDGE CAMPBELL
) MAGISTRATE JUDGE FRENSLEY
Defendants/Counter -Plaintiffs, )
)
V. )
)
ERIN HENRICK, )
)
Third Party Defendant. )
MEMORANDUM
[. Introduction

Pending before the Court ddaintiffs’ Motion for Partial Summary Judgme(ioc. No.
120), Defendants’ Response (Doc. N@9), and Plaintiffs’ Reply (Doc. Nd.32). For the reasons
set forth hereinRlaintiffs’ Motion for Partial Summaryudgmen{Doc. No.120)is DENIED.

1. Factual and Procedural Background

The claims in this case arise out of the formation and operation of Tennesge& tjzpty,
LLC. (“THS”) (Doc. No. 88). Plaintiffs Josh Henrick and Jason Chambers contend theyreme o
of the business, and Defendants Trinity Mealor and Brandon Harris make the same claim
(Plaintiffs’ Responses to Defendants’ Statement of Additional Disputserhl Facts for Trial
(Doc. No. 137 { 1))Plaintiffs assert claims for conversion, brieaxf fiduciary duty, fraud and
misrepresentation, unjust enrichment, conspiracy, violations of the Tennessee Consumer

Protection Act, Tenn. Code Ann. 88-48-101,et seq.trademark infringement and violations of
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the Lanham Act, 15 U.S.C. 88 111et, seq. false or fraudulent trademark registrations, unfair
competition, breach of contract, breach of the covenant of good faith and fair dealing,umtd unj
enrichment. (Doc. No. 88).

Through the pending motion, Plaintiffs seeks summary judgment on thewscfar
conversion, breach of fiduciary duty, and breach of contract. To support their motion, Plaintiffs
have propounded40statements dfundisputed material factsalmost half of which are disputed
by Defendants. (Doc. Nd.30; Doc. No. 132, at 3)For their part,Defendants have propoue
15 “Additional Disputed Material Facts for Trial.” (Doc. No. 137). The basic positiorikeof
parties, however, are reflected in prior sworn testimony from Plaintiff HenndkDefendant
Mealorsummarized below

Plaintiff Henrick testifiedat his deposition that, in November 20h@, bought a farm to
grow hempafterlearningabout thedea from Plaintiff Chambers, who ran a hydroponics store and
held a hemggrowing license(Doc. No. 623, at[deposition pagesp-13. According to Mr.
Henrick,heshared his plans to purchase and operate the farnbefédndantMealor, a friend he
first met in college(ld., at 6, 14). Mr. Mealor came up to the farm from Georgia periodically to
assist in buildaig greenhouses and helping with the harvédt, §t 1416). In March 2018, Mr.
Henrick started A Smiling Child, LLC'ASC”) to own and run the farmld(, at 1311, 15-16).

The plans for the hemp product grown on the farm evolved rapidly, accordivg. to
Henrick, from plans to sell it as industrial hemp to plans to selidiesaldo retailers, and finally,
to selling itdirectly throughretail establishmentgld., at 17). Mr. Henrick discussed those plans
with various individuals, including/r. Mealor. (Id., at 1820). According to Mr. Henrick, “we
made the decision as a team to open a store. And | say ‘we’ because it wde tgegnore than

me to do it, meaning that | had a current landscape architecture practice. | wasl aneixas.
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stopped doing it. | started the farm that was an hour away from my house. | spent a whole year
getting that ready, and so | needed help .1d.; &t 2J).

Mr. Henrick said Mr. Mealor “did a lot of the groundwork” in attempting to secure a
physical spae for the retail store, but Mr. Henricitimately decided to sublease space fidm
Chamberdn Murfreesboro, Tennessegd., at 2829). According to Mr. HenrickMr. Mealor
spoke with law enforcement authorities in Rutherford County to confirm that opening a besnp st
there would be legal(ld., at 3Q. Although Plaintiffs argue in the pending motion that Mr.
Chambers cowned and operated the retail store, Mr. Henrick testified in his depositioxitha
Chambers is not a emwvner of the business, bwas instead awW9 employee.” Id., at 5657, 68-
69).1

Beginning the first of Jun2018 Mr. Mealor, Mr. Harris, and othespent approximately
two weeks working on the store “build out,” while Mr. Henrick was primarily workingsatanm
and on vacatiorn Colorado.(ld., at 3133, 35). The store opened on June 14,8@tith Mr.
Mealor on the premisefld., at 33,35-36. Mr. Henrick acknowledged he did not obtain the tax
identification number or the business license for THS, nor drédister the business as a limited
liability company with the state regulatory authoritig., at 6667).2 At the time, Mr. Henrick

was working 80 hours a week, and was “neglectful” and “detached” with regard ¢otfsis.

(1d.)

1 Mr. Henrick testified he subsequently formed Middle Tennessee Hemp Corapdrigat Mr. Chambers
is a caowner of that businesfld., at 75). Mr. Henrick and Mr. Chambers apparently have had their own
business disputes, which they have attemptedstwe through mediatiorld., at 5155).

2 TheAtrticles of Organization for TH$dicatesit has two members, but does mentify them.(Doc.
No. 14-1). Mr. Mealor’'s name is listed as the person who submitted the fdrm. (
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According to Mr. Henrick, he never contemplated that Mr. Mealor would beoavoer of
THS. (Id., at 7374). Instead, Mr. Henrick testified, Mr. Mealor would receive prsfiairing as
compensation for his workid., at 74. Mr. Henrick testified that he and Mr. Mealor initially spoke
about a 60/40 split:

| said, ‘Man, that would be great.’ If | can run the farm and we still make 60? They

make 40 and they run the falsic). But, you know, when we got to game time |

thought, because of consideration of the matter, how much debt that | have, you

know understanding what capital contributions are, that | decided that 40 percent

was too much to start and that it could graduate from there from 20, and that makes

more sense.
(Id., at 59.

Mr. Henrick recalled two specific occas®on which he and Mr. Mealor discussed how
Mr. Mealor was to be paidld., at 3941). One occurred at his farm in M&p18 (Id.). At that
time, Mr. Henrick “talked about a net profit share at 20 percent, maturing to 40 percesrepr m
depending on how successful it was. And that’s what | maintained for the sake of conversation.”
(Id., at 40. The second conversation occurred on June2@28 at about 2:30 a.mat Mr.
Henrick’s kitchen table, wheddr. Henrick discussed with Mr. Mealor and Mr. Harris “how the
business model would work(ld., at 4:42). The parties discussed a beginning split of net profit
of 80 % to ASQMr. Henrick)and 20% to THMr. Mealor). (Id., at 4243). The reason for that
split, according to Mr. Henrickwas becauséthere was no contributions made by Trinity [Mr.
Mealor]. | invited him to come. | could have paid him a salary, but he did not walatra $te
wanted a percentage. This worked out best for us because he wanted it and | wanteahthis as

incentive to perform.(Ild., at 43. Over time, Mr. Henrick testified, Mr. Mealor’'s share would

increase to give him more equity in the business, as Mr. Henrick’s debt was péid. ait. 44.



The particulars of an agreemeaverenever reduced to writinghowever, because Mr. Henrick’s
proposal “was not well received” by Mr. Meal@id., at 4546). Mr. Mealor “left my house at 4:30
in the morning to go to the store instead of going to bed, because | think he was(ldpsat 46.
A short time later, on June 24, 2018, Mr. Henrick “fired” Mr. Mealor via tedt, &t 4748).

Mr. Henrick testified that he and Mr. Mealor never agreed on terms:

Q. So from your perspective did you all ever reach an agreement on how
monieswere to be split?

A. | don’t think we ever did because, like | said, the morning of tfe 239,
Friday the 22 when we went over this, | felt like it wasn’t well received. |
think that— 1 don’t — | don’t think it was— and this is as far as we gat
memorializing anything. There was nothing ever constructed with an
attorney or an accountant-ethis was as much construction as we ever got.
(Id., at 6Q. Because the proposal “fell apart,” it was never reduced to writchgat74).
Mr. Mealor has a different view of the parties’ arrangement. Mr. Mealor &sbtifiat he
was the owner oTHS, and intended to operate it asretail store(Doc. No. 110, at 65, 68).
According toMr. Mealor, THS had a consignment agreemevith Mr. Henrick to sell the hemp
grown on Mr. Henrick’s farm(ld.) Although the parties discussed different percentagesg
their discussion on June 22, 2018, tld@y not reach an agreement as to howpteeeeds from
the sale of Mr. Henrick’s hermand other prodetswould be split. id., at 6566; 68-70; 87.
1. Analysis

A. The Standards Governing Motions for Summary Judgment

Summary judgment should be granted "if the movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to judgment as a matter ofddwR.FEiv. P.

3 Mr. Henrick testified thatte paper on whichewrote the numbers discussed on June2P28 was not

intended by hinto be a legally binding agreeme(it., at 71).
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56(a). The Supreme Court has construed Rule 56 to “mandate[] the entry of summary judgment,
after adequate time for discovery and upon motion, against a party who fails to niakéreys
sufficient to establish the existence of an element essential to thasmas$g, and on which that

party will bear the burden of prbat trial.” Celotex Corp. v. Catretd77 U.S. 317, 322, 106 S.

Ct. 2548, 91 L.Ed.2d 265 (1986).

In considering a motion for summary judgment, a court must draw all reasonable irderence
in favor of the nonmoving partysSee, e.g., Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp.,475 U.S. 574, 5888, 106 S. Ct. 1348, 89 L.Ed.2d 538 (19&H)reve v. Franklin County,
Ohio, 743 F.3d 126, 132 (6th Cir. 2014). The court does not, however, make credibility
determinations, weigh the evidence, or deteenrthe truth of the matteAnderson v. Liberty
Lobby, Inc.477 U.S. 242, 255, 106 S. Ct. 2505, 91 L.Ed.2d 202 (1986).

In order to defeat the motion, the nonmoving party must provide evidence, beyond the
pleadings, upon which a reasonable jury could return a verdict in its @elotex Corp.477 U.S.
at 324;Shreve,743 F.3d at 132.Ultimately, the court is to determine “whether the evidence
presents a sufficient disagreement to require submission to a jury or whethemhesgled that
one pary must prevail as a matter of lawAhderson477 U.S. at 251-52.

B. Breach of Fiduciary Duty

In order to recover for breach of fiduciary duty under Tennessee law, a plaingff m
establish: (1) a fiduciary relationship, (2) breach of the resulting fidudiaty, and (3) injury to
the plaintiff or benefit to the defendant as a result of the brebche Estate of Potte2017 WL

4546788, at * 2 (Tenn. Ct. App. Oct. 11, 2017). As to the first element, “Tennessee law recognizes

4 Plaintiffs seeks summary judgment as to liability only, suggest a hearing would be appropriate to
determine damages.
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two types of fiduciary elationships: relationships that are fiduciger se(e.g, attorney/client,
guardian/ward) and relationships that are ‘confidential’ due to one party’s ability toisexe
‘dominion and control’ over another partyrinerimages, Inc. v. Newmarg79 S.W.3d 29, 49
(Tenn. Ct. App. 2019Plaintiffs appear argue the parties’ relationship made them fiducpares
se

Plaintiffs argue at length that they are the true owners of ,T&if8l they employed
Defendants to help opeand operatd HS because Defendants had sales experieRlzntiffs
contend that, as emplagtemployeeghe parties were in a fiduciary relationsrapdDefendants
breachedheir fiduciary dutiedby funnelingTHS revenues into their own accounts.

Defendants argue thi@vere not employees of Plaintiffs, but were consignees of Plaintiffs’
hemp product, and as consigneBsfendantscreated THS to operate their retag@gmp store.
Defendants contend the parties never reached an agreement as to the price to drethpaid f
consigned hemp, and before Defendants could perform calculations in that Régiatdfs filed
this lawsuit and sought to bar them from the THS premises. Defendants deny they owed or
breached a fiduciary duty to Plaintiffs.

Plaintiffs argue resolutiof the dispute between the parties as to their legal relationship
and the ownership of THS$s simply a matter of the Court applying the law to the facts.” (Doc.
No. 132, at 2)In this case, however, the “facts” are clearly in dispute, hedeal conlcisions
urged by Plaintiffs requires the Court to accept their view of the disputed factexd&ople,
Plaintiffs contend “Defendants agreed, as a term of their employment, to open ané operat
Tennessee Hemp Supply in return for a future share of net profits.” (Doc. No. 121, abel9). T
testimony described above, howeweates a genuine issue of disputed fact as whether the parties

ever came t@any “agreement” about their relationshilaintiffs point out several reasons for
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guestioning the credibilitpf Defendants, bua court may not make credibility determinations or
weigh the evidence in order to grant summary judgniénis,Plaintiffs have not established they
are entitled to summary judgment on their “emplef@mnployeésbreach of fiduciary duty claim.

Plaintiffs alternatively argue that, even if the Court determibefendants and Plaintiffs
were ceaownergmembers of THS, rather than empls/employeesDefendants stilbwedthem
“a fiduciary duty of loyalty, a duty to refrain from competing with the LLC, and to account for any
property, profit and benefi} derived from the LLC.” (Doc. No. 121, at-26).As set forth above,
however,Mr. Henrick rejects the notion that Mr. Mealor was ever -@woer of THS, and Mr.
Mealor rejects the notion that Mr. Henrick was aogmer of THS. Thus, Plaintiffs seek to have
the Court base summary judgmentamassumption of facteejected by the sworn testimony of
both principal partiesPlaintiffs have not cited authority pernmig the Court to do so. Thus,
Plaintiffs have not established they are entitled to summary judgment on theiwfies’ breach
of fiduciary duty claim.

Finally, Plaintiffs argue that, even if Defendants owned HA8 were in a consignment
relationship vith Plaintiffs, they owed Plaintiffsa fiduciary duy as consignors/consiges
Plaintiffs cite three cases to support this theory, but none of dstablish thak consignment
relationship createfiduciary duties under Tennessee |&eeThe Judds v. Richard, 1997 WL
589070 (Tenn. Ct. App. Sept. 24, 1997) (discussing fiduciary duties owed by booking
agentpromotor toclient); SKS Communications, Inc. v. Globe Commuioaat Inc., 1994 WL
589576 (Tenn. Ct. App. Oct. 21, 199plding thatagent/employee owes fiduciatype duties
to principal/lemployer) Parker v. Wilcher,1994 WL 240331 (Tenn. Ct. App. June 3, 1994)
(affirming trial court’s conclusion that plaintiff was a good faith purchaear purchased from

consigneeno discussion of fiduciary duties owed bgnsigree to consigndr Thus, Plaintiffs
8



have not established they are entitled to summary judgment on their “consignmenit’ difreac
fiduciary duty claim.
C. Conversion

Tennessee courts define “conversion” as the appropriation of tangible propertytigésa par
own use in exclusion or defiance of the owner's righitkC Multifamily Capital Institutional Fund
XXVI Ltd. P'ship v. Bluff City Cmty. Dev. Corp87 S.W.3d 525, 553 (Tenn. Ct. App. 2012). In
order to plead a prima facie claim of conversion, a plaintiff must show: (1) the appoopoi
another's property to one's own use and benefit, (2) by the intentional exercise of dominion over
it, (3) in defiance of the true owner's rights.

Money is generally considered intangible property and not subject to a claim for
conversion.ld. “However, there is an exception where the money is specific and capable of
identification or where there is a determinate sum that the defendant was ertrugiply to a
certain purpose.id. Conversion may be established for these identifiable funds “where a party
shows ownership or the right to possess specific, identifiable moltey.For example, “tax
receipts or insurance premiums, where there is hgabion to keep the money intact or to deliver
it,” may be the subject of a conversion clalth.Also, “where the defendant is under an obligation
to deliver specific money to the plaintiff and fails or refuses to do so, or when wrongfesgioss
of it has been obtained by the defendant,” there is convetdion.

On the other hand, there is no conversion of money “unless there was an obligation on the
part of the defendant to deliver specific money to the plaintiff or unless the maseyrangfully
reeived by the defendantd. Conversion “does not lie to enforce a mere obligation to pay money
or for money had and received for payment of a dédbtTo establish conversion, a plaintiff must

show “a wrongful taking, an illegal assumption of ownersaimillegal use or misuse of another’s
9



property, or a wrongful detention or interference with another’s propeidy, at 554. A plaintiff
“must allege and prove facts showing a right to immediate possession of the propertyna the t
of conversion,” and the defendant’s actions with respect to the allegedly conpesfesity
“amount to a repudiation of the plaintiff’s title or an exercise of dominion over the préddr

In ordering preliminary injunctive relief in this case, the Court concludadPiantiffs
had shown a likelihood of success on the meritsheir conversion claim because Defendants
admittedthey had not paid Plaintiffs for their hemp products, and that “Defendants are dikely t
dissipate the proceeds from the sale of the product such that funds will no longep exist t
compensate Plaintiffs should Plaintiffs succeed in establishing their claims ‘afDaal. No. 65,
at 34). In reaching its decision, the Court explained that, even though the ownership of THS was
in dispute, injuctive relief calld be awarded without resolving that dispulé.) (

The standard for awarding summary judgment, howevdiffesentthan that required for
a preliminary injunction. In order to obtain summary judgment, Plaintiffs must gtere isno
genuine material factual disputgarding théacts surrounding the alleged conversion, including
the true relationship between the partaasd the intended division of proceeds. Plaintiffs have not
concededhe parties had a consignment relationshig athercontinue to insist Defendants were
their employees. Resolution of thamd otherfactual dispute must be made by a jurdyefore
judgment can be entered on the conversion claim. Thus, Plaintiffs have not lesthtisy are
entitled tosummary judgment on ¢hclaim

D. Breach of Contract

Under Tennessee law, a party may enforce an oral contract if the party dabtesn$lr)
the parties mutually assented to the terms of the contract, and (2) these tegufiaently

definite to beenforceableBurton v. Warren Farmers CGop., 129 S.W.3d 513, 521 (Tenn. Ct.
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App. 2002). The mutual assent “need not be manifested in writing,” and may be manifested “i
whole or in part, by the parties’ spoken words or by their actions or inactidnsThe mutual

assent “should not, however, be inferred from the unilateral acts of one party or by an ambiguous
course of dealing between the parties from which different inferences regénditerms of the
contract may be drawn.ld. Additionally, mutual assent “may not rest solely on the
uncommunicated intentions or states of mind of the contracting pattles.”

Plaintiffs argue that “if the Court finds that Defendants, in fact, own Tennessep He
Supply, then the facts of this case establish than&ract was entered into between Defendants
and Plaintiffs Henrick and Chambers.” (Doc. No. 121, at 30). According to Figitité terms of
the contract required thparties to split the net profig&)/2Q with 80%going toPlaintiffs and 20%
going to Defendants.

As discussed above, however, theregareuine issues of material fact prechgdlsummary
judgment on this claim, particularly as to the question of whether the partiedlynassanted to
definite termsindeed, even Plaintiff Henrick tesétl that the partiesever reached an agreement
on how the revenue was to be split. As explained above, Plaintiffs present lengthy arguments
supporting their view of the facts, but those arguments are more appropriately doexfedyt
Thus, Plaintiffs have not established they are entitled to summary judgment on their breach of

contract claim.
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V. Conclusion
For the reasons set forth aboaintiffs’ Motion for Partial Summary Judgmefidoc.
No. 120) is denied.

It is SOORDERED.

W = O LY

WILLIAM L. CAMPBELL, JR”
UNITED STATES DISTRICT JUDGE
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