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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

APRIL TENILLE NORRIS ,
Plaintiff ,

V. NO. 3:18-cv-00750

MURFREESBORO LEASED HOUSING

ASSOCIATES |, LP d/b/a CHARIOT
POINTE APARTMENTS, et al.,

JUDGE CAMPBELL

N N N N N N N N N N N

Defendans.

MEMORANDUM AND ORDER

Plaintiff April Tenille Norris, a pro se Tennessee resident, filed titisrain August 2018
She has been granted pauper staths.Amended Complaint (Doc. No. 10) is before the Court to
determine whether, following the dismissal of two Defendants as pateBdc. Nos. 24, 36),
any claims remainnder thescreeningstandardor cases filed in forma pauperfnd as explained
below, two claims remain against the Murfreesboro Housing Authorita reasonable
accommodation claim under Title Il of the Americans with Disabilities Act, andegoducess
claim regarding Plaintiff's termination from ti&helter Plus Care Program

. BACKGROUND

A. Factual Allegationsand State Court Proceedings

Plaintiff and her minorchild lived at Chariot Pointe Apartments in Murfreesboro,
Tennesseg(Doc. No. 1 at 42; Doc. No. 10 at 1). Chariot Pointe waswned by Murfreesboro
Leased Housing Associated I, (MMLHA") (Doc. No. 16 at 2) and managed by Dominium

Management Services (Doc. No. 1 a215; Doc. No. 10 at 1, 3Rlaintiff has d&mental health
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diagnosis,* and participated m the U.S. Departmerdf Housing and Urban Development’s
(“HUD”) Shelter Plus Care Program, which provides rental assistance to “people witimia ch
history of homelessness and severe disabilities.” (Doc. No. 183t Phe Rogram requires
housing providers to considerakng reasonable accommodations before evicting a terdnt. (

The Murfreesboro Housing Authority (“MHA”) is responsible for monitoring compliance
with the Shelter Plus Carférogram in Rutherford Countyld. at 3). MHA must ensurghat
program participants have access to “supportive services and optional mental drealts.s
(Id.). In this caseMHA requiral Plaintiff to receive ongoing services fower disability, to be
verified at least quarterly bdyerservice provider. (Doc. No. 10 at 8; Doc. No-11at 49). Plaintiff
alleges that she received treatméndughthe Mental Health Cooperative (“MHC”) (Doc. No. 10
at 1-2; Doc. No. 161 at 53), andhenthrough Volunteer Behavioral Health System (“VBHS”)
(Doc. No. 10 at 10; Doc. No. 10-1 at 82).

In October 2016, Plaintiftarted asking MHA and MHC for assistamelcating taa new
residence because construction project at Chariot Poimtas negatively affecting her mental
health (Doc. No. 10 aB, 8-9; Doc. No. 161 at 53). In November 2016, Plaintiff submitted a
“Notice to Vacate” her apartment on her lease expiration ddtelwiiaryl, 2017 (Doc. No. 10
at 3;Doc. No. 101 at 13) The reason given on thetice was that “the disorganization with
construction and management ha[d] caused [her] mental distiess A (handwritternoteon the
noticestates that itvas “canceled” on January 7, 2017. (Doc. No114-13).

On Februang, 2017, Plaintiff received ‘dotice of Lease Infraction” from Amber Prater,

a Community Manger for Dominium Management Servi@@sc. No. 10 at 3; Doc. No. 1D at

1 Plaintiff does not explain this diagnosisjt a March 2017 email incorporated into the Amended
Complaint éeeDoc. No. 10 at 63tates that, in 201®Jaintiff was diagnosed with bipolar disorder, anxiety,
obsessive compulsive disorder, attention deficit disorder, and seveessiepfDoc. No. 10-1 at 45).
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1). Thenotice sated that Plaintiffs lease would not be renewed becausevatiated her lease by
acting in a loud, obnoxiousr threatening manner at the Chariot Pointe office. (Doc. N4. 410
1). Plaintiff characterizes the asserted lease infraction as “disability relateddyéh@oc. No.
10 at 1) She also alleges that this incident was relatedtemmonth delay inepairing Plaintiff's
dishwasher and hazardous conditions left by a maintenance techridtian 2.

On February 15, 2017, Plaintiff received a message from Sarah Jane Milbram,j@ium
Regional Manager, stating thtaintiff was not “100% finishedvith the recertification.” (Doc.
No. 101 at 2).Milliren also stated thain Tennessed)ominium could “give a 3 day notidef
tenancy termination] due to the incident that happened last week,” but that H@tgiven
Plaintiff until February 28.1¢.). Milliren stated that she could not “extend past that seeing as it is
the most generous time frame allowabl&!’)( Plaintiff alleges thaMilliren’s statement regarding
her recertificatiorbeingincompletewas “false.”(Doc. No. 10 at 2).

In March 2017,Plaintiff filed a “Fair Housing Complaintivith the Disability Rights
Section of the U.S. Department of Justice, and that section referrédliCto(Doc. No. 10 at 12;
Doc. No. 101 at 4244). The complaint stated that Deborah Fox, an MHA employee
discriminated against Plaintiffy derying herhousirg in Rutherford County “[a]s previously
homeless person with a mental disabilityd. @t 42-43). Plaintiff again stated that the asserted
lease infraction at Chariot Pointe was “calibg [her] mental illness (Id. at 43).According to
the HUDcomplaint after receiving the notice of n@anewal from PrateRlaintiff requested help
finding alternative housing from tlagartment managdvilHA, andMHC. (Doc. No. 10 at 3; Doc.
No. 101 at 43).However, mne of these partieattempted toprovide Plaintiff a reasonable
accommodatiorfDoc. No. 10 at 34), and Plaintiff received only “the list of properties that they

give all tenants(Doc. No. 101 at 43. The HUD complaint also stated ttadterPlaintiff contacted
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“local government officials,” MHA and apartment managers “attemptecsbtalfect] unannounced
inspections and after hours preveout inspections and her mental health provider requested
she take a drug tegtd.).

On April 14, 2017, Plaintiff and Chariot Pointe executedGuarantee of Payment
Agreement’that specifiedPlaintiff would payhertotal balance owedncluding $18 in late fees
and a $25 fee for insufficient fundsn or before May 3(Doc. No. 161 at 35. Plaintiff alleges
that she attempted to pay this balance, along with her May rent, on May 5, but ChariosPointe’
attorney “refused taccept the payment.” (Doc. No. 10 at 4).

On May 9, 2017, Chariot Pointe filed a Detainer Warrant aggiasttiff in the Rutherford
County General Sessions Court, seeking possession of Plaintiff's apartment. (Doc. N@; 10 at
Doc. No. 101 at 38).Plaintiff filed a pro se “Sworn Denial,” stating that the case should be
dismissed for three reasons: (1) Chariot Pointe’s attorney did not respond tofRBlaittéinpt to
pay on May 5; (2) it was against Section 8 housing guidelines to evict a tenant for |atedees
returned check fee; and (3) tkeeiction was in retaliation for Plaintiff's complaints about the
construction project. (Doc. No. 10 at 6; Doc. No.118&t 40).On May 30, the state court dismissed
this caseon Plaintiff's motion (Doc. No. 101 at38). Plaintiff alleges that the dismissal wias
failure to “follow the HUD HAP contract eviction procedures” (Doc. No. 10 at 5).

Plaintiff continued to reside at Chariot Pointe but refused to sign another [R2aseNO.

10-1 at47). She alleges thafIHA was aware of Chariot Pointe’s attempt to ehiet but“failed
to address the violation” that led to dismissal of Chariot Pointe’s (@ee. No. 10 at55; Doc.
No. 101 at 41) Plaintiff also alleges thaflHA “continued making rental assistance payments but

refused to assist [her] with finding alternate/replacement housing to remoaac&er minor

child from the hostile living environment.” (Doc. No. 10 at 5).
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Plaintiff alleges that,n early July 2017, someone stole a laptop compiuten her
apartment when she was out of todue to “the retaliatory failure to make repairs to the [front]
door lock” (Doc. No. 10 at 7; Doc. No. 1Dat 473. On July 10, Plaintiff filed a civil action against
Chariot Pointe in the Rutherford County General Sesstmurt, seeking “statutory damages for
each Fair Housing violation and HUD HAP contrailation[,] $250 loss of property due to
negligence, [and] retaliation.” (Doc. No.-I6at 2).On August 18, the state courttered a default
judgment against Chariot Pointe for $24,999.99 after it failed to respond to Plaintfatahs.
(Doc. No. 10 at 7; Doc. No. 1B4at 3.

Also in August 2017, Plaintiff received an ensaild lettefrom MHA employee Deborah
Fox. The emaikencouragedPlaintiff to continue paying rent. (Doc. No. 10 at 7; Doc. Nol114t
48). And the letter reminded Plaintiff thdte Shelter Plus Care Prograeguiredher to“receive
ongoing services for [her] disability,” to be verified at least quarterly by her sgmowider. (Doc.
No. 10 at 8; Doc. No. 1@ at 49).The letterstatedthat, if Plaintiff did not provide contact
information for her servicerpvider properlyreport the value of the services she was receiving,
shemayna be eligible tareceivecontinuedrental assistanceld().

On December 21, 2017, MHA issued Plaintiff a voucher to move with the Shelter Plus
Care Program. (Doc. Nd.O-1 at 71).0On January 2, 2018, MHA conducted a “Home Quality
Standard” inspection of Plaintiff's apartment. (Doc. No. 10 at 8; Doc. Na.&dt®1). MHA found
thatthe apartment did not meet the required standamdsvarned Chariot Pointe that it would
stop making Housing Assistance Payments effective March 1, 2018, unless the wtmatisfa
conditions were corrected. (Doc. No.-10at 58).Plaintiff received extensions of heroving

voucher through April 30, 2018. (Doc. No. 10 at 9-10; Doc. Ndl 2671-73).
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Meanwhile,Chariot Pointe appealed tktatedefault judgment to the Rutherford County
Circuit Court. (Doc. No. 1& at 2-3). On March 23, 2018, it filed a Counterclaim for Possession,
Rents, and Other ReliefDoc. No. 101 at 77).Plaintiff alleges that this Counterclaim included
“frivolous affidavits that gave [the] false/incorrect material fdotsnislead the court to believe
that [Plaintiff's] Shelter Plus Care voucher expired on February 28[.20d&king her responsible
for the full contract rent including the portion that was covered by the [MHBIot. No. 10 at
10). TheCircuit Court entered judgment in Chariot Pointe’s favor on MagriidawardedChariot
Pointe $3,342.90 and possession Pfaintiff's apartment for which a writ of restitution and
execution would be issued on Chariot Pointé&snand.(Doc. No. 101 at 88-89). Plaintiff
appealedid. at 91-94) butshedid not obtain a stay of the Circuit Court’s judgméritis appeal
was dismissed on January 16, 20Bke Tennessee State Courts Appellate Case Search
https://www?2.tncourts.gov/PublicCaseHistory/CaseDetails.aspx?id=7345&Pare, Order
entered Jan. 16, 2019 (last visit@dt. 20, 2020).

On April 23, 2018Plantiff completed a “Request for ReasonaBlecommodatioiiform
with MHA regarding hemovingvoucher that was set to expire on April 30. (Doc. No. 10 at 10;
Doc. No. 101 at 8-83. Plaintiff’'s form requested additional time to locate housing and an
increase in the allowance from two bedrooms to theeaccommodate Plaintiff's “Vocational
Rehabilitation Employment Goalg(Id.). Plaintiff authorized MHA to verify her request through
aVBHS emgoyee. (Doc. No. 10-1 at 82-83).

On August 7, 2018, the Rutherford County Circuit Court issued a Writ of Restitution for
Chariot Pointe to obtain possession of Plaintiff’'s apartment. (Doc. No. 1@ August 10, the
Rutherford CountySheriff's Office notifed Plaintiff that she must immediately vacatee

apartmenthrough a “Final Notice Eviction Order.Id; at 11).
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B. Proceedingsn this Court

On August 10, 2018-the same day she received Eneal NoticeEviction Order—Plaintiff
filed the Original Complaint in this Court. (Doc. No. 1). She s@&dMLHA ; (2) Chariot Pointe
Apartments; (3) Dominium Management ServicesM#A ; and (5)VBHS. (Id. at 1-2). Plaintiff
asserted claim®r herself andher minor daughtennderthe Rehabilitation Act, the Fair Housing
Act (“FHA”) , and the Tennessee Consumer Protection"AG&PA”). (Id. at 3, 5. Plaintiff also
sought a temporary restraining order (“TRQO”) to prevent eviction. (Doc. No. 3

The Court granted Plaintiff pauper status, denied the TRO motiordeameldthe claims
Plaintiff brought on behalf of her minor child. (Doc. No. 5; Doc. No. 6 at 5). The Coadetsed
the claims againsDominium MHA, and VBHSbecause the Original Complaint did not include
any factual allegations against theno€¢. No. 6 at 5). Liberally construing the Original
Complaint however, the Courllow Plaintiff's FHA discrimination claim against MLHA and
Chariot Pointe to proceed for further developmdadit.gt 6-7).

Soon thereatfter, Plaintiff filed an Amend€admplaint (Doc. No. 10)She sued the same
five parties plus(1) the City of Murfreesboro; (2)he Rutherford County Sheriff's Department;
and (3)MHC. (Id. at 1).Plaintiff re-asserted claims for herself and her minor dauglriderthe
Rehabilitation Actthe FHA and theTCPA. (Id.). She also broughtew clains under the Due
Process Clause of tlik@uteenth Amendment to the U.Soititution, the United States Housing
Act, theAmericans with Disabilities AqQt'‘ADA”) (id.), andseverafederal housing programl(
at 4) Plaintiff requests ten million dollarfid. at 12).

Defendants MLHA and Chariot Pointe filed a Motion to Dismiss. (Doc. Nos. 15Thé).
Magistrate Judge recommended that these two parties be dismissed based on tiecofioesi

judicata, oncluding that Plaintifé claims againsthese twdefendant®ither were or could have
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been litigated inthe prior statecourt proceedings. (Doc. No. 23). The Court adopted this
recommendation and dismissed MLHA and Chariot Pointe as parties. (Doc. Nos. ZFhe36).
Court will now review the remaining cliams in the Amended Complaint undire screening
standard for cases filed in forma pauperis.
II. LEGAL STANDARD

The Courimaydismissany complainfiled in forma pauperif it is frivolous or malicious,
fails to state a claipor seeks monetary reliafjainst alefendantvho is immune from such relief
28 U.S.C. 8§ 1915(e)(2)(B). In doing so, theurt applies the same standard as under Rule 12(b)(6)
of the Federal Rules of Civil Procedukll v. Lappin, 630 F.3d 468, 474 1(6th Cir. 2010). The
Court therefore accepts “all wgtleaded allegations in the complaint as true, [and] ‘consider|[s]
the factual allegations in [the] complaint to determine if they plausibly suggestitgeneent to
relief.” Williams v. Curtin 631 F.3d 380, 383 (6th Cir. 2011) (quotishcroft v. Igbal556 U.S.
662, 681 (2009)). An assumption of truth does not extend to allegations icgneistegal

conclusions or “naked assertion[s] devoid of ‘further factual enhanceméaibal, 556 U.S. at
678 (quotingBell Atl. Corp. v. Twombl|y550 U.S. 544, 557 (2007)). pro sepleading must be
liberally construed and “held to less stringent standards than formal pleaditigd dydawyers.”
Erickson v. Pardysb51 U.S. 89, 94 (2007) (citirigstelle v. Gamble429 U.S. 97, 106 (1976)).
. ANALYSIS
With the dismissal of MLHA and Chariot Pointdiete are six remaining Defendants:
Dominium Management ServiggdHA, MHC, VBHS, the City of Murfreesborcand Rutlerford
County Sheriff's Department. (Doc. No. 10 at 1; Doc. No. B®fore addressing Plaintiff's

specific claims against these Defendatite Courtreiterates thaa parentcan only bring suit on

behalf of a minor child through an attornégeeDoc. No. 6 at 5; Doc. No. 35 at8). Accordingly,
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Plaintiff, who is acting pro se, may not advance claims on behalf of her minor chilsuchll
claims have beetgeniedwithout prejudicdor the reasons previously stated by the CoS8ee(.).
A. Dominium Management Service

First, Plaintiff's claims against Dominium Management Services are barred by tineeoc
of res judicataAlthough res judicata is “an affirmative defense that should be raised by the
defending party” as a matter of “both &dl and Tennessee lawjutcherson v. Lauderdalengy.,
Tenn, 326 F.3d 747, 757 (6th Cir. 2003) (citations omitted)cburt may take the initiative to
assert the res judicata defense sua sponte in ‘special circumstaidtegtioting Arizona v.
California, 530 U.S. 392, 412 (2000)). This includes circumstances where a plaintiff has been put
“on notice of a potential res judicata defensd,’at 757, and “had the opportunity to identify
dissimilarities between the state and federal sudsgt 758. That is the case hereMisHA and
Chariot Pointe’s Motion to Dismiss squarely raised the defense and the [@eurbusly
considered Plaintiff’'s arguments on the iss@eDoc. No. 35 at 5-7).

As the Courthasexplained, “[when a defense of res judicata is based on a prior state
judgment, federal courts apply the law of the state in which the judgment was rén({2oed.
No. 35 at 5 (citig Holbrook v. Shelter Ins. Co0186 F. App’x 618, 620 (6th Cir. 2006)n
Tennesseé [tlhe doctrine of res judicata or claim preclusion bars a second suidretive same
parties or their privies on the same claim with respect to all issues whicloweoe)d have been,
litigated in the former suit.{ld. at 56 (quotingJackson v. Smi{t887 S.W.3d 486, 491 (Tenn.
2012)).

The only parties to thprior state court litigation were Plaintiff and Chariot Poinked
the record before the Court does egplicitly describethe relationship between Dominium and

Chariot Pointe. Nonetheless, it is clear that a Dominium employee sent PlaintiNdtiee" of
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Lease Infraction” for her Chariot Pointe apartment dated February 9, 2017, and subgequentl
communicated withPlaintiff regarding theattemptedtermination of her tenancy. Thus, for
practical purposes, it appears that the entity referred to as “Chariat Rpattments” in the state
court litigationwas defending conduettributable tadominium Management Services.

Moreover,the Court previously adopted the Magistrate Jusigecommendtionthat res
judicata bars Plaintiff's claims againsbt just Chariot Pointe, but alddLHA, based on the
conclusion that MLHA was in privity with Chariot Point@der Tennessee state law. (Doc. No.
23 at 7-8; Doc. No. 2Doc. No.36). In this context, “the concept of privity relates to the subject
matter of the litigatiofi and “connotes an identity of interest, that is, a mutual or successive
interest to the same rightBrooks v. Whirlpool Corp.499 F. App’x 450, 452 (6th Cir. 2012)
(quotingState ex re Cihlar v. Crawford 39 S.W.3d 172, 180 (Tenn. Ct. App. 2000)). Under this
same rationaleptthe extent that Chariot Pointe and Dominiare interchangeable partider
purposes of the state court actlmtause Plaintiff dealt with Dominium employeeshe dispute
over the Chariot Pointe apartment, the Court concludes that they were pgrivigsPlaintiff's
claims against Dominium will béeniedfor the same reasons as hkims against Chariot Pointe
and MLHA.
B. Murfreesboro Housing Authority

Plaintiff also brings this action againstHA, the entiy responsible for monitoring
compliance with the Shelter Plus CdPeogram. MHA provided Plaintiff housing assistance
payments througthe Frogram.

The precise nature of Plaintiff's asserted claims against MHA is not entiledy.
Liberally construing the Amended Complaint, however, the Court undersRiautiff to be

asserting that MHAviolated her rights undethe Shelter Plus Care Prograiuh. @t 4); Section 8
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of the Housing Act of 193¢'Section 87)(id.); Section 504 of the Rehabilitation Actl; the
FHA (id. at 1); the TTPA(id.); the ADA (d.); the antiretaliation provisions of the Rehabilitation
Act and the DA (id. at 12); and the Due Process Clause of the Fourteenth Amendithentl(.
The Court will address these claims in turn.

1. Shelter Plus Care and SectioRP&grams

Plaintiff asserts that MHAviolated her rights unddvoththe Shelter Plus Care Program
and Section 8 by failing to “assist or advocate for [her] at any point during the atténopts
Chariot Pointe to evict [her] without good caris@oc. No. 10 a3—4). But thes€'are distinct
programs, administered separately findubject to different regulatory requiremehtBrice v.
Rochester Hous. AutiNo. 04CV-6301P,2006 WL 282716pat *2 (W.D.N.Y. Sept. 29, 2006)
The Shelter Plus Care Program dsthorized by the McKimey Homeless Assistance Act
(“McKinney Act”), see24 C.F.R. § 582.1(a), while Section 8 is authorized by the United States
Housing Act.See42 U.S.C. § 1437 et sejere, the record reflects that Plaintiff wagaaticipant
in the Shelter Plus CaRrogram not Section 8.3eeDoc. No. 101 at 49 (August 2017 letter from
MHA to Plaintiff statingPlaintiff was “housed through a Shelfus Grant that provides housing
for homeless and disabled personsd); at 53-57, 73(January and March 2018 emailem
Plaintiff signedas an “Aggrieved Shelter Plus Care Program Participant”)). Because Pleatif
not a participant in Section BJaintiff’'s attempt to hold MHA liable for violating requirements of
Section 8 is misguided.

To decide whethePlaintiff stats a claim against MHAunderthe Shelter Plus Care
Programthe Court must determine whether individual beneficiaries of the Prdgraena private
right of action toassertclaims for violations of the Program’s requirementUnder42 U.S.C. 8

1983, a plaintiff may assert a claim for the deprivation of “rights, privileges, or iniesisecured

11
Case 3:18-cv-00750 Document 37 Filed 10/26/20 Page 11 of 24 PagelD #: 729



by the Constitutiorand laws” Johnson v. City of Detrqit446 F.3d 614, 627 (6th Cir. 2006)
(emphasis idohnson (quoting 42 U.S.C. § 1983)Federal statutes are clearlgws within the
meaning of § 1983.1d. (collecting cases However, ‘bnly unambiguously conferred rights, as
distinguished from mere benefits or interests, are enforceable under 3\W&&8ide Mothers v.
Olszewski454 F.3d 532, 5442 (6th Cir. 2006) (citingsonzaga Univ. v. D@é&36 U.S. 273, 282
(2002)).

To determine whether a federal statute confers a private cause otacterSection 1983,
the Court considers whether: (1) “Congress intended the provision to benefit the plétithe
protected right is sufficiently definite for courts to enfér@nd (3) ‘the statute imposes a binding
obligation on the states usingandatory, rather than precatory, tefni@arry v. Lyons834 F.3d
706, 716 (6th Cir. 2016) (citingdlessing v. Freestones20 U.S. 329, 3481 (1997)).In
considering these factors, the Court looks to “whether the pertinent statute coOmdgiss
creaing’ language that reveals congressional intent to create an individually enforgghble
Westside Mothergl54 F.3d 532 at 542 (quotitgpnzalez536 U.S. at 285).

Here,Plaintiff asserts that MHA violated the Shelter Plus Care Program by failimgjfgo
her or advocate for her during Chariot Pointe’s attempts to evict her. She seesssritially
contend thatbecauseMHA is responsible fomonitoringcompliance with the Prograrit,must
ensure that “supportive services and optional mental health services are providgardagram
participants.” (Doc. No. 10 at 3). Thus, the Court must evaluate whether the portiuassbévant
statutes pertaining w®upportive servicesreate a private cause of action.

The statutes that authoriZethe Shelter Plus Care Program are 42 U.S.C. §§ 11403

11407b of the McKinney ActSee?24 C.F.R. 8 582.1(arior to its repealSection 11403tated

2 The Shelter Plus Care Program has since “been consolidated with other Fexheeddssness
assistance grant programs into a single program called ‘Continuum of'@Gu®.'v. Lorilee I, LLCNO.
12
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that the Program’s purpose wag provide rental housing assistance, in connection with
supportive services funded from sources other than this part, to homeless personsbhilitredisa
(primarily persons who are seriously mentally ill, have chronic problems with alatragls, or
both, or have acquired immunodeficiency syndrome and related diseases) andlitbe désuch
persons.42 U.S.C. § 11403 (2010). Section 114GRahorized “[t{jhe[HUD] Secretary . . . to
provide rental hosing assistance’irf accordance with the provisions of” the federal code referring
to the Programid. § 11403a(a)As to supportive services, Section 11403b requafedcipient—
defined elsewhere asa“State, unit of general local government or public housing agency”
“approved for participation in the” Programd, § 11403g(2), (8)-to “supplement the assistance
provided under this part with an equal amount of funds for supportive services from sbleces
than this part.1d. 8 11403lga)(1). This section authorized the HUD Secretary to “recapture any

unexpended housing assistance” “[i]f the supportive services and funding for the supportive
services required by this section [were] not providédl.8 11403b(b).

The Couris unaware oany prior caseonsideringvhether theeparticularstatutes contain
the type of “rightscreating” language that establistagsenforceable righdf actionunder Section
1983. But the Sixth Circuit has held that similar language in another federal housing lavetdoes
create such a rightn Johnson v. City of Detrgithe plaintiff alleged that defendants violated
Section & requirements “by failing to provide decent, safe, and sanitary housing.” 446 F.3d at
625 (citing 42 U.S.C. 88 1437, 1437f). The Sixth Circuit found that the relstaintes either
“present[ed] broad policy statements regarding the federal government's gdalaf’ 626

(footnote omitted) (citing 42 U.S.C. 8§ 1437), or they had “an aggregated focus on the entity being

regulated” rather than “individual tenantdd. at 627 (citing 42 U.S.C. § 1437f)Although

15-cv-30203MGM, 2016 WL 7093435, at *1 n.2 (D. Mass. Nov. 14, 2016) (citing 42 U.S.C. 88 41381
11407b) report and recommendation adopi&f16 WL 7045701 (D. Mass. Dec. 2, 2016).
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residents of public housing undoubtedly ‘benefit[ted]’ from the statutory provisions at igsie
Court explained“statutory text that merely benefits putative plaintiffs is insufficient to camfer
new federal right under § 1983d. (citing Gonzaga536 U.S. at 283).

Here, as ifdlohnsonthe statuteauthorizingthe Shelter Plus Care Progreoctusdon the
government’s goals or the entitiegulatedrather than individual beneficiaries. In particule t
Program’s supportive service requirememésedirected at the HUD Secretary and “recipient[s],”
meaning “State[s], unit[s] ajenerallocd government or public housing agenc]ies].” 42 U.S.C.
88 11403a(a)11403b, 11403g(2)8) (2010). ‘Statutes that focus on the person regulated rather
than the individuals protected creat® implication of an intent to confer rights on a particular
class of persons. Alexander v. Sandova32 U.S. 275, 289 (2001) (quoti@glifornia v. Sierra
Club, 451 U.S. 287, 294 (1981)). The Court therefore concludes that Plaintiff does not have a
private right of action to enforce the supportive service requirements of the JHalkeCare
Program Accordingly,Plaintiff fails to state a claimgainst MHAon this basis.

2. Rehabilitation Act

Next, Plaintiff asserts that MHA's failure to “assist or advocate for’dwegmg Chariot
Pointe’s eviction attempitalsoviolated Section 504 of the Rehabilitation Act, 29 U.S.C. § 794.
(Doc. No. 10 at 34). This statute provides thdfn]o otherwise quafied individual with a
disability . . . shall, solely by reason of her or his disability, be excluded from the paidicijpat
or be denied the benefits of, or be subjected to discrimination under any program bty activi
receiving Federal financial assistanc29’U.S.C. § 79@).

Based orthis statutory text, a discrimination claim under Section 504 requires a plaintiff
to allege differential treatmentsolely by reason 06f[the] individual's disability” Lewis v.

Humboldt Acquisition Corp681 F.3d 312, 3186 (6th Cir. 2012)en banc)Plaintiff does not
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allege facts plausibly supporting the inference that MHA was motivated “solelasgrref” her
disability during Chariot Pointe’s eviction attempts or its decision to terenifiaintiff from the
Shelter Plus Care Progradccordingly, Plaintiff fails to state a discrimination claim under the
Rehabilitation Act.

3. Americans with Disabilities Act

Plaintiff also asserts that her eviction from Chariot Pointe Apartments and teomiinam
the Shelter Plus Care Program violdtéhe ADA. (Doc. No. 10 at 1)The Court considers
Plaintiff's ADA claim under Title I} which provides thatrfo qualified individual with a disability
shall, by reason of such disability, be excluded from participation in or be denied the benefits of
the services, programs, or activities of a public entity, or be subjected tonilistion by any
such entity.” 42 U.S.C. § 1213Zhe Sixth Circuit has held that “Yip types of claims are
cognizable under Te II: claims for intentional discrimination and claims for a reasonable
accommodatiori.Roell v. Hamilton Cnty., Ohio/Hamilton Cnty. Bd. of Comim&80 F.3d 471,
488 (6th Cir. 2017) (citind\bility Ctr. of Greater Toledo v. City of SandusBg85 F.3d 901, 907
(6th Cir. 2004)).

A. IntentionalDiscrimination

“To establish a prima facie case of intentional discrimination under Title Il of tihe AD
plaintiff must show that: (1) she has a disability; (2) she is otherwise qdabtinel (3) she was
being excluded from participation in, denied the benefits of, or subjected to dmatroniunder
the program because of her disabifiginderson v. City of Blue Asi98 F.3d 338, 357 (6th Cir.
2015) (citation and footnote omitted).

Here even assumm that Plaintiff was disabled and otherwise qualified to participate in

the Shelter Plus Care Prograshe does not satisfy the causation requiremdit. establish
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causation, a plaintiff must provide allegations giving rise to the reasanédrence thatdnimus
against the protected group was a significant factor in the position taken[pg¢lcesionmakers
themselves or by those to whom the decisiakers were knowingly responsivéd. (quoting
Turner v. City of Englewood 95 F. App’x 346, 353 (6th Cir. 2006P)laintiff alleges that Chariot
Pointe—not MHA—attempted to evict her for “disability related behavior” (Doc. No. 1 at 5), and
that she then requested assistance from MHWSs, Plaintiffdoes not allege that MHA denied her
Progam benefits to which she was entitled because of her disability. Accordingly, Pl&iisi

to state an ADA discrimination claim against MHA.

B. Reasonablé&ccommodation

As to reasonable accommodasaonder Title 11, ‘public entities must. .*make reasonable
modifications in policies, practices, or procedures when the modificationscassagy to avoid
discrimination on the basis of disability, unless the public entity can demonsttteaking the
modificationswould fundamentally alter the nature of the service, program, or actiVityCities
Holdings LLC v. Tenn. Admin. Proc. DiV.26 F. App’x 298, 308 (6th Cir. 2018) (quoting 28
C.F.R. 8 35.130(b)(7)(i)). As this language reflects, “[a]n accommodatioot ieasonable if it
imposes a fundamental alteration in the nature of the prggeana “[t]he public entity bears the
burden of proving that the accommodation would fundamentally alter the progi@mes v. City
of Monroe, Mich,. 341 F.3d 474, 480 (6th Cir. 2003) (citations omittexperruled on other
grounds byewis 681 F.3d at 317.

Here, Plaintiff alleges that she requested reasonable accommodations fromatN&aat
three times: first, following Chariot Pointe’s initial eviction attempt ibigary 2017 (Doc. No.
10 at 34; Doc. No. 161 at 43); second, in December 2017, when MHA issued a voucher to move

with the Shelter Plus Care Program (Doc. No. 10 at 8; Doc. Nb.at®2, 71); and third, in April
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2018, through an MHA form titled “Request for Reasonable Accommodatertification of
Need” (Doc. No. 10 at 10; Doc. No.-10at81). On the first two occasions, Plaintiff requested
assistance locating an alternative residence, and on the third ocehsi@guested an extension

of time to locate housing and an increase in the size of the moving voucher.

At this stage in the proceedings, the Court cannot determine whether these requested

accommodations are related to benefits or services that MHA was actually telgpdms
providing Plaintiff as a participant in the Shelter Plus Care Proghamt.as a matter of law,
Plaintiff cannot state a claim agaiMdHA for failing to provide accommodatismecessary for
Plaintiff to receive benefit®HA was not responsibfer providing.See TrCities 726 F. App’X
at 315 (quotindAlexander v. Choatet69 U.S. 287, 303 (1985)) (“[M¢ scope of a benefit cannot
be so‘amorphous’as to sweep in protection against all possible outcdmdsonetheless,
liberally construing Plaintiff's allegations her favor the Court cannot conclude that Plaintiff
fails to state a claim on this bas&é this juncture. AccordinglyPlaintiff's reasonable
accommodation clairwill be allowed to proceed for further development.

4. Fair Housing Act

Plaintiff nextasserts a claim under tR&lA. (Doc. No. 10 at 1)Among other things hie
FHA prohibits discrimination against any person “because of a handicap” “in the tendiions
or privileges of sale or rental of a dwelling, or in the provision of services otitgih connection
with such dwelling.”42 US.C. § 3604(f)(2).The discrimination proscribed by this subsection
relates to three particular circumstances: @ljefusal to permit. . reasonable modifications of
existing premises occupied or to be occupiedf.such modifications may be necasgto afford
... full enjoyment of the premis&g(2) “a refusal to make reasonable accommodations in rules,

policies, practices, or services, when such accommodations may be necessargl ta adfpual
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opportunity to use and enjoy a dwellingr (3) “in connection with the design and construction
of” certain ‘multifamily dwellings for first occupancyId. 8 3604(f)(3).

Here, Plaintiff does not allege that MHA was responsible for renting or managing
Plaintiff's dwelling at Chariot Pointe. Thus, MHA was not in a position to discriminate against
Plaintiff in the manner contemplated by this subsection of the-FhWadifying her apartment,
allowing accommodabns for equal use and enjoyment bEer apartment, or designing and
constructing new unit@ccordingly, Plaintiff fails to state elaim against MHAunder the HA.

5. Tennessee Consumer Protection Act

Plaintiff alsoasserts a claim under the TCPA. (Doc. No. 10 at 1). As the Court previously
explained, “the only provision of the TCPA that might be implicated by Plaintiff's aitetwis
Tenn. Code Ann. 8§ 418-104(b)(25), which proscribes “[dfcriminating against andisabled
individud . . . in violation of the Tennessee Equal Consumer Credit Act of.19%éeDoc. No.

6 at 89). A plaintiff asserting a TCPA claim “mushtisfy the heightened pleading standard of
Federal Rule of Civil Procedure 9(bPPugh v.Bank of Am.No. 132020,2013 WL 3349649at

*9 (W.D. Tenn. July 2, 2013) (collecting caseshus a TCPA plaintiff “must state with
particularity the circumstances constituting fraud or mistake.” Fed. R. Civ. P. @{ie). Plaintiff
does not allegwith particularitythat MHA engaged in conduct prohibited by the Equal Consumer
Credit Act. Plaintiff, accordingly, fails to stateT& PA claim against MHA

6. Retaliation

Plaintiff assel that “agencies=—which the Court construes tneanMHA —retaliated
against her for filingacomplaint‘against discriminatory housing practices.” (Doc. No. 10 at 12)
The Court assumes Plaintiffrisferring to the “Fair Housing Complaint” she filed in Mag®17.

(SeeDoc. No. 101 at 42-44). Plaintiff does not specify the statute under which she is pursuing
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this retaliation claim, but an exhibit incorporated by reference into the Amended Gumpla
suggestghat the Fair Housing Complaindisel issues undethe ADA and Section 504 of the
Rehabilitation Act. (Doc. No. 10 at 4; Doc. No. 10-1 at 44).

“Both the ADA and Section 504 prohibit retaliation against any individual because of his
or her opposing practices made unlawful by the Acts or otherwise seeking to enforce rights unde
the Acts” A.C. ex rel. J.C. v. Shelby Cnty. Bd. of Edidd1 F.3d 687, 6988 (6th Cir. 2013)
(citations omitted). The Sixth Circuit generally considers retaliation claims uneis thatutes
togetherSee idat 697.To state a prima facie retaliatiaaim, Plaintiff must allege that: (1) she
engaged in activity protected under the ADA and Section 504; (2) MHA knew of this protected
activity; (3) MHA then took adverse action against Plaintiff; and (4) tivasea causaonnection
between the protected activity and the adverse adtio(citing Gribcheck v. Runyqr245 F.3d
547, 550 (6th Cir. 2001)).

Theburden of establishing a prima facie clavifrretaliation is “not onerousit. (quoting
Nguyen v. City ofleveland 229 F.3d 559, 563 (6th Cir. 2000)), but Plaintiff does not meet it here.
Even assuming that Plaintiff's March 2017 Fair Housing Complaint constpubégicted activity
Plaintiff simply fails to allege that MHA was awareibfBecausédPlaintiff has noestabliskedthe
requisite knowledge or causal connectioer,retaliation claimagainst MHAwill be denied

7.Due Process

Finally, Plaintiff asseg that MHA terminated her from the Shelter Plus Care Program
without due process. (Doc. No. 10 atDoc. No. 101 at 102. “Procedural due process imposes
constraints on governmental decisions which deprive individuals of ‘liberty’ or ‘pyopedrests
within the meaning of the Due Process Clause of the Fifth or Fourteenth AmendDanty’

Miami Univ, 882 F.3d 579, 599 (6th Cir. 2018) (quotiigthews v. Eldridge424 U.S. 319, 332
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(1976)).A participant in the Shelter Plus Care Programalkegitimate property interest inéh
continued receipt of benefitsnderthe due process clauseee Price 2006 WL 2827165, at6*
(collecting casesupportingthe proposition that a plaintiff's “interest in the Shelter Plus Care
rental subsidy . .plainly is a protectible property interest deserving of due process protgction
see also Nozzi v. Hous. Auth. of City of Los Angel886 F.3d 1178, 1191 (9th Cir. 2015)
(collecting casesupporting the propositiothat Section 8 participants have legitimate property
interests under the due process clauseleed, atatutegoverning the Shelter Plus Care Program
providedthat,when terminating an individual’s benefits under the Program, that individual “shall
[be] provide[d] a formal process that recognizes the rights of [Program partg]ipmdtie process

of law.” 42 U.S.C. § 11403f(b) (2010).

Because the termination of Sheltélus Carebenefits ‘implicates a constitutionally
protected interestthe question remains what process is duBoe, 882 F.3d at 599-60 (quoting
Morrisey v. Brewer408 U.S. 471, 481 (1972)). To answer that question, the Court considers three
factors:

(1) “the private interest that will be affected by the official action”;

(2) “the risk of an erroneous deprivation of such interest through the procedures

used, and the probable value, if any, of additional or substitute procedural

safeguards”; and

(3) “the Governmens interest, including the function involved and the fisoad

administrative burdens that the additional or substitute procedural requirement

would entail’
Id. at 600 (quotingVathews v. Eldridge424 U.S. 319, 335 (1976)).
Additionally, aregulation implementing the Shelter Plus Care Program provides that

“[r]ecipients™—again, meaning “State[s], unit[s] of general local government or public housing

agencfies] 42 U.S.C. 88 11403g(2)X8) (2010>—“must exercise judgment and examine all
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extenuating circumstances in determining when violations are serious enough to warrant
termination, so that a participastassistance is terminated only in the most severe tages.
C.F.R. 8§ 582.320(a):In terminating assistance to a participart, “recipient” must provide
process that includes, aminimum:

(1) Written notice to the participant containing a clear statement of the sfason
termination;

(2) A review of the decision, in which the participant is given the opportunity to
present written ooral objections before a person other than the person (or a
subordinate of that person) who made or approved the termination decision; and
(3) Prompt written notice of the final decision to the participant.
Id. § 582.320(b).
Here, Plaintiff alleges that she was terminated from the Shelter Plus @grarRr(Doc.
No. 10 at 1), and the Court is unable to determine from the face of the pleadings whether MHA
provided Plaintiff the minimum process due in these circumstaAcesrdngly, Plaintiff's due
process claim against MHA will not lokeniedat this juncture.
C. Mental Health Cooperative
Plaintiff alleges that she as#tMHC for help findng alternative housing in late 2016. (Doc.
No. 10 at 3; Doc. No. 1@ at53).She also alleges that MHC failed to provide “supportive services
to prevent [her] from being evicted” (Doc. No. 10 at 12), apparently including refusingguest
for anxiety medication in mi@017 {d. at 8; Doc. No. 1€l at 54).Plaintiff specificallyasserts
that MHCs alleged failure volated Section 811 of th€ranstonGonzalez National Affordable
Housing Act, 42 U.S.C. § 8013. (Doc. No. 10 at 4).
“[T]he Section 811 Program of Supportive Housing for Persons with Disabilities
providgs] Federal capital advances and project rental assistander housing projects serving

. . persons with disabilities24 C.F.R. § 891.10@). Under this program, Section 811 project
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owners must “ensure that the residents are provided with any necessary suppeites seat
address their individual neetldd. However, Plaintiff does not allege, and the exhibits to the
Amended Complaint do not refledhat she or Chariot Pointe Apartments participated in the
Section 811 Program. Instead, esplainedabove, the record reflects that Plaintiff was a
participant in the Shelter Plus Care Progmahile she lived at Chariot Point&ccordingly, as
with Section8, Plaintiff may notassert a claim against MH®©r violating Section 811.

Plaintiff also generally asserts that her eviction from Chariot Pointe, and her teominati
from the Shelter Plus Care Program, violated her due process rights and seuégal $fxic. No.
10 at 1).But Plaintiff's allegations do not reflect that MH&an organizaion responsible for
providing Plaintiff supportive mental health services while sheanzegticipantn theProgram—
was actually responsible for evicting Plaintiff or terminating Plaifitifin the ProgramAnd to
the extent that Plaintiff is attempting to assert a claim agliRi€t for failing to comply with the
supportive service requirements of the Progremeh a claim is not viable for the reasons stated
above.SupraSection Ill.B.1.For all of these reasenPlaintiff fails to state a claim against MHC.
D. Volunteer Behavioral Health System

In evaluating the Original Complaint, the CoddniedPlaintiff's claims against VBHS
because Plaintiff did not allege any facts against it. The Amended Complaint aidgle
allegation regarding VBHShat VBHS “completed” a Request for Reasonable Accommodation
on Plaintiff's behalf. (Doc. No. 10 at 10). Through this request, Plaintiff sought ‘ateltousing
and enhance voucher size to accommodate [her] vocational rehabilitation employmeit goals
(Id.). A review of the attached exhibit reflects that Plaintitbt VBHS, completed this request
form, andthat the formauthorized MHA to contact a VBHS employee to veRfgintiff's request.

(Doc. No. 10-1 at 82-83).
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It is unclear what claim Plaintiff may be asserting against VBHShis basis, and the
Court cannoteadily discernone. Thusthe additionof this single allegation regarding VBHS in
the Amended Complaint is insufficient to state a clé®ePerry v. United Parcel Serv90 F.
App’x 860, 861(6th Cir. 2004)(citing Codd v. Brown949 F.2d 879, 882 (6th Cir. 1991)YA(
failure to identify a right, privilege or immunity that was violated merits dismissal of tree cd
action for failure to state a claim upon which relief can be grdited.
E. The City of Murfreesboro and Rutherford County Sheriff's Department

In the Amended Complaint, Plaintiff explains that she added the City of Murfreesidr
the Rutherford County Sheriff's Department as Defendants because Rutherford Goggther
“irreparable damage” through its “fraudulent scheme to steal money frimerable tenants” and
“the Unitad State government.” (Doc. No. 10 at 12Zhis conclusory assertion of liability for the
City and the Sheriff's Department is insufficient to state a cl8iee. Fillinger v. Lerner Sampson
& Rothfuss624 F. App’x 338, 341 (6th Cir. 2015) (quoting Fed. R. Civ. P. 9(b)) (“[W]hen alleging
fraud, ‘a party must state with particularity the circumstances constitutiegraud’) ; see also
Perry, 90 F. App’x at 861 (citingcheid v. Fanny Farmer Candy Shops,,|I889 F.3d 434, 437
(6th Cir. 1988))(“A complaint must contain either direct or inferential allegations respecting all
the material elements to sustain a recovery under some viable legal”theésgordingly, the
City of Murfreesboro and the Rutherford County $fisiDepartment will be dismissed as parties.

V. CONCLUSION

For these reasons, the Court concludes that the Amended Complaint statektalole
claims against the Murfreesboro Housing Authority: a reasonable accommodatioructiem
Title Il of the Americans with Disabilities Act, and a due process claim regpRlaintiff's

termination from the Shelter Plus Care Program. It is unclear at this point wRé&theiff will
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ultimately prevail on these claims. Rather, at this stage, the Court concludesgbaiihelaims
survive screeningnder the standard for cases filed in forma paupEhis remaining claims and
Defendants arBISMISSED.

The Court’'s determination that thAmendedComplaint states a colorable claim for
purposes of this initial screening does not preclude the Court from dismissing anytciaiyn a
time for the reasons set forth in 28 U.S.C. § 1915(e)(2), nor does it preclude any Defendant from
filing a motion to dismiss any claim under Federal Rule of Civil Procedure 12.

This actionis REFERRED to the Magistrate Judge oversee service of process on the
Murfreesboro Housing Authoritgnter a scheduling order for the management of the diapese
or recommend disposition of any pretrial motiamsler 28 U.S.C. 88 636(b)(1)(A) and (Bhd
to conductfurther proceedigs, if necessary, under the Federal Rules of Civil Procedure and the
Local Rules of CourtSeeFed R. Civ P. 72;0cal Rulesr2.01, 72.02.

It is SOORDERED.

=

WILLIAM L. CAMPBELL, J
UNITED STATES DISTRICT JUDGE
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