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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

L.L.aminor student, by and through
hisparents, B.L. and R.L

and

Br.R. & Be.R., minor students, by and
through their parents, Chr. R. and Cha. R.,

and all personssimilarly situated,
Plaintiffs,

Case No. 3:18-cv-00754
Judge Aleta A. Trauger

V.

TENNESSEE DEPARTMENT OF
EDUCATION and TENNESSEE STATE
BOARD OF EDUCATION,

N N N N N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM

Pending before the court is a Motion to Dismiss filed by the Tennessee Department of
Education (“TDOE”) and Tennessee State BoarBdication (“State Bodr'). (Docket No. 10.)
L.L., by and through his parentsnd Br.R. and Be.R., by and throutjeir parents, have filed a
Response (Docket No. 22), and the defendantsfilagiea Reply (Docket No. 27). For the reasons

stated herein, the defendants’ motion will be granted in part and denied in part.
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|. BACKGROUND!?

A. Thel DEA and Mainstreaming in Tennessee

The Individuals with Disabilities dication Act (“IDEA”), 20 U.S.C. § 140t seg.
“offers federal funds to States in exchangeafaommitment: to furnish a ‘free appropriate public
education'—more concisely known as a FAPE—tehildren with certain physical or intellectual
disabilities.” Fry v. Napoleon Cmty. S¢h137 S. Ct. 743, 748 (2017¢giting 20 U.S.C. 88
1401(3)(A)(i), 1412(a)(1)(A)). Tennessee has partieigan the IDEA or itpredecessor program
for decadesSee, e.g., Clevenger v. Oak Ridge Sch.®8® F. Supp. 349, 349 (E.D. Tenn. 1983)
(applying Act’s predecessor in Tennessesy,d on other grounds744 F.2d 514 (6th Cir. 1984).
Br.R., Be.R., and L.L. are all children entitleds&rvices under the IDE/&pecifically, Br.R. and
Be.R., who are brothers, have disidies related to autism speoi disorder. (Doket No. 1 T 10.)
L.L. has disabilities related to developmental gelad Hirschsprung’s disease. He has substantial
limitations related to speaking, learning, and mototsskik well as difficultis related to digestion
and having bowel movement&d (] 7.)

“[T]he IDEA gives the ‘primary responsility . . . for choosing the educational method
most suitable to the child’s needs . . . to statklacal educational agencies in cooperation with
the parents or guardian of the childdng v. Dawson Springs Indep. Sch. D&®7 F. App’x 427,
433-34 (6th Cir. 2006) (quotirigd. of Educ. of Hendrick Hude Cent. Sch. Dist. v. Row|e458
U.S. 176, 207 (1982)). At the heart of this ablbrative process is the child’s individualized
education program, or “IEP.” “The IDEA estahes procedures by winicschool officials,
parents, and the student can dodieate to create an HE that takes into account the unique needs

of the child, the special educatierpertise of the educators, ath@ voice of the child’s parents

! Except where otherwise indicated, the facts set faré taken from the plaintiffs’ Complaint (Docket
No. 1) and are accepted as true fa purposes of the Motion to Dismiss.
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or guardians as advocates for the chiligst interests and educational neédisat 432 (citing 20
U.S.C. 88 1401(11), 1414(Brh. Comm. of Town of BurlingtdMass. v. Dep’t of Educ. of Mass.
471 U.S. 359, 368 (1985)).

“The IDEA also provides faadministrative procedures tesmve disputes when the people
involved in the creation adn IEP are not able to agree on its substande(titing 20 U.S.C. 8
1415(b));see20 U.S.C. § 1415(b)(6), (f)—(q), (k). “[AYy party,” including the child (typically by
and through his parent), is entitled to presena@ministrative complaint “with respect to any
matter relating to the identification, evaluatiar, educational placement of the child, or the
provision of a free appropriate public education to such child.” 20 U.S.C. § 1415(b)(6)(A). The
state is required to providan impartial administrative due qaess hearing related to that
complaint, which may be performed by eithee tbcal education agency (“LEA”) or the state
educational agency (“SEA?.If the hearing is perfornteby the LEA, however, the LEA’s
determination can be appealed to the SEA. ZRI. § 1415(f)(1), (g)). “Any party aggrieved
by the findings and decision madeder” the administrative comjtd process “shall have the
right to bring a civil actn with respect to the complaint presetite either state or federal court.
20 U.S.C. § 1415(i)(2)(A)see also S.E. v. Grant Cty. Bd. of Ed&el4 F.3d 633, 642-43 (6th
Cir. 2008).

One of the issues typically addressed in &idhow to provide the child special education
and related services in the least restrictive remvnent, or “LRE,” appropriate to his nee&ge
20 U.S.C. 8§ 1414(d)(1)(AXiIV)(cc), (V) (requiringdiscussion of LRE issues IEP). The IDEA
requires that, “[tjo the maximum extent appropriatdldren with disabilities . . . [be] educated

with children who are not disadd, and special classes, sepasateooling, or other removal of

2TDOE is Tennessee’s SEA, but the State Boardtaissome responsibilities for implementing policies
related to the state’s obligations under the IDEA. (Docket No. 1 1 12-13.)
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children with disabilities fronthe regular educational enviroent occur[] only when the nature

or severity of the disability of a child is suttat education in regular classes with the use of
supplementary aids and serviasnot be achievedtsdactorily.” 20 U.S.C. § 1412(a)(5). The
practice of placing a disabled child in a geheducation setting alonge non-disabled peers,
while supplementing that placement with spee@lication and relatedrsees, is known in the
special education field as ‘amstreaming” or “inclusion.’SeeL.H. v. Hamilton Cty. Dep'’t of
Educ, 900 F.3d 779, 794 (6th Cir. 2018). In some cases, a child will be capable of mainstreaming,
but only if the school furnishes an aide offfstaember to assist the child in the classro&wee,

e.g, K.S. v. Strongsville City Sch. Disho. 1:13 CV 91, 2014 WR442193, at *5 (N.D. Ohio

May 30, 2014).

For children in grades K through 12, mainstreaming can be accomplished by placing a
disabled child in a general education classroopeaisof the state’s syem of public school&ee
Tenn. Code Ann. § 49-6-201(gkquiring LEAS to estdish kindergarten programs)enn. Code
Ann. § 49-6-302(a), -402 (requiring LEA® establish elementary schools)T¢nn. Code Ann. 8
49-6-301(b) (incorporating middixhools into statutory schem&gnn. Code Ann. § 49-6-403(a)
(requiring LEAs to establish high schools). Untlee IDEA, however, the State of Tennessee’s
obligation to provide a FAPE extends to “all chilirgith disabilities resling in the State between
the ages of 3 and 21, inclusive.” 20 U.S.C. § 1412{k¢ many states, Tennessee does not provide
universal public education fgre-kindergarten-aged childrelnstead, Tennessee permits, but
does not require, local educatiagencies (“LEAS”) to operate p®ols for “at-risk” four-year-
olds. Tenn. Code Ann 88 49-6-103, -104. AlthougBAs may apply to the [TDOE] for funding”
for an authorized pre-kindergarten program, l.édode Ann. § 49-6-105(d)e state’s statutes

emphasize that “[iimplementation of thesegnams by LEAs shall beoluntary,” Tenn. Code



Ann. § 49-6-103(c). Accordingly, preschool-aged, IDEA-eligible child in Tennessee may find
himself in a school district @one where there is nmublic general education preschool in which
he can patrticipate in mainstreaming by beiracetl in a general education classroom alongside
same-aged disabled peers. Other options, howevay be available, such as placement in a
private preschool, the Heada#t program, community-based earor simply a public school
classroom with slightly older nonshibled children. (Docket No. 1  30.)

B. The Carroll County Special L earning Center

Tennessee law calls on the state’s countiesstablish school distts—that is, LEAs—
for the purpose of providing publieducation to the childrenithin the counties’ boundaries.
Tenn.Code Ann. § 49-2-101. The state’s laws, hewealso permit the creation of smaller
“special school districts” (“SS&) operating within a county bumdependently of the county’s
school system (insofar as the county school systemtinues to exist, rather than having been
replaced by a patchwork of SSDSgeTenn. Code Ann. 88 49-2-1062-1. West Carroll Special
School District and Hollow Rock-Bruceton Spect#d¢hool District areSSDs located within
Carroll County. For the 2016-17 and 2017-18 school yda<$SDs enteredtmcontracts with
the Carroll County Board of Education (“CCBEfursuant to which the CCBE would provide
special education services taabled students from within the SSDs’ respective jurisdictions. The
SSDs’ contracts with the CCBE were reviewaad approved by TDOE. In order to provide
services under the coatt, the CCBE createdszhool known as the ‘@roll County Special
Learning Center” (“CCSLC”). CCSLC was operataat of a building attached the CCBE’s own
administrative building and included two preeol classrooms, onerdergarten through fifth-
grade classroom, and one sixth- through twelfth-grade classroom. The plaintiffs believe that

CCSLC served between forty and seventy students. (Docket No. 1 1 23-27.)



The plaintiffs allege that the SSDs us€@€SLC as a “sending-ground” for disabled

students who required an aide or staff assistdnceg the day, in order to keep those students
out of general education classroomsaas‘administrative convenienceld( I 37.) Specifically,
the plaintiffs allege that the SSDs “conditiond®P teams to recommend that any student who
would require an in-class aide be sent to CCSiv@n if the child’s ggropriate LRE would have
been in a general education schola. {f 38.) L.L. and Br.R. were among the students allegedly
placed in CCSLC to avoid having a special etinoaaide in a generabecation classroom. L.L.
requires an aide to assism with bathroom breaksld, T 33.) Br.R. needs a full-time classroom
aide, known as an “ancillary aide” or “paraprofessionadl”’{ 36.) Br.R. and L.L. were placed in
CCSLC'’s K-5 classroom for th2016—17 school year, and Br. Rintinued in the classroom for
the 2017-18 year, while L.L. was permitted torattanother school in the West Carroll SSD. (
19 32, 34, 36.) Personnel at L.L.’s new school sotayheturn him to CCSLC, but he prevented
them from doing so by filing an IDEA due pess complaint and invoking the Act’s “stay put”
protectionsSee20 U.S.C. § 1415(j); 34 C.F.R. 8 300.5M8W. ex rel. J.W. v. Boone Cty. Bd. of
Educ, 763 F.3d 611, 617 (6th Cir. 2014).

Because the SSDs did not operate preschtiwse were no general education preschool
classrooms to keep special education aides oBlydhe same token, however, the lack of general
education preschool classroomeft the SSDs with no public school option for preschool-aged
children other than CCSLC. The plaintiffs argiinat the SSDs placed gschool students, by
default, in the wholly segregated envircembof CCSLC. For the 2016-17 school year, Be.R. was
placed in CCSLC'’s preschool class for threaryalds, known as “P3.” For the 2017-18 school

year, he was placed in its preschool classdar-fear-olds, known as “P4.” While Be.R. was in



CCSLC's preschool classes, CCSLC offered no dppdres for mainstreaimg to the preschool
students. Accordingly, he was educated solely around disabled peef§. Z8—31.)

C. Procedural History

L.L. filed a due process complaint agaitiet West Carroll SSihvolving his placement
in CCSLC. He did not name the TDOE or the &fabard in that complaint. L.L. and the West
Carroll SSD reached a resolution of any claimsight have had against the SSD. That resolution
expressly left open the possibility of L.L. guing claims against the TDOE and State Board.
Br.R. and Be.R. did not file administrative complaints against the Hollow Rock-Bruceton SSD.
(Id. 99 19-20.) Shortly after L.L."due process action, in Maf 2018, the State of Tennessee
“shut down” CCSLC permanently, a step that tremiffs attribute tahe scrutiny brought on by
L.L.’s complaint. (d. T 45.)

On August 11, 2018, LL., Br.R. and Be.R.,algh their respective parents, filed their
putative Class Action Complaint in this cqunaming the TDOE and the State Board as
Defendants and alleging that those agenciefirés to appropriately monitor the SSDs and
enforce the IDEA’'s LRE requirements contributéml the denial of sidents’ individually
determined LREs at CCSLC. (Docket No. 1.) Tlsegk to represent a class consisting of “the
parents of all children, and theihildren, who live [in] or argvards of Carroll County, Tennessee
and who . . . [a]ttended Preschool at CC3h@d/or] [a]ttended K-12&t CCSLC and required
supports and services of an aigaraprofessional, ancillary othem, similar staff-assistance for
mainstreaming/inclusion.”ld. I 48.) They plead claims urdthe IDEA, Section 504 of the
Rehabilitation Act (“Section 504”), 29 U.S.C. § 784d Title 1l of the Amerians with Disabilities
Act (“Title 1), 42 U.S.C. § 12101 et sedd( 11 57, 61, 64.) On October 22, 2018, the defendants

filed a Motion to Dismiss. (Docket No. 10.)



[I.LEGAL STANDARD

In deciding a motion to dismiss for failure gtate a claim under Rule 12(b)(6), the court
will “construe the complaint in the light most faabte to the plaintiff, accept its allegations as
true, and draw all reasonable infieces in favor of the plaintiff.Directv, Inc. v. Treesm87 F.3d
471, 476 (6th Cir. 2007)nge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 2002). The Federal
Rules of Civil Procedure require grthat the plaintiff provide “@hort and plain statement of the
claim that will give the defendant fair noticewliat the plaintiff's claim is and the grounds upon
which it rests."Conley v. Gibson355 U.S. 41, 47 (1957). The cburust determine only whether
“the claimant is entitled toffer evidence to support the claimsidpt whether the plaintiff can
ultimately prove the facts allegeSwierkiewicz v. Sorema N,A34 U.S. 506, 511 (2002) (quoting
Scheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’s allegations, however, “mustdr@ugh to raise a righ relief above the
speculative level.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). To establish the “facial
plausibility” required to “unlok the doors of discovery,” the ghtiff cannot rely on “legal
conclusions” or “[tlhreadbare ri¢als of the elements of a cause of action,” but, instead, the
plaintiff must plead “factual coant that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct allegefishcroft v. Igbal556 U.S. 662, 67879 (2009).
“[O]nly a complaint that states a plausiblaioh for relief survives a motion to dismissd. at
679; Twombly 550 U.S. at 556.

1. ANALYSIS

A. Causes of Action Against State Educational Agencies under the I DEA

The defendants argue that the court showdhidis the claims against them because the

IDEA does not create a causeacfion against SEAs for their faiks of monitoring and oversight.



The defendants do not argue—nor could thegugbly argue—that thetate agencies lack
obligations under the Act. Underetlexpress terms of the IDEA {]Jlie State educational agency
is responsible for ensuring that. the requirements of [the HA's state grant program] are met,”
and “all educational programs for children witmsabilities in the State, including all such
programs administered by any . . . local agencyre under the generalgervision of individuals
in the State who are responsible for educatiprajrams for children wittisabilities.” 20 U.S.C.
§ 1412(a)(11)(A)see alsaUllmo ex rel. Ullmo v. Gilmour Acad273 F.3d 671, 679 (6th Cir.
2001) (“Under the IDEA, the respsibility for ensuring that disabled students receive a free
appropriate public education lies with the statkicational agency (SBA). The state is not
merely a pass-through entity that can disburse funds to LEAs “and then wait[] for the phone to
ring.” Cordero by Bates v. Penn. Dep’t of EQUt95 F. Supp. 1352, 1362 (M.D. Pa. 1992). To the
contrary, an SEA has express implementatiomnitoring and oversight obligations. 20 U.S.C. §
1416. The defendants argue, nevertheless, that thiegrfail in their reponsibilities and those
failures lead to a child’s being denied a FA®'E_.RE, the child is limited to suing his LEA.
Numerous courts have rejected thegument, including, repeatedly, this oSee, e.g.,
Pachl v. Seagrem53 F.3d 1064, 1070 (8th Cir. 2006) (“[ORourt has suggested that ‘systemic
violation’ of the State’s responsibilities undeetibEA might give rise to state liability.”f5t.
Tammany Par. Sch. Bd. v. State of, 122 F.3d 776, 784 (5th Cit998) (“[B]oth the language
and the structure of IDEA suggdkat either or both [the SEAnd LEA] may be held liable for
the failure to provide a free appropriate publitieation, as the district court deems appropriate
after considering all relevant factors.” (citation omitte@dsby ex rel. Gadsby v. Grasmitk9
F.3d 940, 953 (4th Cir. 1997) (“[T]he SEA is ulately responsible for the provision of a free

appropriate public education to aliits students and may be helddie for the state’s failure to



assure compliance with IDEA.”B.P. v. Knox Cty. Bd. of Edu829 F. Supp. 3d 584, 594 (E.D.
Tenn. 2018) (“TDOE, as the statdueational authority, is respahke for ensuring that the
requirements of the IDEA are carried out. . . . Because there are material issues of fact whether
TDOE carried out its duties undtine IDEA, its motion for sumary judgment is denied.”)}.M.
v. Dickson Cty. Sch. DistNo. 3:17-cv-00405, Docket No. 31 at 10 (M.D. Tenn. Dec. 14, 2017)
(“Th[e]se systemic, state-level failures are relevasitonly to [the child’s] past deprivations but
whether he can expect, with any confidenceeteive a FAPE going forward. The defendants are
therefore appropriatearties to the case . . . .Norgan Hill Concerned Parents Ass’n v. California
Dep’t of Educ,. 258 F. Supp. 3d 1114, 1125 (E.D. Cal. 20hnting that the IDEA’s “choice of
words suggests Congress . . . apatéd private suits in respongestatewide, systemic failures
in the education of studées with disabilities”)Kalliope R. ex rel. Irene D. v. N.Y. State Dep't of
Educ, 827 F. Supp. 2d 130, 141 n.3 (E.D.N.Y. 2010) @rpthat the state edational agency “is
a proper defendant in this action, which challera¢state] policy that altedly interferes with
the IEP development process for digabstudents in a systemic manneFgtto v. Sergil81 F.
Supp. 2d 53, 72 (D. Conn. 2001) (“Thatsteducation agency is a peojparty to actions involving
claims of systemic violatns of the IDEA . . . .")Corey H. v. Bd. of &uc. of City of Chicag®95
F. Supp. 900, 913 (N.D. Ill. 1998) (“[Clourts hafmund that the statedacational agency is
responsible for a local school dist's systematic failure to ecoply with an IDEA mandate.”).
The court remains unpersuaded.

The defendants insist that theestion here is whether theBB. includes an implied cause
of action against them. (Docket No. 14 at 9.) Betdhuse of action against an educational agency
under the IDEA for denial of a FAR& an LRE is not implied; it isxpress. Pursuant to 20 U.S.C.

8§ 1415(1)(2)(A), “[a]ny party aggeved by the findings and decision made under” the IDEA’s
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complaint procedurésshall have the right to bring a civil action with respect to the complaint
presented . . ., which action may be broughtny &tate court of competent jurisdiction or in a
district court of the Unite&tates, without regard the amount in controversyid. Nothing in 20
U.S.C. § 1415(i)(2)(A) limits the cae of action created complaints againg EAs, and it would

be strange if it did, given the IDEAd™ear contemplation that both LEA®d SEAs will have
duties under the Act, with the SEA bearing thitimate responsibility for compliance. The
defendants have read an exceptign 20 U.S.C. § 1415(i)(2)(A) thaloes not existhen argued
that the court must find an implied cause dfacto get around that exception. There is no need
to do so. The court will simply read the statas written, with no limitation on which culpable
educational agency an aggrieved child can sue.

The plaintiffs have alleged that the TD@BEd the State Board were aware of CCSLC but
failed to take basic supervisosteps to prevent its mg used as a todbr warehousing certain
types of disabled students despite their LRE nedids;tly resulting in the deprivations that form
the basis of the plaintiffs’ claims. They alséegk that, once the defemda became aware of the
problems at CCSLC and shut the school down, thel no steps to ensure that any damage done
to the students who had been imperly placed there was ameliorated. At least at the complaint
stage, those allegations are sti#fint to support causes of actiomgainst an SEA. The court,
therefore, will not dismiss the claims on that ground.

B. Exhaustion
The defendants argue next that the plaintiffssesof action are barred because they either

failed to exhaust the administrative complaint-apgheal process or failed to exhaust it with

3 As the court discusseisifra, the Sixth Circuit has construed this provision as extending to cases where
the plaintiff did not go through the technicality of seeking and receiving an administrative determination
when doing so would have been futile or inadequate.
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regard to these defendants.e8ifically, Be.R. and Br.R. faitk to avail themselves of the
administrative process altogether, and, while L.t.fidé and resolve an administrative complaint,

he did not name the TDOE or &d@oard in that complaint. Thegihtiffs concede that Be.R. and

Br.R. did not exhaust the adminitive process and that L.L. dibt name the state agencies in

his administrative complaint. They argue, howettaat exhaustion should nbe required in this

case because the issues they have identified are systemic problems for which exhaustion would
have been futile.

It is well-settled that a plaintiff generalipust exhaust the administrative process before
bringing a cause of action undée IDEA. 20 U.S.C. § 1415(i)(2$ee also S.E544 F.3d at 642.
Claims brought under Title Il and Section 504 will dtsodismissed for failure to exhaust IDEA
procedures if the “gravamen” ofdlelaims is the denial of FAPEry, 137 S. Ct. at 755. The Sixth
Circuit has held that the rationdbehind the exhaustion requireménthat “[tlhe federal courts
are not the entities best equipped to craft an IERemedial substitutes. They are, instead, suited
to reviewing detailed administrae records, such as those thaiuld be furnished through due
process hearings . . . under the IDERdhg v. Dawson Springs Indep. Sch. Di$@7 F. App’x
427, 433-34 (6th Cir. 2006%ee also Fry v. Napoleon Cmty. Sci788 F.3d 622, 626 (6th Cir.
2015) (observing that the IDEA “calls for highly facteénsive analysis of a child’s disability and
her school’s ability to accommotaher” and that the administrative exhaustion procedures
“ensure that the child’s parentsdaeducators, as well &cal experts, arerfit in line to conduct
this analysis”)rev’d on other groundsl37 S. Ct. 743 (2017).

The courts, however, have recognized ttret IDEA does not require administrative
exhaustion “when it would be futile or inadequate to protect the plaintiff's rights1dho ex rel.

Kemp v. Smith Cty. Bd. of Edu21 F. App’x 293, 297 (6 Cir. 2001) (quotingovington v. Knox
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Cty. Sch. Sys205 F.3d 912, 917 (6th Cir. 2000); citi@gocker v. Tenn. Secondary Sch. Athletic
Ass'n 873 F.2d 933, 936 (6th Cir. 1989%ee also Honig v. Doet84 U.S. 305, 327 (1988)
(holding that a claim under thequtecessor statute to the IDEAutd proceed in federal court
without prior administrative exhaustion whexech exhaustion would have been futile)C. v.
Tenn. Dep't of Educ.745 F. App’x 605, 608 (6th Cir. 2018But [the exhaustion requirement]
is not absolute. There are narrow exceptionsh exhaustion requirement: when the use of
administrative procedures would be futile or inquiste to protect the plaintiff's rights and when
the plaintiff was not given full notice of his proegdl rights under the IDEA (citations omitted)).
One of the situations in which exhaustiomfen found to have been futile or inadequate
is when a plaintiff was denied a FAPE due to steayic problem that would need to be resolved
by policymakers, not merethrough the administrate complaint procesSee D.R. v. Mich. Dep’t
of Educ, No. 16-13694, 2017 WL 4348818, *& (E.D. Mich. Sept. 29, 2017) (“Courts have
applied the futile or inadequate exceptions to exhaustion when plaintiffs seek relief that is not
otherwise available through the administrative prodessallegations of structural or systemic
failure.” (citation and interal quotation marks omitted)Jackie S. v. Connelly42 F. Supp. 2d
503, 518 (S.D. Ohio 2006) (collecting cases). Some courts have gone a step further and recognized
systemic violations as presenting their own ddtiexception to the exhaustion requirement, in
addition to the general exception for cases whemgrastrative procedures would have been futile
or inadequateSee, e.gUrban by Urban v. Jefferson Cty. Sch. Dist. B89 F.3d 720, 725 (10th
Cir. 1996) (referring to the twas separate exceptions). &tent unpublished cases, however, the
Sixth Circuit has stressed that it has natogrized a separate extiep to the exhaustion
requirement hinging only on the systemiature of the plaintiff's allegation§ee F.C.745 F.

App’x at 609 (“[W]e doubt that plaintiff is exempt from the IBA’s exhaustion requirement just
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because he paints the allegations in his damipas broadly applying to all students¥y.R. v.
Ohio Health Dep’t 651 F. App’x 514, 521 (6th Cir. 2016) (“[Theaintiff's] claims of systemic
violations . . . are subject tine IDEA’s exhaustion requiremefit Whether or not systemic
violations present a separate exceptionthi® exhaustion requirement, however, the futility
exception would apply in any case where the systemic nature of the allegations, alone or in the
context of additional facts, rendered seeking adstriative relief futile or inadequate to protect
the plaintiff's rights.See D.R.2017 WL 4348818, at *3.

One challenge to discussing allegedly systggmiblems, however, isdhit is not always
clear where the line shislibe drawn betweensystemigroblem that justifies departing from the
usual procedural req@ments and a merebpmmonproblem that does not. The most workable
solution, in the view of the court, is to approdlel issue practically, with a focus on the purposes
of the exhaustion requirement and the qoestof actual futility orinadequacy of the
administrative process. The court should ask whethe plaintiffs, artful pleading aside, have
presented a broad, policy-level problem, for vahitwould be a waste of time to go through the
administrative process, or whether they havegmesl what is, at its o®, a context-dependent,
student-specific problem that isttex addressed by—and standseamingful chance of resolution
by—the experts on the ground, evethére may be other students suffering from similar alleged
deprivations. Be.R.’s allegations involving the ezgirical refusal to offer mainstreaming to
preschoolers target a broad policy with fundamenstlyctural roots, ariisg out of policymakers’
decisions rather than the mishandling of individual cases. Those allegations are, therefore, of the
type that this court and others have histdly considered beyond the efficacy of the

administrative process. The couhterefore, will not dismiss Be.R.claim for failure to exhaust.
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Br.R.’s and L.L.’s allegationsegarding K-12 students, hovesy present a more difficult
case. The plaintiffs offer a general descriptiof the policy or practice they challenge—the
warehousing, at CCSLC, of students who needetlass aides or other support personnel—but
they are markedly vague about how that pssceorked. They claim that “IEP Teams were
conditioned to use CCSLC.” (Docket No. 1 &.)3They posit that CCSLC “became a sending

ground,” “as a practice,” for childremho needed classroom aideschuse the attitude within the
SSDs was that CCSLC was “where such kids dd.”{{ 37.) They argue that the SSDs “did not
truly consider and offer studenssfull range of educational séres and supports in the least
restrictive environment.”lq. 1 38.) What the plaintiffs do nottaally allege, howesr, is that all
such students were placed in CCSLC as a categorical rhattieed, the plaintiffs’ own cases
refute any such contention, given that Lwas placed outside of BL.C for the 2017-18 school
year. What the plaintiffs do allege, thereforegrae to be more in the nature of a thumb on the
scales—the type of allegation that, absent sespecially incriminatory testimony or internal
documents, would be almost impossible to carswiithout a developed factual record for each
child and which could not be easily remedied va#ttegorical relief. Moreover, resorting to the
administrative complaint process plainly was not futile here, given that L.L., unlike Br.R., did avail
himself of the administrative process, and it veakH-or at least worked well enough that L.L. was
willing to release his claims against the SSleked, CCSLC was ultimately shuttered altogether

in the wake of L.L.’s drawing &ntion to its deficiencies—an outoe that the plaintiffs strongly

suggest was in direct respern® the administrative complaint. (Docket No. 22 at 3.)

“ In their briefing, the plaintiffs go a step further and argue that “students with disabilities needing an aide
were automatically sent to the CCSLC.” (Docket RP.at 16.) That allegation does not appear in the
Complaint.
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The distinction between systemic and non-systemic allegations is a meaningful one, but
the term, if deployed too freely, can confuse more than it illuminates. Public schools are a system.
The IDEA is a system. Every problem that arigader either is likely to have, in some sense,
systemic roots. The exception to the exhaustion regqugnt that the courts have recognized is not
intended to excuse every plaintiff whose allkgéolation is a symptom of a deeper problem.
Rather, what the courts have recognizedaisarrow exception for those cases where the
administrative process would have served onlyetay the underlying problem’s being addressed.
The facts on the ground demonstrate that that was not the case here; to the contrary, the
administrative process was respomsiv the plaintiffs’ concernghen raised. Indeed, this case
serves as a reminder that there can be real twoskspping the administti®e process in favor of
litigation in the courts—including real costs sbudents themselves. The plaintiffs, in their
Complaint, paint a disturbing pigt of the conditions at CCSLC.i¢t worth noting that, by their
own account, those conditions midig continuing today if L.Lhad not filed aradministrative
complaint and had, instead, merely waited for thets to solve the problem. Dozens of students
could have been stranded in CCSLC whiile slow pace of litigation moved forward.

The court, therefore, conales that Br.R. and L.L. wereequired to exhaust their
administrative options, barring Br.Rofn filing a claim in this couft.L.L.'s case, however, is
more complicated, because he did pursue admitivsnaeview with regard to his LEA—the only
entity against which, in these defendants’ viewhad any right to pursue a complaint in the first

place. Nevertheless, in one of the aforetiomed unpublished cases regarding exhaustion, the

® The fact that exhaustion was necessary for Br.R. dndd,.moreover, not negated by the fact that they
filed this case as a putative class action. Although itlbesthe case that, in an IDEA class action, it would

be futile to require exhaustion fdit annamed class members, that does not change the need for Br.R. and
L.L., as named plaintiffs, to exhaust the administrative process individSakkyMrs. M v. Bridgeport Bd.

of Educ, 96 F. Supp. 2d 124, 135 (D. Conn. 2000) (“Simply . . . styling a case as a putative class action
should not excuse compliance with the required exhaustion of administrative procedures under the IDEA.”).
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Sixth Circuit suggested that, wharplaintiff pursues an adminiative complaint against an LEA
but does not name any state agencies, then thasiomshould be treated as a failure to exhaust
with regard to those agenci€dee F.C.745 F. App’x at 608 (“[Theplaintiff] did not raise his
claims challenging the department[]—the only pamaining in this action— . . . in either
complaint before the ALJ. Accordingly, he nevehausted, or attempted to exhaust, his claims
against the Tennessee Departnm@riEducation.”). The court iskeptical that naming the TDOE
or State Board in L.L.’s administrative complaivould have accomplished much, given that those
defendants continue to argue that the IDEA isg®ono obligations on them that are enforceable
by students or parents. Nevertlsslethe court acknowledges that thost consistent application
of the exhaustion requirement is for an exceptitreeto apply or not apply in each case, without
the plaintiffs having to guess at which partiessirioe included at the administrative complaint
stage. Enforcing such a rule would, among otthémgs, ensure thatllgpotentially culpable
governments play a full role in resolving anymite from the beginning. Accordingly, L.L. has,
like Br.R., failed to exhaust the mdhistrative complaint process, as it relates to this case.

With regard to L.L.’s and Br.R.’s Title lind Section 504 claims, the plaintiffs make no
argument that those claims should be exefrmpn the exhaustion requirement because the
gravamen of the claims is something other ttenviolation of the IDEA’s core guarantee of a

FAPES SeeFry, 137 S. Ct. at 755. The court, thereford| dismiss all claims on behalf of those

® The court notes that the defendants have misstagetksh for this issue—relying, in fact, on the very
Sixth Circuit case law that was overruled whes 8upreme Court adopted the gravamen tdstyin(See
Docket No. 11 at 6 (statindpased on citations to pFay cases, that the exhaustion requirement “covers
not only claims brought under the IDEA, but also any claimscithat have been brought under the IDEA”
and that, “[w]hen a plaintiff alleges injuries that @bk redressed to any degree by the IDEA’s procedures
and remedies, exhaustion of those remedies is reqyredtions and internal quotation marks omitted)).)
See Fry 137 S.Ct. at 753 (discussing “how the SixtlcGit went wrong in addressing” the issue of
exhaustion for non-IDEA claims), 756 (noting that tk@me conduct might violate all three” of the IDEA,
Title 1, and Section 504, but the non-IDEA claimewd only require exhaustion if the gravamen was the
denial of a FAPE)see also Sophie G. ex rel. Kelly G. v. Wilson Cty.,Sd?2 F. App’x 73, 77 (6th Cir.
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plaintiffs without prejudice. Theourt will consider the remainirerguments only wh regard to
Be.R.’s preschool-based claims.
C. Mootness

The defendants argue next thia¢ plaintiffs’ claims are moot, because CCSLC has been
shut down. The plaintiffs respond that their claims are not nexause they do not merely seek
the closing of CCSLC, but rather additional prophylactic and ameliorative relief intended to ensure
that the students receive their LREs going fmdvand are able to overcome the educational
deficits caused by the SSDpast violations.

The federal courts have an ongoing obligatioder Article Il to limit their jurisdiction to
cases that may actually affeéle rights of the litigant€oal. for Gov’t Procurement v. Fed. Prison
Indus., Inc, 365 F.3d 435, 458 (6th Cir. 2004) (citiBgv. Williamson Cty. Cmty. Ass'n, Inc. v.
Slater, 243 F.3d 270, 276 (6th Cir. 2001)). When, theref the issue presented by a case is “no
longer live” or when “the parties lack a legaltpgnizable interest ithe outcome,” the case
becomes moot and falls outsittee boundaries dArticle 11l. Ford v. Wilder 469 F.3d 500, 504
(6th Cir. 2006) (quotindg?owell v. McCormack395 U.S. 486, 496 (1969)). “A federal court has
no authority to render a decision upon moot questions declare rules of law that cannot affect
the matter at issueCleveland Branch, Nat'l Ass’n for the Aahwcement of Colored People v. City
of Parma, Ohip263 F.3d 513, 530 (6th Cir. 2001) (citi@¢purch of Scientology v. United States
506 U.S. 9, 12 (1992)). Accordingly, “[i]f event&cur during [an IDEA] case . . . that make it
‘impossible for the court to grant any effectual relief whatever to a prevailing party,’ the [case]

must be dismissed as mooLL. ex rel. Taylor v. Tenn. Dep’'t of EAu@39 F. App’x 319, 323

2018) (notingFry’s rejection of the Sixth Circuit's testP.G. ex rel. R.G. v. Rutherford Cty. Bd. of Educ.
313 F. Supp. 3d 891, 898 (M.D. Tenn. 2018) (Crenshaw, C.J.) (sktiehell ex rel. Mitchell v. Cmty.
Mental Health of Cent. Mich243 F. Supp. 3d 822, 833 (E.D. Mich. 2017) (same).
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(6th Cir. 2018) (quotindrialka-Feldman v. Oakland Univ. Bd. of Tr639 F.3d 711, 713 (6th Cir.
2011)).

“The test for mootness is whether the relief sought would, if granted, make a difference to
the legal interests of the parties . . MEPherson v. Mich. High Sch. Athletic Assli9 F.3d 453,
458 (6th Cir. 1997) (quotinGrane v. Ind. High St Athletic Ass’n975 F.2d 1315, 1318 (7th Cir.
1992)). Because “general money dansage not availablunder the IDEA,Covington 205 F.3d
at 916 (citingCrocker v. Tennessee Secondary Sch. Athletic A380F.2d 382, 386-87 (6th Cir.
1992)), Be.R. cannot rely on such damages to afwatehis claims remain remediable. General
money damages, however, are not the only aveousuant to which an IDEA defendant might
bear an obligation to expend its resources to keitifpast violations of the Act. “An award of
compensatory education is ajuéable remedy that a court caragrt as it finds appropriateBd.
of Educ. of Fayette Cty., Ky. v. L,MI78 F.3d 307, 316 (6th Cir. 2007) (citing 20 U.S.C. 8§
1415(i)(2)(C)(iii); Park ex rel. Park v. Anaheim Union High Sch. D464 F.3d 1025, 1034 (9th
Cir. 2006)). For example, if a stuttds denied a FAPH a way that has hdered his progress in
certain subject areas, a court nmagler specific compensatory edtioaal services in an attempt
to catch him upSee, e.g.Somberg ex rel. Somberg v. Utica Cmty. Sed8 F.3d 162, 177 (6th
Cir. 2018) (affirming award of 1,200 hours of compensatory education in light of low scores in
subject-area tests by student denied a FAREBpds v. Northport Pub. S¢id87 F. App’x 968,
978 (6th Cir. 2012) (affirming award of 768 hours of compensatory instruction in reading, writing,
and mathematics).

The plaintiffs, including Be.R., have requsstcompensatory education in this case.
(Docket No. 1 at 18.) They also identify variousnfis of injunctive relief that, they argue, are

necessary to ensure that the SSDs offer necessangtreaming opportunities in the future, rather
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than sliding back into their old wa in the absence of oversighd.(at 18—19.) At tls stage in the
proceedings, the court cannot conclude that sestedies would be unnecessary. Be.R. did not
sue based on his right to be edted away from a pactilar building. He sed based on his right

to be educated in the LRE appropriate to hisdse One school’s closing does not establish that
the issues he has identified have been resalveatiat he has receivesl/erything necessary to
receive a FAPE in light of any damage that migdgnte been done by the SSDs’ alleged violations
and the defendants’ alleged failaréhat caused those violationsdecur and persist. The court,
accordingly, will not dismiss Be.R.’s claims as moot.

D. Failureto Allege that M ainstreaming was Appropriate for Be.R.

Finally, the defendants argue that Be.R.’smoashould be dismissed because the plaintiffs
have not specifically allegedahhis IEP actually entitled hite mainstreaming. The defendants
point out that the LRE requirement does not got@& mainstreaming fofl@hildren and a denial
of an appropriate LRE would only occur in tba&se of any child for whom CCSLC was not, in
fact, the LRE appropriate to hiseds. The plaintiffs respond thhe Complaint alleges violations
of the IDEA by the failure to pragte Be.R. an individualized determation with regard to whether
mainstreaming, or some other option on the spectiuisolation versusexlusion, other than the
total segregation offered BYCSLC, would be appropriate.

A statutory claim under the IDEA must beought by a “party aggrieved,” 20 U.S.C. §
1415(i)(2)(A), and that grievance stiarise out of a complaint “witlespect to any matter relating
to the identification, evaluation, or educationaq@ment of the child, or the provision of a free
appropriate public education to suchild,” 20 U.S.C. § 1415(b)(6)(A)See Traverse Bay Area
Intermediate Sch. Dist. Wlich. Dep’t of Edug.615 F.3d 622, 628 (6th Cir. 2010). The Supreme

Court has held that a court’s inquiry, in cmgsing a case brought und#ose provisions, “is
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twofold. First, has the State coligal with the procedures set fbrin the Act? And second, is the
individualized educational program developewtigh the Act’'s proceduresasonably calculated
to enable the child to receive educational benefi®"of Educ. of Hendrick Hudson Cent. Sch.
Dist., Westchester Cty. v. Rowld$8 U.S. 176, 206-07 (1982) (footaamitted). In other words,
“[a] complaint concerning an FEEmay allege both proceduraldagubstantive violations of the
IDEA.” Somberg.908 F.3d at 171 (citing 20 U.S.C. 8§ 1415(f)(3)(E)). The procedural challenges
permitted include those “concern[ing] ‘the preparation of an IH&. (quotingHendrick Hudson
458 U.S. at 206). Although not evargocedural violation entitlesahild to relief under the IDEA,

a procedural violation will be treatexs equivalent to a daal of a FAPE if it “impeded the child's
right to a free appropriate public education,igtgficantly impeded the parents’ opportunity to
participate in the decisionmalg process regarding the provisioha free appropriate public
education,” or “caused a deprivation of ediaaal benefits.” 20 U.S.C. § 1415(f)(3)(E)(ii).

The defendants’ argument, in essence, isttieplaintiffs, includingBe.R., have failed to
raise an issue under the second part of tloéotel inquiry—involving substantive challenges—
because they have not ruled out the possibility that a thorough reviesvméihtiffs’ needs might
reveal that CCSLC was, in fact, each respectilaintiff's appropriate LRE. The defendants do
not allege, at least at this stage, that the S8Er actually performed such a thorough review or
made such a determination; rather, their argurgethat Be.R. does not have a claim under the
IDEA because it might turn out that the envir@mnto which he was sorted by default had been
his appropriate LRE all along. Even if that is gibke, however, that possibility has no bearing on
Be.R.’s procedural claims under the first parthaf two-fold inquiry, invéving procedural errors.
What the Complaint alleges is not merely a fa&lto mainstream, but a failure even to consider

an opportunity for mainstreaming or inclosi (Docket No. 28 11 28-31.) The LRE requirement
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states that, “[tjo the maximum extent appropriatddotn with disabilities . . [shall be] educated
with children who are not disabled.” 20 U.S&1412(a)(5). Simply assuming, as a categorical
matter, that every child of a certain age shalWbelly segregated from non-disabled children is
a failure to make an individuakd LRE determination and, therefpa challengeable procedural
violation under the IDEASee Deal v. Hamilton Cty. Bd. of Edu892 F.3d 840, 859 (6th Cir.
2004) (recognizing IDEA claim based on “predetemtion” of a particular course of action);
Barney v. Akron Bd. of EdydNo. 5:16CVv0112, 2017 WL 4226875,*40 (N.D. Ohio Sept. 22,
2017) (“Predetermination is a violation of the IDEA Regardless of what Be.R.’s appropriate
level of exposure to non-disabled children angtaeral education settimgay be, he was entitled
to at least consideration of tpessibility that he was entitled more than CCSLC offered. That
lack of individualized consideration, among atli@ngs, would have significantly impeded his
parents’ right to participate in formulating tli&P and may have impeded his own right to a FAPE.
Be.R. has, therefore, stated a claim under the IDEA.

V. CONCLUSION

For the foregoing reasons, the Motion to Dismiss filed by TDOE and the State Board

(Docket No. 10) will be granted in part and d=hin part, and Br.R. and L.L.’s claims will be

g Fomg—

ALETAA. TRAUG ER
UnitedStatedDistrict Judge

dismissed without prejudice.

An appropriate order will enter.
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