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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CARL'S JR. RESTAURANTS LLC, )
)
Plaintiff, )
)
V. ) NO. 3:18-cv-01357
)
MARGARET KARCHER LEVECKE ) JUDGE CAMPBELL
ENTERPRISES, LLC and MARGARET ) MAGISTRATE JUDGE HOLMES
KARCHER LEVECKE, )
)
Defendants. )
MEMORANDUM

Pending before the Court is Plaintiffs Motion for Default Judgment (Doc. Na. 37)
Defendants have not filed a response. For the reasons discussed below, PMitiibi's(Doc.
No. 37)is GRANTED in partandDENIED in part

l. FACTUAL ALLEGATIONS

Plaintiff Carl's Jr. Restaurants LLC (“Carl's Jri§ a Delaware limited liability company
with its principal place of business kmanklin, Tennessee. (Doc. No. 1 fRgfendant Margaret
Karcher LeVecke Enterprises, LLCMKLE") is an Arizona limited liability company with its
principal place of business in Tempe, Arizond. &t 1 3). Defendant Margaret Karcher LeVecke
(“LeVecke”) is a citizen and resident of Californidd.(at § 4). Plaintiff owns the rights to
numerous federallyegistered trade and servigerks for use in connection with tgnership
andoperation of its franchised quidervice restaurants, including th€arl’s Jr.” servicanark
and the Carl's Jr. Happy Star logo, among others (“CARL’S JR. Maikd at{{ 8-1). Plaintiff
has the exclusive right to operate and license others to operatesguiate restaurantsider the

Carl’'s Jr. Brand(ld. atf18-13.
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In August of 2013, Plaintiff entered into twelve franchise agreements with Defendant
MKLE governing the operation of elve Carl’s Jrquick-servicerestaurants at specified locations
in Arizona. (d. atf115-16. Pursuant to the Franchise Agreements, PlailtghsedDefendant
MKLE the rightto useCARL'S JR. Marksin connection with the operation @ twelve
franchised quickservice restaurant@Doc. No. 11, PagelD# 27). Concurrently with each of the
twelve Franchise Agreements, Defendant LeVecke executed a Guarantee and iAssampt
Franchisee’s Obligations (“Franchise Guarantees”), personally guarantdeiofy MKLE's
obligations under the Franchise Agreements, including the obligation to timely repayalents
due Plaintiff under the Agreements, and taking on personal liability in the event of MKLE’s
breach(Doc. No. 11 17).

Beginning in the fall of 2015, Defendant MKLE became delinquent in the payment of
royalties and advertising feésowed to Plaintiff under the terms of the Franchise Agreements.
(Id. at 21). Beginning in February 2016, Plaintiff tried to work out arrangements for repayment
with Defendant MKLE but by November 201®efendantMKLE had failed to pay past due
amounts in full and had fallen further into arrears on current fee payrfidng22). On August
30, 2018, Plaintiff sent Defendants a Notice of Default, notifying them that they nvdedault
under the Franchise Agreements for failing to ey pastdue amount of $959,048.9fved to
Plaintiff as of August 6, 2018§ld. at{ 23). The Notice of DefaultaffordedDefendantgen days
after receipt of the Notice to pay the pdse amount(ld.). Defendants failed to cure their
monetary default within ten days of receiving the Notice of Default or at any timaftieer@d.
at{ 24).

On September 17, 2018, Plaintiff sent Defendants a Notice of Termination, notifying them

that the Franchise Agreements terminated effective September 10, 2818sal of Defendants’



failure to cure their defaults identified in the Notice of Defafitt. at  25).In the Notice of
Termination,Plaintiff grantedDefendantMKLE a temporary license (the “Temporary License”)

to continue operating theestaurants as CARL'S JR. restaurants under the obligations of the
terminatedFranchiseAgreements untiOctober 15, 2018(ld.). Plaintiff granted the Temporary
License to affordDefendantstime to renegotiate lease terms or sell certain Restaurants to
Plaintiff's otherfranchiseego create sufficient financial stability f@efendantd¢o pay some of

the balace owed(Id. at | 26). Plaintiff extended te Temporary License twice, once through
November 15, 2018 and again through November 30, 2018 dfahdantdailed to satisfy the
terms of the Temporary Liceng&oc. No. 1 § 27-28. On November 26, 2018, Plaintiff notified
Defendants that it would not agree to extend the Temporary License past November 30, 2018, and
that the Temporary License would terminate as of that (dteat] 29).

Defendants failed to comply with their pdstmination contractual obligations and
continuedto use the CARL’S JR. Marksfter the termination of the Franchise Agreements and
the Temporary Licenséld. at{{30-35.

I. PROCEDURAL BACKGROUND

Plaintiff filed this actionagainst Defendantsn December 7, 2018geking a declaratory
judgment andssertinglaims offederal trademarkfringement and unfair competition under the
Lanham Act breach of contract, and common law service mark infringer(i2at. No. 1). The
Comgaint seek=dlamages in an amount not less than $959,048.95, plus intdtestey’s fees
and costs, and preliminary and permanent injunctive rélak). DefendanfMKLE was served
with process on December 13, 2018 (Doc. No. 18), and Defendant LeVecke was served with
process on December 21, 2018 (Doc. No. 17). Defendants have failed to file a ¢ispelyse to

Plaintiff's Complaint or otherwise appear in this action.



OnSeptember 19, 2019, the Clerk of Court entered an Entry of Default against Defendants
for failure to appear or otherwise respond to Plaintiff's Complaint. (Doc. No. 36). Onmibeve
18, 2019, Plaintiff filed the pending Motion for Default Judgment (Doc. No. 37). No response has
been filed to the pending Motion.
[l STANDARD OF REVIEW
Rule 55(b)(2) does not set forth a standard to be applied in determining when a party is

entitled to a judgment by default. The decision to enter a default judgment under RQ)(2)55(
lies in the district court’s sound discreti@eeAm. Auto. Ass'n v. Dickersg®05 F. Supp. 2d 753,
756 (E.D. Mich. 2014)see alsdlOA Charles Alan Wright & Arthur R. Millef-ederal Practice
& Procedure§ 2685 (4th ed.j*This element of discretion makes it clear that the party making the
request is not entitled to a default judgment as of right...”). In determining whethetetoae
default judgment, courts typically consider factors such as:

the amount of money potentially involved; whether matessues

of fact or issues of substantial public importance are at issue;

whether the default is largely technical; whether plaintiff has been

substantially prejudiced by the delay involved; whether the grounds

for default are clearly established or @amedoubt; how harsh the

effect of a default judgment may be; whether the default was caused

by a goodfaith mistake or excusable neglect; and whether the

plaintiff has engaged in a course of delay.
10A Wright et al. at 8 268%®)nce default has been entdréthe defaulting party is deemed to have
admitted all of thewell pleaded factual allegations in the complaint concerning liability.
Zinganything, LLC v. Imp. Stgré58 F. Supp. 3d 668, 670 (N.D. Ohio 20k8eFed. R. Civ. P.
8(b)(6) (“An allegatior—other than one relating to the amount of damagesadmitted if a
responsive pleading is required and the allegation is not deniddwever the court must still

determine whether those facts are sufficient to state a claim for relrefagpect to eacbf the

plaintiff’s theories of liabilityZinganything, LLC158 F. Supp. 3d at 670.



Additionally, because the allegations in the complaint pertaining to the amount of damages
are not accepted as trube district court must undertake an inquiry “to ascertain the amount of
damages with reasonable certainly€'sligaj v. Petersqr831 F. App'x 351, 355 (6th Cir. 2009).

It is the plaintiff's burden to establish the amount of damages it is entitled to réwowdhe party
who is in defaultFlynn v. People’s Choice Home Loans, Jm10 F. App'x 452, 45(6th Cir.
2011) €iting Antoine v. Atlas Turner, Inc66 F.3d 105, 110 (6th Cir. 1995)

V. ANALYSIS

In light of the record as a whole, and based on the factors identified above, thérdsurt
that the relevant factors weigh, in principle, in favor of default judgment. The Courtsiilus
consider, however, whether the factual allegations of the Complaint support relesf thed
Plaintiff's claims (1) declaratory judgment, (2)ederal trademark infringement and unfair
competition under the Lanham A¢B8) breach of contract, an@) common law service mark
infringement.

A. Default Judgment- Liability

This Court has subject matter jurisdiction over Plaintiffs claims for trademark
infringement and unfair competition under the Lanham Act pursuant to 15 U.S.C. § 1121 and 28
U.S.C. 88 1331 and 1338, asapplemental jurisdiction over Plaintiff's state law claims pursuant
to 28 U.S.C. § 1367SgeDoc. Nos. 29, 30).

1. Declaratory Judgment (Count One)

Plaintiff's motion for default judgment does not address its claim for declaratory judgment

(SeeDoc. Nos. 37-38) Therefore the Court will not grant default judgment on this claim.



2. Lanham Act: Trademark Infringemeiind Unfair CompetitionNCounts Two and

Three)

To establisHiability for trademark infringemeninder 15 U.S.C. 8§ 11{4), a partymust

show: (1) that it owns a trademark, (2) that the infringer used the mark in commerce without
authorization, and (3) that the use of the alleged infringing trademark “is likeuse confusion
among consumers regarding the origin of the goods offerethdypdrties.”Coach, Inc. v.
Goodfellow 717 F.3d 498, 502 (6th Cir. 201@jtations omitted) The Sixth Circuit considers
claims for unfair competition under 15 U.S.C. § 1(BE51sing the same test for trademark
infringement claims under 15 U.S.C. § 11Rdogressive Distribution Servs., Inc. v. United Parcel
Serv., Inc. 856 F.3d 416, 424 (6th Cir. 2017he likelihood of confusion is the essence of the
claims.SeeAudi AG v. D'Amatp469 F.3d 534, 542 (6th Cir. 2006).

The Complaint adequately pled@mintiff's claims for trademark infringemeand unfair
competition under the Lanham Aétlaintiff owns therights to therademarks and service marks
atissue andicensed those marks BefendanMKLE. (Doc. No. 1 {1 8L6; Doc. No. 11, PagelD
# 27). Plaintiff allegeghat Defendantsestaurantsontinued to make use of Plaintiff's marks after
thetermination of theifFranchiseAgreements(Doc. No.lat 1134-35. It is well settled that in
cases whereas herethe infringer is a holdover franchisee, the “unauthorized use of an original
trademark by one whose license to use the trademark had been terminatedeassuaffestablish
‘likelihood of confusion.” U.S. Structures, Inc. v. J.P. Structures, JA80 F.3d 1185, 1190 (6th
Cir. 1997).Accepting as true the welileaded factual allegations in the Complaint, Plaintiff has
alleged facts that support its clamnder 15 U.S.C. 8§ 1114(&r trademark infringemerdand

under 15 U.S.C. § 11P&) and unfair competition, for which a default judgment should enter.



3. Breach of ContradiCounts Four and Five)

Plaintiff's claims forbreach of contract arise undee Franchise Agreement&deDoc.
No. 1). The Franchise Agreements are governed by California state law. (Dol Nb§127)!
To establish a breach of contract claim under California law, a plaintiff must: g(apfthe
existence of the contract, (2) plaintiff's performance or excuse for nonperfoemd3)
defendant’s breach, and (4) the resulting damages to the plaiGt#tis West Realty, LLC v.
Goldman 51 Cal. 4th 811, 821, 124 Cal.Rptr.3d 256, 250 P.3d 1115 (2011).

The Complaint adequately pleads this claim. It alleges the existence and execth®n of
Franchise Agreements, and the payment terms required thereunder. (Doc. No-20YfThe
Complaint also alleges Defendants’ breach of the agreements and Péapdifbrmance of its
obligations. (Doc. No. 1 {1 233). Finally, the Complaint alleges Plaintiff has been harmed by
Defendants’ breach in an amount no less than $959,048.95. (Doc. No. 1 § 60). Accepting as true
the wellpleaded factual allegations in t®mplaint,Plaintiff has alleged facts that support its
claims for breach of contract under California law, for which a default judgmentséier.

4. Common Law Service Mark Infringemef@ount Six)

The Complaint does not invoke a particular state’s common law regdlaietaim for
common law service mark infringemerBeeDoc. No. 1) Plaintiff's motionfor default judgment
is also silent aw the legabasis forthis claim. As neither the Complaint nor Plaintiff’s motion for
default judgmenidentify the specific legabasisor requisite elements for this claim, the Court is
unable determinehether the factual allegations of the Complaint support feliefuch a claim

Accordingly,the Court will not grant default judgment on this claim.

! The Complaintlleges that aliwelve Franchise Agreemeritare identical in their material terms.” (Doc.
No. 1 11 15-17).



B. Default Judgment - Relief

1. Injunctive Relief

As part of its requested relief for Defendants’ violations of the LanhanPAsntiff seeks
an ader permanently enjoining any further use of @&RL’s JR.Marks by DefendantsSge
Doc. No. 38 at 10)The Larham Act permits permanent injunctions to prevent future violations of
the Act.Seel5 U.S.C. § 1116. A plaintiff who seeks a permanent injunction must demonstrate:
(1) it has suffered irreparable injury; (2) there is no adequate remedy at lahat(8psidering
the hardships between the plaintiff and defendant, a remedy in equity is warssutéd) that it
is in the public's interest to issue such an injuncitardi AG v. D'’Amatp469 F.3d 53454950
(6th Cir. 2006) However, “[tlhe law of this Circuit holds that no particular finding of likelihood
of ... irreparable harm is necessary for injunctive relief in trademark infrieigieor unfair
competition casesAm. Auto. Ass'n v. Dickerso®95 F. Supp. 2d 753, 7558(E.D. Mich. 2014)
(quotingCircuit City Stores, Inc. v. CarMax, Ind.65 F.3d 1047, 1056 (6th Cir.1999)). The Sixth
Circuit explained that irreparable injury “ordinarily follows when a likelihood of caafusr
possible risk to reputation appears” from infringement or unfair competition.

In the present case, the Court finds that Plaintiff has suffered an irrepajabjethere is
a likelihood of confusionRegardinghe second factoRlaintiff has asserted facts in its Complaint
sufficient to shovthatDefendants' unlawful continued useRdintiff’'s Marks is causing and will
continue to cause irreparable harm and that there is no adequate remed$e¢ |aAudi469 F.3d
at 550. Further, as to the third factor, the Court fihds$ a permanenbjunction would cause no
harm toDefendants, as it would merely require them to comply with federal Wthout a
permanent injunctionPlaintiff faces hardship from consumer confusion gussibleloss of

reputation.Finally, preventing consumer confusion is in the public's integest. id (finding it



was in the public's interest to issue an injunction to “prevent the consumers from beusgdnf
Accordingly, theCourt finds thatPlaintiff is entitled to a permanent injunction enjoining any
furtheruse of theaCARL’s JR.Marks by Defendants.
2. Damages
Plaintiff requests an award of damages in the amount of $959,048.95 for its breach of

contract claims(Doc. No. 38 at 9)Plaintiff reliesits Complaint as support for the requested
amount of damages:

The Notice of Default and Notice of Termination filed concurrently

with the Complaint establish the basis for the $959,048.95 past-due

amount. ECF Nos.-B & 1-4. Moreover, that was the amount

demanded in the Complaint. Compl. 1 23, 60, ECF No. 1. Given

Defendants’ admission by default of the amount owed, judgment

should be entered on Counts Four and Five for $959,048.95.
(Doc. No. 38 at 9)However, gen when the plaintiff is entitled to default judgment based on a
party’s failure to defend, the allegations in the complaint pertaining to the amount afedaana
not accepted as tru&/esligaj v. Petersqn331 F. App'x 351, 355 (6th Cir. 20Q09pisney
Enterprises v. Farmerd27 F. Supp. 2d 807, 818 (E.D. Tenn. 200®nly allegations in the
complaint concerning the amount of damages are not controlling in a default judgnvénilé)
Plaintiff has specified the amounts owing under the terms gbaltees’ FranchiseAgreemerd
(see Doc. Nos. 13 and 14 (“$466,242.50 in marketing and advertising fe&%13,325.61 in
royalty fees$4,588.94 in HED invoice$2,280 in miscellaneous chardés example, gift card
charges and star learning charges), $1%2,611.90 in finance charg®9, Plaintiff hasnot filed
affidavits orany other supporting evidence showing explaininghow each ofthosespecified

amounts were calculatefls such, Plaintiff has providedsufficientevidence to support an award

of damages in the amount $59,048.95. Accordinglythe Court will not grant damages at this



juncture.Plaintiff must file evidentiary support for its claimed damages on or bé&fareh 18,
2020. The Counvill entera finalorderbased orPlaintiff’'s supportfor its claimed damages.

3. Attorneys Feesand Expenses

Plaintiff seeks attorney’s fees in the amount of $31,903.00 and costs and expenses in the
amount of $1,544.91, arguirtbat as the prevailing partyt is entitledto recover its attorney’s
fees and costsnder the Franchise Agreemer({®eeDoc. No. 38 at 125).2

Under theFranchise Agreementthe prevailing party in an action brought to enforce the
Franchise Agreements entitled to reimbursement of their costs and expenses, including
reasonable attorneys’ fedSeeDoc. No. 11 at § 27)Here, by default, Plaintiff is the prevailing
party onits breach of contract claims making the award of attorneys’ fees ancappstgpriate
under the Franchise AgreemenBaintiff's attorneys have submitted affidavits and invoices
providingthe Court with a detailed accounting of hours billed and liimafees. $eeDoc. Nos.
382 and 383). The Court has reviewed the same and finds the amounts and time billed to be
reasonable. Accordingly, Plaintiff, as the prevailing party, will be awaattedney’s fees in the
amount of $31,903.00 and costs and expenses in the amount of $1 &ddir®t Defendants,
pursuant to the Franchise Agreements. (Doc. No. 1-1 at § 27).

V. CONCLUSION

For all of the foregoing reasons, Plaintiff’'s Motion for Default Judgement.(No. 37) is

GRANTED in part andDENIED in part.

It is SOORDERED. ZZZW%

WILLIAM L. CAMPBELL, JR,
UNITED STATES DISTRICT JUDGE

2 Plaintiff asserts it “would still be entitled to its attorneys’ faeder 15 U.S.C. § 1117(a)” even if it weren't
entitled to recover its fees and costs under the Franchise Agreements. ¢D88.dt112)The Cart does
not reach the application &6 U.S.C. § 1117(ayiven that Plaintiff is entitled to recover its attorneys’ fees
under the terms of the Franchise Agreements.
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