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WILLIAM COULSON, )
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Counter-/Third Party Defendants.

MEMORANDUM

Construction Management, Inc. (“CMI"Pustin Geditz, and William Coulson (“CMI
Parties”) have filed a Partial Motion to DissaiDefendant’'s AmendedGnterclaims (Docket No.
25), to which Expo Hospitality, LLC (“Expo”) haddd a Response (Docket No. 27), and the CMI
Parties have filed a Reply (Docket No. 28). Far thasons set out herein, that motion will be

granted in part and denied in part.
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|. BACKGROUND!?

Expo, a Tennessee company, owns land in RigitteCounty, Tennessee, that it wished
to develop into a hotel. (Docket No. 23 142,) CMI is a South Dakota-based construction
contractor. d. 1 3.) Expo identifies third-party defendants Dustin Geditz and William Coulson as
South Dakota residents who incorporated CMI, W@thulson as its sole owner and presidddit. (

19 3-6, 7-8, 16.)

Under Tennessee law, “[a]ny person, firm orpmoation engaged in contracting in th[e]
state shall be required to submit evidence of guatibn to engage inantracting, and shall be
licensed” under the state’s sstgm. Tenn. Code Ann. § 62-6-103(a)(1). The state’s general
contractor licensing scheme cdiis a graduated system of lices pursuant to which a licensee
is permitted to work on projects below a certa@due. “It is unlawful for any person, firm, or
corporation to engage in or offeo engage in contracting fony project in [Tennessee], unless,
at the time of such engagement or offer to gegthe person, firm, or corporation has been duly
licensed with a monetatimitation sufficientto allow the person, firm, arorporation to engage
in or offer to engage in sudontracting project . . . Id.

Coulson and Geditz submittad application for a Tennessamtractor’s Icense on CMI’'s
behalf on April 21, 2015. (Docket No. 23 § 28; Dockiet 9-5.) Included with that application
was an affidavit in which Coulson and Geditz claimed that CMI had not “bid, offered to engage[,]
or performed” any construction in the staterth over $25,000 before applying for the license.

(Docket No. 9-5 at 6.) Expo contends thattaffidavit was falseg{Docket No. 23 { 29.)

! The facts are taken from CMI's Complaint (Dockigt 1) and Expo’s Amended Counter-Complaint and
Third-Party Complaint (Docket No. 23). For the pues of the Motion to Dismiss, the facts offered in
support of Expo’s claims are taken to be true.



On or around May 20, 2015, CMI filed a “Hship License Request” with the Tennessee
Board of Licensing and Contractorsd.(f 30;seeDocket No. 9-7.) Thénitial purpose of the
request was to obtain a license with no mamnyeimit. (Docket No. 23 § 30.) On June 29, 2015,
however, CMI filed a second request, seekiligense with a moneta limit of $284,000. id.

31; Docket No. 9-8.) On July 31, 2015, CMI wiasued a license wita monetary limit of
$284,200. (Docket No. 23 § 32; Docket No. 9-10.)eWlthe license was issued, the Board for
Licensing Contractors sent CMI a letter, dbhfieine 30, 2015, confirming that the company had
been granted a license and listing the detaith®ficense, including the monetary limit. (Docket
No. 9-9.)

Expo alleges, “[o]n information and belietfiat, “when Defendants Coulson and Geditz
as agents of CMI realized they would ombBceive a contractor’s license for $284,200, they
conspired together to fraudulgntiiter the monetary limit” othe physical documentation of the
license or a copy thereof “fromlimited license of $284,200.00 to anlimited license.” (Docket
No. 23 1 36.) The purpose of the fraudulent alteraiompo alleged, was (1) to be able to bid on
Expo’s hotel construction project and (2) to be abléaudulently obtain blding permits that it
could not have obtained withe cost-limited licenseld. T 39.)

At the times relevant to this case, CMI’'s website stated that CMI was “either licensed or
capable of licensing in all lower 48 states,” witih mentioning any particular monetary limitation.
(Id. 1 42.) The website also boasted of two prianiessee hotels that CMI allegedly built—which,
Expo suggests, implied to the public that CMdhae licensure necessary complete such

projects. (d. T 41.)



In 2017, Expo began preparations for its hote)gut, for which it woull eventually select
CMI as the general contractotd(f 44.) In or around June 2017, Expo’s president, Deven Shah,
met with Coulson about thgroject. According to Expo,
[dluring the course of discussions abadbe new hotel Project, Third-Party
Defendant Coulson, as an agent for Givitl Counter- Defendant CMI fraudulently
represented to Expo Hospitality and MBhah that CMI was a board qualified
contractor in the Statef Tennessee to build hasalvith an unlimited budget.
(Id. 1 47.) According to Expo, thagpresentation was not only falbat crucial to the parties’
capacity to do business together, baeatlhe cost of the hotel's construction was sure to be far in
excess of the monetary limit that,ngknownst to Expo, was on CMI’s licenskl. (f 48—-49.)
Ultimately, Expo and CMI appear to have reached general agreement on a framework and
a draft contract for CMI to construct the hotelawcost-plus-fee basis,ith a base cost-plus of
$6,330,175 and a contractor’s fee of 8%isg monthly supervision feéd( 59.) However, Expo
claims that it did not execute the contract bec&llgé had, so far, failed to obtain the necessary
building permits. Id. 1 64.) Coulson continued to represenExpo that there was a “paperwork
issue” with the permits and assured Shai there was no underhg licensure issueld. Y 72.)
Although construction in fullcould not legally begin, CMI began performing some
physical site preparation workxpo claims thaCMI “induced” Expo into allowing CMI to do
so. (d. 1 73.) Expo paid CMI for work it was perfomg, pursuant to what Expo characterizes as
an oral agreementld; 11 84, 90.) Full construction, howeyeavas delayed for months, and,
according to Expo, “Coulson continued to lie and[&xpo] that there was simply a paperwork
issue, and continued to assure Expo thatl Gid the proper licensure for the complete
construction of the hotel.Id.  79.) Expo alleges that the delaystarting construction caused it

damages in lost profits and ieased total construction costsl. (f 81.) Finally, on February 14,

2019, Expo broke off dealings with CMH( § 90.)



On April 9, 2019, CMI filed its Complaint ithis court, pleading claims for breach of
contract, quantum meruit, and usf enrichment. (Docket No.{f] 50-58.) Expo filed an Answer
and Counter-Complaint (Docket No. 8), which it glyathereafter supersededth its Answer and
Corrected Counter-Complaint (Docket No. 9). Espated causes of action against CMI, Coulson,
and Geditz, whom the Counter-Complaint laygeiscussed collectively. It pleaded what it
characterized as eight claims: dwatory relief (Count |[); intentional
misrepresentation/conspiracy (Count Il); resosgiCount Ill); violation of Tenn. Code Ann. §
62-6-103 (Count IV); violation of Tenn. Code Arfn62-6-136 (Count V); punitive, treble, and/or
consequential damages (Count Mipjust enrichment (Count ViDand attorney’'sees (Count
VIII). (Docket No. 9 11 150-219.)

The CMI Parties moved for digssal of Counts Il through Vbf Expo’s claims. (Docket
No. 12.) On July 8, 2019, the court granted the omoin part and denied it in part. (Docket No.
21.) The court dismissed Counts Ill and IV on the grounds, respectively, that rescission was
inappropriate for the situatiasescribed and Tenn. Code Ann62&-6-136 did notreate a cause
of action. (Docket No. 20 at 11-13.) The courtdssed Count V as to Geditz, on the ground that
it stated a claim only against CMI and Coulson as CMI’'s owmeraf 15.) With regard to the
other claims, the court held that Expo had fatieghlead the underlyingatts with the level of
particularity required for an allegation of fraudder Rule 9(b) of the Federal Rules of Civil
Procedure. However, the courtldh¢hat it would allow Expo tdile an amended complaint to
attempt to rectify the deficienciesd(at 17.)

On July 31, 2019, Expo filed its Amendesudter-Complaint. (Docket No. 23.) The
Amended Counter-Complaint comaisix counts. Some of theunts are expressly limited to

some defendants, while others amg. Count | is for declaratorylref and is notdirected at any



particular defendant; Count Il i®r intentional misrepresentati and civil conspiracy and is
explicitly directed at all thee CMI Parties; Count Il is for violation of the Tennessee Consumer
Protection Act (“TCPA”) and is directed only ab@son; Count IV is for punitive damages, treble
damages, damages for delay, amthsequential damages and is doected at any particular
defendant; Count V is for unjust enrichment andiisected only at CMand Coulson; and Count
VI is for attorney’s fees and is ndirected at any particular defendamd. ([ 103—61.)

On August 14, 2019, CMI, Coulsaamd Geditz filed a Motion tBismiss, asking the court
to dismiss the following claims: all claims agai@stditz; Count Il, in its direty, as to Coulson;
the civil conspiracy component Gount Il as to CMI; and CouM as to Coulson.(Docket No. 25
at2.)

. LEGAL STANDARD

In deciding a motion to dismider failure to state a claim under Rule 12(b)(6), the court
will “construe the complaint in theght most favorable to the platiff” and “accept its allegations
as true.”Directv, Inc. v. Treeshd87 F.3d 471, 476 (6th Cir. 200Tge v. Rock Fin. Corp281
F.3d 613, 619 (6th Cir. 2002). Uske additional pleading requiremsrdpecific to the plaintiff’s
claims say otherwise, the Federal Rules of Ciwlcedure require only thatplaintiff provide “a
short and plain statement of the claim that will give defendant fair notice of what the plaintiff’s
claim is and the grounds upon which it res@ohley v. Gibsom355 U.S. 41, 47 (1957). The court
must determine only whether “theghant is entitled to offer euihce to support the claims,” not
whether the plaintiff can ultimately prove the facts alle@derkiewicz v. Sorema N,A34 U.S.
506, 511 (2002) (quotin§cheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’s allegations, however, “mustdre®ugh to raise a right relief above the

speculative level.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). To establish the “facial



plausibility” required to “unlock the doors of atiovery,” the plaintiff cannot rely on “legal
conclusions” or “[tlhreadbare ritals of the elements of a csi of action,” but, instead, the
plaintiff must plead “factual coant that allows the court to draw the reasonable inference that the
defendant is liable fathe misconduct alleged&shcroft v. Igbal556 U.S. 662, 67879 (2009).
“[O]nly a complaint that states a plausiblaioh for relief survives a motion to dismissd. at

679; Twombly 550 U.S. at 556.

Rule 9(b) of the Federal RulesCivil Procedure states thathen pleadindraud, “a party
must state with particularity ¢hcircumstances constituting fraud.” The Sixth Circuit has explained
that, while Rule 9(b) imposes a heightened stahydbe underlying purpose tfe rule is to serve
the same ends as the generabding requirements of Rule 8:

[Rule 9(b)] should not beead to defeat th general policy of “simplicity and

flexibility” in pleadings contemplated by ti@deral Rules. Rather, Rule 9(b) exists

predominantly for the same purpose as Bule provide a defendant fair notice of

the substance of a plaintiff's claim in order that the defendant may prepare a

responsive pleading. Rule 9(b), howevespaleflects the rulemakers’ additional

understanding that, in cases involving fraud and mistake, a more specific form of

notice is necessary to permit a defant to draft a responsive pleading
United States ex rel. SNAPP, Inc. v. Ford Motor, G82 F.3d 496, 504 (6th Cir. 2008) (citations
and quotation marks omitted). “So long as a [plaintiff] pleads sufficient detaterams of time,
place, and content, the nature of a defendémtiglulent scheme, and timgury resulting from the
fraud—to allow the defendant to prepare a respormeading, the requirements of Rule 9(b) will
generally be metlId. “Where a complaint alleges ‘a compland far-reaching fraudulent scheme,’
then that scheme must be pleaded with particularity and the complaint must also ‘provide examples
of specific’ fraudulent condudhat are ‘representativersgles’ of the schemelnited States ex

rel. Marlar v. BWXT Y-12, LL(:25 F.3d 439, 444-45 (6th Cir. 2008) (quotihgted States ex

rel. Bledsoe v. Cmty. Health Sys., |ma01 F.3d 493, 510 (6th Cir. 2007)). “Rule 9(b) does not



require omniscience; rather the Rule required the circumstances tiie fraud be pled with
enough specificity to put [thepposing party] on notice as to the nature of the clafilliams v.
Duke Energy Int'l, Ing. 681 F.3d 788, 803 (6th Cir. 2012) (quotiMichaels Bldg. Co. v.
Ameritrust Co., N.A.848 F.2d 674, 680 (6th Cir. 1988)).

1. ANALYSIS

A. Count ||

1. Intentional Misrepresentah Claim Against Geditz

The CMI Parties argue first that Expo hadlefd to allege its claim of intentional
misrepresentation against Geditz with the levgbarticularity required byrule 9(b). A plaintiff
asserting a cause of action fotentional misrepresentation stiestablish six elements:

(1) that [the defendant] made a represenatif an existing opast fact; (2) that

the representation was false when it was@né3) that the representation involved

a material fact; (4) that [the defendant] made the representation recklessly, with

knowledge that it was false, or withoutlibéthat the representation was true; (5)

that the [plaintiff] reasonably relied on trepresentation; and (&)at [the plaintiff

was] damaged by relyingn the representation.

Davis v. McGuigan325 S.W.3d 149, 154 énn. 2010) (citingValker v. Sunrise Pontiac-GMC
Truck, Inc, 249 S.W.3d 301, 311 (Tenn. 2008)). In ordereffectively pead any of those
elements, a plaintiff must identify, at least getlg, “who [is alleged tchave] made particular
misrepresentations and when they were madedver v. Langston Equip. Assocs., Ji8&8 F.2d
742, 745 (6th Cir. 1992). Accordinglclaims for intenibnal misrepresentatn against multiple
defendants “require[] specific allegations as to each defendant’s alleged involvemeit. .Port’
Firefighters’ Pension-Local Option Plan v. Fushi Copperweld,,I829 F. Supp. 2d 740, 773
(M.D. Tenn. 2013) (Haynes, C.J.). Mere “group plegd. . . fails to meet . . . [Rule] 9(b)’'s
specificity requirements . . . D.E.&J Ltd. P’ship v. Conaway284 F. Supp. 2d 719, 730 (E.D.

Mich. 2003),aff'd, 133 F. App’x 994 (6th Cir. 2005).



Expo’'s Amended Counter-Complaint contai a number of additional allegations
regarding Coulson’s alleged misrepentations to Expo and itsesds regardin@€MI’s licensure
and its failure to obtain the necessary buaddpermits. There are, however, no corresponding
allegations of false statements by GeditExpo. The Amended Countem@plaint does allege
that Geditz, along with Coulson, misrepresentedl’€Mistory as part of the company’s state
licensure application by falsely claiming thate tbompany was not already active in the state.
(Docket No. 23 § 29.) That application, howevesas directed to the Tennessee Board for
Licensing Contractors, not Expo. The allegedlydatatement in the application therefore does
not satisfy the requirements arfi intentional misragsentation claim by»@po, which was not the
recipient of the false infmation and had no reason to rely orsimilarly, Expo claims that Geditz
had some undescribed role in the derisio alter CMI's license documentatiolal.(f 36), but
there is no allegation that Geditz personally stdhat altered documentation to Expo or lied to
Expo about the license himself. To the contrarg térget for any misreprestation on the license
documentation itself appears to haeei local permitting authorities.

When it comes to altgeed misrepresentations on which Exyself reasonablyelied, Expo
continues to resort improperly gwoup pleading in order to sweGeditz into its allegationsSge
id. 11 3942, 45, 115, 138.) In its briefing, Expo arghes its allegations regarding Geditz are
sufficient because it has placed Geditz, along W@thulson, at the center of the scheme to
fraudulently modify CMI’s license. (Docket No. 276} Even assuming that that is true, however,
it is not the same thing as alag that Geditz made a materralsrepresentation on which Expo
itself reasonably relied. The court, accordingW] dismiss the non-conspiracy portion of Count

Il as to GeditZ

2 Expo—which has already been granted the oppityttm remedy its deficiently pleaded claims once—
asks the court to dismiss any claims “without prejadso that discovery may take place and Expo be

9



2. Intentional Misrepreentation Claims Against CMI and Coulson

The CMI Parties argue next that, althoughp&provided more dail about Coulson’s
alleged misrepresentations on behalf of CMI, it has still failed to plead intentional
misrepresentation by Coulson with sufficient particularity. The CMI Parties take particular issue
with Expo’s pleading of several facts, incing those involving Coulsos state of mind, “on
information and belief.”

Generally speaking, a plaintiff seeking to cdynwith Rule 9(b) must “allege the time,
place, and content of the alleged misrepregemt on which he or she relied; the fraudulent
scheme; the fraudulent intent of the defendaars; the injury restihg from the fraud.Bledsoe
501 F.3d at 504 (quotingd.S. ex rel. Bledsoe €mty. Health Sys., Inc342 F.3d 634, 643 (6th
Cir. 2003)). Courts, however, have recognized that fraud often involves subterfuge and
misdirection that may leave a victim in the dark about many of the details of a scheme, even after
he realizes he has been daftad. Accordingly, “Rule 9(b)’'s ptcularity requirement may be
relaxed when certain inforation is solely withinthe defendant’'s knowledgeTraxler v. PPG
Indus., Inc, 158 F. Supp. 3d 607, 630 (N.D. Ohio 2016) (quoSE{ v. Blackwell291 F. Supp.
2d 673, 691 (S.D. Ohio 2003)).

It is well-settled that the Federal Rules ofiCProcedure allow a platiff to plead a fact
“on information and belief” if the plaintiff “lak[s] personal knowledge of [the] fact, but ha[s]
‘sufficient data to justify interposing an allegation on the subjeStatkey v. JPMorgan Chase
Bank, NA 573 F. App'x 444, 447-48 (6th Cir. 2014u6ting Wright & Miller, 5 Fed. Prac. &

Proc. Civ. § 1224 (3d ed.)). Indeeslithout allowing some forrof pleading on iformation and

allowed to assert claims asore evidence is found.” (Docket No. 27 at 2.) The court will not depart from
ordinary practice based on the spetiutapossibility of future new evidee. The dismissed claims will be
dismissed on the merits and, if Expo wishegdise a later motion for reconsideration based on new
evidence, it can do so, and flssue can be addressed then.

10



belief, the Federal Rules would oftplace plaintiffs asserting intential torts, in particular, in an
impossible position. Intentional mignesentation, for example, recgsra plaintiff taallege facts
about the defendant’s knowledge and/or belief. But what someone knows or believes is typically
not a fact that can be observed directly, likedpeed of a car or the slipperiness of a floor. All
anyone can know about anyone elsgate of mind is what he camfer from clues and context,
and that problem is particularly acute in instangifraud, where concealment of one’s true beliefs
and motivations is central to the underlying snbeeAccordingly, a plaintiff can plead knowledge
on information and belief, as long as he “plehd[particular statemémf facts upon which his
belief is based.Craighead v. E.F. Hutton & Cp899 F.2d 485, 489-90 (6th Cir. 1990) (citing
Stern v. Leucadia Nat. CorB44 F.2d 997, 1003-04 (2d Cir.$ge also Sanderson v. HCA-The
Healthcare Cq.447 F.3d 873, 878 (6th Cir. 2006) (citidgS. ex rel. Thompson v. Columbia/HCA
Healthcare Corp.125 F.3d 899, 903 (5th Cir. 1997)).

Expo has pleaded facts sufficidn support the belief th&@@oulson was aware that CMI
was not, in fact, licensdd perform construction projects wflimited cost in Tennessee. Coulson
was the owner and president of the company, and he was central to the bid for the Expo hotel. The
extent of CMI's Tennessee licemsuvas an issue of paramoumiportance to the company and
the bid. Coulson signed the hardship licenseasgseeking an unlimited license. (Docket No. 9-
7.) He signed the subsequent requbkat specifically asked for a license that did have a limit.
(Docket No. 9-8.) Coulson was also the indiatlcommunicating with po about CMI’s failure
to obtain building permits and assuring them tlnsure was not the issue. (Docket No. 23
79.) Although none of these faatffers ironclad proof that Coulson was aware that CMI was
turned down for an unlimited licendbey provide a sufficient basior an inference of knowledge

for the purposes of pleading aiaha It is, of course, possibleahCoulson dichot monitor the

11



license application process, that someone missgmited the outcome of the process to him and
altered the license without his knowledge, and that Coulson then also failed to monitor the building
permit application process, and someone within the company misrepresented to him why the
permits were not being issued. It is not Expo’sdieur at this stage, however, to rule out every
innocent explanation for the facts it has plea@ieqho has pleaded, with giularity, a reasonable

basis for its inference of knowledge ooulson’s behalf. That sufficient.

The other aspects of Expo’s intentional misrepresentation claims against CMI and Coulson
are sufficiently well-pleaded as well. Expo gl that Coulson misreggented CMI’s licensure
status and the reason it was unable to obtainibgilgermits. Those statements are placed within
a definite, limited time period, and at least onerepsesentation is tied to a specific meeting with
an identified individual, Shah, and Shah is idésdifas the recipient d¢diter false communications
as well. (d. 11 47, 53, 72.) Expo allegesattit reasonably relied ondbe misrepresentations in
choosing to go into busess with CMI and comiuing to delay the hoteroject rather than
severing the companies’ relationshlieading to harm to Expo. Thefacts constitute an allegation
of intentional misrepresentation made with sufficient particularity to comply with Rule 9(b).

3. Conspiracy

CMI argues next that the conspiracy claiagainst Coulson, Geditz, and CMI should be
dismissed as barred by the doctrine of intrac@@oconspiracy immunity, which significantly
limits the degree to which employeafka single company can belthdiable for conspiracy with
regard to matters related to the company’s lmssinThe Tennessee Supreme Court has held that,
“for a claim of intracorporate conspiracy to bé@uable, the complaint must allege that corporate
officials, employees, or other agts acted outside the scopeh#ir employment and engaged in

conspiratorial conduct to further their own peral purposes and not tleosf the corporation.”

12



Trau-Med of Am., Inc. v. Allstate Ins. C@1 S.W.3d 691, 704 (Tenn. 2002) (citiRgnner v.
Wurdeman434 N.W.2d 536, 542 (Neb. 1989)). “[T]here ¢t@nno actionable claim of conspiracy
where the conspiratorial conduct alleged is es@fna single act by aingle corporation acting
through its officers, directors, guioyees, and other agents, eaclingctvithin the scope of his or
her employment.”ld. at 703—-04. CMI points outhat, insofar as #re was any fraudulent
conspiracy between Coulson, Geditz, and CMI, & weafurtherance of a single corporate scheme
on CMI’'s behalf.

Expo argues that the intracorporate conspirdoctrine does not bar claims against
Coulson and Geditz because, when they allegedly took part in the alteration of CMI’s license
documentation, they were nottiag within the scopeof their employnent. The Tennessee
Supreme Court has recognized ttiaere is no bright-line rulefegarding when an employee or
officer’s act is taken in the cag of employment but has identifiachumber of relevant factors.
Hughes v. Metro. Gov't of Nashville & Davidson C8A0 S.W.3d 352, 366 (Tenn. 2011). Among
those factors are:

(a) whether or not the act is oocemmonly done by such servants;

(b) the time, place and purpose of the act;

(c) the previous relations between the master and the servant;

(d) the extent to which the business & thaster is apportioned between different

servants;

(e) whether or not the act auitside the enterprise of the master or, if within the

enterprise, has not beentersted to any servant;

() whether or not the master has reason to expect such an act will be done;

(9) the similarity in quiity of the act done tthe act authorized;

(h) whether or not the instrumentality by isinthe harm is done has been furnished

by the master to the servant;

(i) the extent of departure from the normal method of accomplishing an authorized

result; and

(1) whether or not the &ads seriously criminal.

Id. at 364. Based on those factaCgulson and Geditz’s actions—a®sely defined as they are,

particularly with regard to Geditz—were all wellthin the scope of their employment. Coulson

13



and Geditz were key CMI employees routinely estied to perform important business. Obtaining
permits and licenses is an ordinary practice att¢ine of CMI’s business, and they were entrusted
with overseeing the process. Fraudulently obtgiriiigh-dollar business would, moreover, be in
the interests of CMI, not any divergent persangérest of either Coulson or Geditz. The only
factors that would caution against the conclusi@at Coulson and Geditzere acting within the
scope of their employmentathe final two—departure from dinary business practices and
potential criminality. But thastwo factors would arise gverycorporate fraud case. If the court
held that the presence of fraud could defeat the doctrine of intracorporate conspiracy immunity,
then the court would be renderitige doctrine essentially meaningless in any corporate fraud case.

Nevertheless, that is exactly what Expe lesked the court to do. The entirety of its
argument that Coulson and Gediere acting outside the scope of their employment is that “[a]
conspiracy to commit fraud onelpermitting offices and consumers in the state of Tennessee is
not something any employer would contempfafBocket No. 27 at 11.According to Expo’s
own allegations, however, that type of fraudeisactly what CMI contemplated. Recognizing
Expo’s argument would mean a complete repuahabf intracorporate conspiracy immunity in
fraud cases, in violation of Tennessee law. Thertc accordingly, willdismiss the claims of
conspiracy as to all parties, while allowitige intentional misrepresentation claims against
Coulson and CMI to proceed.
B. Count 1V

The CMI Parties argue thakpo’s unjust enrichment claimswhich are directed only at
CMI and Coulson—should be dismissed as agabmilson, because Expo has failed to allege
specific facts sufficient to state a claim agai@sulson individually. Under Tennessee law, the

elements of an unjust enrichment claim arga(bbenefit was conferred upon the defendant by the

14



plaintiff; (2) the defendant appreciated the bénahd (3) it would be inequitable for defendant
to retain the benefit without paying forBennett v. Visa U.S.A., Ind.98 S.W.3d 747, 755 (Tenn.
Ct. App. 2006) (quoting-reeman Indus. v. Eastman Chem.,Ca’2 S.W.3d 512, 525 (Tenn.
2005)). The CMI Parties argue that Expo has aillgged that an inappropriate benefit was
conferred upon CMI, not Coulson, and that Conlsherefore is not an appropriate defendant
under Count IV.

In Response, Expo argues the following, which it does not link to any particular legal
doctrine:

Coulson received payments, as agent for CMI for overhead and profits that he was

not entitled to receive[], because neit@aulson nor CMI had the proper licensure.

All of Expo’s financials went through Bendant Coulson who signed all of the

payment applications. Because there wascontract with CMI for this work,

Defendant Coulson would henjustly enriched ithe retained ry portion of the

overhead and profits given to him basedlomfact that he received the payments

and did not have a genécmntractor’s license.
(Docket No. 27 at 12 (citations to Amended Com@emplaint omitted).Jn most situations,
allegations of that sort would nbe sufficient to establish lidity on behalf of the owner of a
company. Rather, the plaintiff wouldhve to meet the high bar of establishing that it can pierce
the corporate veil, allowing it to “attribute thetiaos of a corporation to its shareholdeiGAO
Holdings, Inc. v. Trost333 S.W.3d 73, 88 (Tenn. 2010). Teengie the corporate veil under
Tennessee law, “a court must be convinced thatstparate corporatetiy ‘is a sham or a
dummy’ or that disregarding the separate corgogatity is ‘necessatp accomplish justice.’ld.
(quotingOceanics Sch., Inc. v. Barbqurl2 S.W.3d 135, 140 (Tenn. Ct. App. 2003)).

The Tennessee General Assembly, however réeognized an exception to that general

rule for the specific situation of general contiag companies and their owners’ misrepresention

of their licensure status. Und&€enn. Code Ann. § 62-6-136(c), amdividual who falsely holds
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himself out as licensed for general contractingvidud “would . . . have liméd liability as owner

of an entity having limited liability protection, dluding, but not limited to, a corporation, is
personally liable for thendividual’s own representians, acts or omissions to the same extent as
if that individual rendered the representatioasts or omissions as andividual.” Coulson,
accordingly, can be held persondlhble for his licensure-relatedisrepresentations to the same
degree as CMI. The court will not digsss Count IV as to him individually.

C. Counts| & VI asto Geditz/Termination of Geditz as a Party

The CMI Parties have also mal/the court to dismiss the claim for attorney’s fees against
Geditz, relying on largely the same argument ay tidvanced with regé to fraud—that Expo
has failed to allege actionableamgdoing by Geditz as an individual and has no right to recovery.
In Response, Expo argues that iemitled to attorney’sees from Geditz under the TCPA. Expo’s
TCPA claim, however, is not directed at Gedi{Rocket No. 25 {1 132—-39.) The claim against
Geditz for intentional misrepsentation under Count 1l is begi dismissed, and Expo has not
identified any other basis for recovery of attorney’s fees from Geditz. The court will therefore
dismiss Count VI as to him. Geditz, moreover, wasnamed as a defendavith regard to counts
Il and V. That leaves only two claims left directed at Geditz: Count I, for declaratory judgment;
and Count IV for punitive damages, treblendayes, and consequential damages. Punitive
damages, treble damages, and consequentizgkzs, however, are all remedies, not causes of
action. The only actual claim remaig against Geditz, therefores the claim for declaratory
judgment—insofar as Expo actually intends to ndBeelitz as a defendamtith regard to that

claim, which is not entirely clear.

% The actual count of the Amended Counter-Complatribated to the TCPA is expressly directed only at
Coulson. (Docket No. 25 1 132—-39.) One paragra@oaht IV, however, which is not actually identified
as a TCPA claim, seems to suggest that Expodstéo pursue a TCPA claim against CMI as w&eg
Tenn. Code Ann. Y 144.) That paragraph, as well, does not state a claim against Geditz.
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Expo defines the declaratonfied it seeks as follows:
106. Expo further seeks a declaration armbastruction of any alleged contract
oral or written between Expo andethCounter/Third Party Defendants be
intercepted by the laws of the StatelTeihnessee and common law of the State of
Tennessee.
107. Expo further seeks a declaration ajhts, status or other legal relation
thereunder to determine the legal status of the relationship created by the
interactions of the parties specificallthat the Contract as presented in
Plaintiff/Counter-Defendant'sase in chief is not Vid or enforceable and is
terminated due to Counter/Third Party Defendants’ fraudulent representations
and/or omissions anddfstatute of frauds.
(Docket No. 23 11 106-07.) Although Expo pledtsse claims against the CMI Parties
collectively, it provides no explanation for whyibuld specifically need declaratory relief against
Geditz himself. The purpose of a declaratory judgt, under Tennessee lasv,to declare rights,
status, and other legal relation€blonial Pipeline Co. v. Morgan263 S.W.3d 827, 837-38
(Tenn. 2008) (citing Tenn. Code Ann. § 29-14-10Although a plaintiff in a declaratory
judgment action need not show a mrtsinjury, an actual ‘case’ oroatroversy’ is stl required.”
Id. (citing Cardinal Chem. Co. v. Morton Intb08 U.S. 83, 95 (1993)). Expo has failed to identify
any actual legal conflict betwedénand Geditz as an individuttiat would suppdara declaratory
judgment action. The court, accordingly, will dissiCount | against Geditz (insofar as it is

directed at him) and tminate him as a party.

V. CONCLUSION

For the foregoing reasons, the CMI Parties’ Partial Motion to Dismiss Defendant’s
Amended Counterclaims (Docket No. 2f)l be granted in part andkenied in part. The court will
dismiss all claims against Geditz and will dissnthe conspiracy claims under Count Il against

Coulson and CMI.
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An appropriate order will enter. W :ZI

ALETAA. TRAUG ER
UnitedStatesDistrict Ju ge
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