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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

NICHOLAS MORROW, )

Plaintiff, ;
V. ; NO. 3:19-cv-00351
THE METROPOLITAN GOVERNMENT ; JUDGE CAMPBELL
OF NASHVILLE AND DAVIDSON ) MAGISTRATE JUDGE HOLMES
COUNTY, TENNESSEE, et al., )

Defendants. ;

MEMORANDUM
I. Introduction

Pending before the Coudre Defendant Ryan Storm and Marcus Darden’s Motion to
Dismiss Second Amended Complaibbc. No. 41),Defendant Brittany McElwee, Edin Plancic,
and Nicholas Carroll's Motion to Dismiss Second Amended Compl@ac. No. 54),
Defendant Officer Meiweather’'s Motion to Dismiss Plaintiff's Second Amended Complaint
(Doc. No. 58), Defendant Vanderbilt University Medical Center's Rule 12(c) Motion for
Judgment on the Pleadings (Doc. No. 70), and Defendant Vanderbilt University Medical
Center's Motion to Exclude Plaintiff's Notice of Filing Interrogatory Respons#® Related
DocumentgDoc. No.85).

For the reasons set forth below, Defendant Ryan Storm and Marcus Darder@s tdoti
Dismiss Second Amended Complaibbc. No. 41) Defendant Brittany McElwee, Edin Plancic,
and Nicholas Carroll's Motion to Dismiss Second Amended Complaint (Doc. No. 54),

Defendant Officer Merriweather’s Motion to Dismiss Plaintiff's & Amended Complaint
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(Doc. No. 58), and Defendant Vanderbilt University Medical Center's Rule 12(apm&dr
Judgment on the Pleadings (Doc. No. 70)RENIED.

In its Motion to Exclude Plaintiff’'s Notice of Filing Interrogatory Response and Rklate
Documents (Doc. No. 85), Defendant Vanderbilt University Medical Center sought to eexclud
documents filed by Plaintiff on the issue of whether Plaintiff complied with Tsee€ode
Annotated Section 2926-121. In its Reply brief (Doc. No. 88), Defendant acknowledged that the
issue should be deferred until summary judgment. Accordingly, the Motion to Exclude (Doc.
No. 85)is DENIED, as moot

Il1. Factual and Procedural Background

In the Second Amended Complaint (Doc. N8&®), Plaintiff Nicholas Morrowbrings
claims against the Metropolitan Government of Nashville and Davidson County, Tennessee
(“Metro”), Tommy Widener, Andrew Kooshian, Nicholas Kulp, Marcus Darden, FStamm,
Brittany McElwee, Edin Plancic, Nicholas Carroll, Jedidayah Merriweather, \@mdlerbilt
University Medical Center (“VUMC”)arising out of events that occurred on April 29, 2018.
Plaintiff alleges that, on that date at 4:.00 p.m.pbasted on his Facebk accounthat “change
was coming to Nashville.”ld. { 6). According toPlaintiff, he was planning to announce his
candidacy as a writen candidate for governor at that time, and the message was a “telasér.” (

7). Previous posten his account accused Metro, “most notably its police department,” of being
corrupt. (d. 1 8).Plaintiff alleges two of his “enemies” catlthe Metro Police Department, and
“[d]ue either to actual malice or confusion,” the callers referenced MianFacebook posts
advised that he was an Irag war veteran with severe Pa&D"that hemight be planning to
commit massnurder against the students of a local community college that Sunday afternoon at

4:00.” (d. T 9). The callers also allegedly advis#uat Plaintiff was “delusional” because he

2
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believed the Metro Nashville government is corrupt and had postedadice comments.ld.
11).

Plaintiff alleges Metro police began a citywide manhunt for him in response to the
“dubious allegations aboupossible crime on a Sunday afternoon, and in response to the
Plaintiff's statements about the government’s lack of integrity.”{[ 12).According to Plaintiff,
he was sitting at home alone waiting to announce his candidacy for governor on Facebook at
4:00 p.m. (d. T 13). Plaintiff alleges that, eventually, numerous armed men from the Nashville
Police Department “surrounded and besieged” his holcse] (L5). A total of 20 officers were
allegedly present, and “the leaders of the campaign to trespamsstaglaintif’'s home were
Captain Tommy Widener, Sergeant Andrew Kooshian, and Sergeant Nicholasl&uf{. 16
17). Plaintiff alleges the police approached his front door and banged on his windows, but he
declined to answerld.  18). According to Plaintiff, the “siege” continued for five to six hours.

(Id. 1 19).

During that time, the policallegedlycontacted Mobile Crisis Services, a division of the
Tennessee Department of Mental Health, and falsely stated Plaintiff wasotsyahd
delusional based on the Facebook posts, and requested a psychological order to artdsflhim. (
20). Plaintiff allegesMobile Crisis Services thecalled him and asked if he was planning to hurt
himself or others.1d. f 21-22). When Plaintiff explained that he was not, the call ended, but
the police concluded Plaintiff's failure to continue to speak with MdBiisis meant they were
at an impasseld. 11 22, 26). According to Plaintiff, no oladaccused him of contemplating
suicide, or of being a danger to himself; no one else was present in the house; and at no point, did

the police obtain a warrant for him or the hous. {1 2325).
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During the five or six hours the police were at his house, Plaintiff alleges, multiple
officers, including Defendants Darden, Storm, McElwee, Plancic, Carroll, ardwéather,
invaded his fencedh back yard. Id. T 29).All were wielding assault rifles, except for Defendant
Darden, who was wielding a tazeld.(f 30). At some point, Defendant Storm allegedly walked
up to the house and turned off the air conditioner in an effort to coerce Plaintiff to come.outside
(Id. 7 28).

Plaintiff alleges he eventually allowed his dog to go outside to relieve itseIf] 31).

When she encountered the dog, according to Plaintiff, Defendant McElwee began “engaging in
handto-hand combat against the dog,” and the dog cried out in peiffif(3234). Plaintiff then
stepped outside onto his back porch, saw officers injuring his dog, and signaled for the dog to
come to him. Igd. 1 3537). When the police approached him to make a warrantless arrest,
Plaintiff allegedly told them hkad done nothing wrong, and turned to go back in the hddse. (

11 3839). At that point, Defendant Darden allegedly struck Plaintiff in the back wittatees, t

and Plaintiff collapsed to the groundd.(f 40).As Plaintiff attempted to get up off theagind,
multiple officers pounced on his back, and one officer, believed to be Defendant Storm, kick his
left elbow, breaking his armld. § 41). The police arrested Plaintiff and detained him inside a
squad car for interrogationd( 1 42).

At that pont, Plaintiff alleges, a psychologist from Mobile Crisis Services attempted to
interview him, but he said he was not interested in having a discussion because of the conduct of
the police. [d. § 43). According to Plaintiff, the police took him to Vandgriisychiatric
Hospital for incarceration, where he was confined by VUMC employees for five daysutvit
the approval of a judgeld; 11 4446). Plaintiff alleges the “sham trial” that occurred after five

days, authorizing continued imprisonment, was \adnitio. (Id. 1 4748).

4
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The Complaintassertsfive claims arising out of these allegatiangl) Unreasonable
Seizure in Violation of the Fourth Amendment: Warrantless Entry, Excessive, ot False
Arrest, under 42 U.S.C. § 1983, against Defendants Metro, Widner, Kooshian, and Kulp (Count
1); (2) Retaliation for Protected Speech in Violation of the First Amendment, under 42 U.S.C. §
1983, against Defendants Metro, Widener, Kooshian, and Kulp (Cou(®)2)respass, under
Tennessee Common Law, against Defendants Darden, Storm, McElwee, Plancilt, &adr
Merriweather Count 3; (4) NegligencePer Se under Tennessee Code Annotated Sectie-33
414, against VUMQCount 4; and (5) False Imprisonment, unddrennessee Common Law,
against VUMC(Count 5. (Id. 1156-74).

[11. Analysis
A. Standards Governing Mationsto Dismissand Motions for Judgment on the Pleadings

In considering a motion to dismiss, a court must determine whether the plaintiff has
sufficiently alleged “a claim to relief that is plausible on its fadg€ll Atlantic Corp. v.
Twombly 550 U.S. 544, 570, 127 &t. 1955, 167 LEd. 2d 929 (2007)A clam has facial
plausibility when the plaintiff pleads factual content that allows the court to tth&weasonable
inference that the defendant is liable for the misconduct allégduatroft v. Igbgl556 U.S. 662,

129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009). \plelhded factual allegations are accepted
as true and are construed in the light most favorable to the nonmoving party. 129 U.S. at 1950;
Mills v. Barnard 869 F.3d 473, 479 (6th Cir. 2017

“After the pleadings are closedbut early enoughat to delay trial- a party may move
for judgment on the pleadings.” Fed. R. Civ. P. 12(c). The standard for evaluating a motion for
judgment on the pleadings is the same as that applicable to a motion to dismiss under Rule

12(b)(6) for failure to state @aim. Hayward v. Cleveland Clinic Found’59 F.3d 601, 608 {6
5
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Cir. 2014). “In reviewing a motion for judgment on the pleadings, we construe the complaint in
the light most favorable to the plaintiff, accept all the complaint’s factual &ibegaas tne, and
determine whether the plaintiff undoubtedly can prove no set of facts in support ofithe cla
that would entitle [him to] relief.ld. (internal quotation marks and citations omitted). “The
factual allegations in the complaint need to be suffictengive notice to the defendant as to
what claims are alleged, and the plaintiff must plead ‘sufficient factual mattemnder the legal
claim plausiblej.e., more than merely possibleFritz v. Charter Twp. of Comstock92 F.3d
718, 722 (& Cir. 2010) (quotingAshcroft v. Igbal556 U.S. 662, 677, 129 S. Ct. 1937, 173 L.
Ed. 2d 868 (2009)).
B. TheTrespassClaim

Through their Motions,Defendants Darden, Storm, McElwee, PlandBarroll, and
Merriweather argue Plaintiff's trespass claim should be dismissed bddauaintiff does not
own the property at issue; (B)e claim is barred by the statute of limitatioasd (3)Defendants
had lawful authority to be on the property.

Defendants initially argued Plaintiff could not bring a trespass claim beba&usenot
the owner of the property where the alleged trespass took place. Tennessee courts have long
recognized, however, that a trespass action may be brought by a pason either in actual
possession of the property at issoiein constructivepossessioiy virtue of holdinglegal title
See, e.g., East Tennessee Natural Gas Co. v. B8Itzenn. App. 100131,270 S.W.2d 591
(Tenn. Ct. App. 1954)Doss v. Tenness@&roducts & Chemical Corp47 Tenn. App. 577, 585,
340 S.W.2d 923, 927 (Tenn. Ct. App. 1960) (“Complainants are not required to establish a valid
subsisting legal title to the land, actual possession thereof and absence of valitldeigathe

defendant is enough;"City of Cowan, Tennessee v. City of Winchester, Tenndsse€&. Supp.
6
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3d 795, 808 (E.D. Tenn. 2015). Plaintiff alleges he was in actual possession of the property (Doc.
No. 39 1 27), and therefore, Defendants’ “standing” argumsemithout merit.

In a later brief, Defendants argue thtcause he does not own the propdptaintiff
must show damage the propertyn order to bring an action in trespass because he is relying on
the threeyear statute of limitations for “[@]ctiorfer injuries to personal or real propeftyenn.
Code Ann. 828-3-105(1).Defendants contend the ogear statute of limitations for personal
injury claimsappliesinstead and Plaintiff's claimis barred under that statutBlaintiff argues
the threeyear statute of limitations applies to trespass actions, and therefore, his claim is not
time-barred

The nature of damages recoverable in trespass actions sutigestatute applicable to
injuries to propertyapplies hereln Tennessealamages in trespass actidrage to compensate
the injured party and to punish the trespasser and deter their wrongful corRirtaky v.
Chapin,2018 WL 3603004, at *2 (Tenn. Ct. App. July 27, 2018) (ciMwjghan v. U.S. Sprint
Communications924 S.W.2d 632, 641 (Tenn. 199dPamages are to reflecthie injury to the
value of the use and enjoyment of the propeértg. Specifically, a plaintiffmay recover
compensatorydamayes or nominatlamagegin the absence afompensatorglamages)as well
as punitive damagesn appropriate case®erlaky, 2018 WL 3603004, at *2Meighan, 924
S.W.2d at 641-42.

Beyond simply stating their argument, Defendants have not cited authority suggesting
Section 283-105(1) doesiot apply to trespass actions, thiat it applies only to trespass actions
in which a plaintiffcan demonstrate the trespass resulted in actosgkto the propertyHere,

Plaintiff alleges loss of enjoyment of the property, as well as harm to his dogesigtaof the
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alleged trespass. (Doc. No. 39 § 67). Consequently, Defendants have failed thesbensonal
injury statute of limitationgpplies here

Defendantsnext arguethe oneyear statute of limitations for claims brought under the
Tennessee Governmental Tort Liability Act (“TGTLA”), Tennessee Code AnndBatetibn 29
20-305(b), bars Plaintiff's trespass clainPlaintiff argues theTGTLA does not apply here
becausedDefendanthave been sued in their individual, rather than official, capacities. (Second
Amended Complaint I 3 (Doc. No. 39Yo be clear, [the individual defendants] are being sued
individually.”)).

The TGTLA removes the immunity of governmental entities for injuries proximately
caused by a negligent act or omission of an emplaptieg within the scope of his or her
employment unless the injury arises out of certain specifically delineatediersefiienn. Code
Ann. § 2920-205. When a governmental employer retains immunity under one of those
exceptionsfor a particular claim, the plaintiff may maintain that claim against a governmental
employee in his or her individual capacitgee, e.g., Blevins v. Marion Coun020 WL
3036359, at 9 (E.D. Tenn. June 5, 20@0) . because Marion County is immune with respect to
the negligence claim, [plaintiff]f may maintain such claims against individueddadlants . . .7)
Colson v. City of Alcoa, Tenness@817 WL 4019596, at *11 (E.D. Tenn. Sept. 11, 2q1H
other words, the TGTLA does not provide governmental entities and employees with
simultaneous immunity); Baker v. Snyder2006 WL 2645163, at *10 (E.D. Tenn. Sept. 14,

2006) (“When the TGTLA reswes immunity for governmental entities and employees in their

1 Although not initially raised in their motion to dismi&efendants Storm and Dardsuabsequently
moved to supplement their motion to add this argument. (Doc. No. 56). The Couedgtize request.
(Doc. No. 57).
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official capacities, it allows plaintiffs to proceed against government engsoye their
individual capacities under Tennessee common law, unhindered by the THTEA Tenn.
Code Ann. 8§ 220-310(b) (“No claim may be brought against an employee . . . for damages for
which the immunity of the governmental entity is removed by this chapter unless thesabeien i

for health care liability brought against a health care practitioner.”).

Becausententional trespass is one of the exceptions listed in Section2®-295(2),
Metro, the governmental entity that employed the defendants, is immune from suit on the
trespass claim. Thus, a plain reading of the statute and the case lawboiedrali@tes that
Plaintiff may bring an intentional trespass claim against the defendants in theiduat
capacity and the TGTLA does not apply to such a claim.

Defendants argue this conclusiignn error because it conflicts with another provision of
the TGTLA, Tennessee Code Annotated Section 29-20a318hich states:

(&) When one (1) or more defendants to a lawsuit claim to be employees of a

governmental entity as defined by §8-29107 and are therefore entitled to the

governmental immunity granted by this chapter, it shall be a question of fact
whether the defendant or defendants claiming immunity are such employees. If

the trier of fact determines that the defendant claiming immunityois a

governmental entity employee, the lawsuit as to that defendant shall proceed like

any other civil case. If the trier of fact determines that the defendant ajaimin

immunity is a governmental entity employee, the lawsuit as to that defendant shall

proceed in accordance with this chapter.
Defendants construe this provision as holding that “any defendants who claim to be employees
of a governmeiat entity covered by the GTLA defendants such as Sgt. McElwee and Officers

Carroll and Plancie- ‘are theefore’ entitled to the ‘immunity’ granted by the GTLA.” (Doc. No.

55, at 7).Defendants also rely on Tennessee Code Annotated SectRM+2B0(cf, whichthey

2 Section 310(c) provides:
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interpret as applying “to an intentional tort claim against a government employeth@ikkaim
against these Defendants), even where the government is immune for the claion.N¢D 55,
at 8). In other words, based on Defendants’ proposed interpredagwery action against a
governmental employee in his individual capacity would be governed by the provisions of the
TGTLA, and its statute of limitations
Defendants’reading of the statutes not consistent witltase law.In Fann v. City of
Fairview, 905 S.W.2d 167, 174 (Tenn. Ct. App. 1998 individual defendantsited the same
provisiors Defendants cite in arguing theyere entitled to the same governmental immunity
afforded to their employeifhe Tennessee Court of Appeabgectedsuch abroad reading of the
statute:
The Tennessee Governmental Tort Liability Act is in derogationettmmon
law and must be strictly construeldockhart v. JacksesMadison County Gen.
Hosp.,793 S.W.2d 943, 945 (Tenn.App.1990). Upon construing the pertinent
provisions of the Act, it is quite apparent that the governmental immunity
afforded governmental entities has not been extended to the governmental
employee§ 29-20-205 specifically addresses the immunity, and removal thereof,
of ‘governmental entitiesWe recognize that the Act, in fact, does immunize to a
certain extent the employee in instances where the entity is itself liable. Hpweve

the exception to the removal of governmental immunity applicable to the
governmental entity has not been extended to the governmental employee.

(c) No claim may be brought against an employee or judgment entered against an
employee for injury proximately caused by an act or omission of theogeglvithin the

scope of the employee's employment for which the govental entity is immune in any
amount in excess of the amounts established for governmentatemit§ 2920-403,

unless the act or omission was willful, malicious, criminal, or perforfoegersonal
financial gain, or unless the act or omission waes @inhealth care liability committed by

a health care practitioner and the claim is brought against such healthrazitoper.

As used in this subsection (thealth care practitionemeans physicians licensed under
title 63, chapter 6, and nurses licensed under title 63, chapter 7.

10
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905 S.W.2cht 174 see alsaMcCutchen v. Tipton Count#30 F. Supp. 2d 741, 748 (W.D Tenn.
2006) (The TGTLA *addresses the liability of governmental entitedy” and “[i]ts

jurisdictional limitations do not apply to persosued individually.”); Hughes v. Metropolitan
Government of Nashville and Davidson Cour840 S.W.2d 352, 361 (Tenn. 2011) (The
TGTLA must be “strictly construed and confined to its esgrterms.”)

Defendants have not cited any cases in which a Tennessee coapphed theTGTLA
statute of limitationsto an individual capacitytort action brought against agovernmental
employee where the governmental employer is immune. Thus, Defendants have nishedtabl
the TGTLA statute of limitations applié®re.

Finally, Defendants argue they had lawful authority to be on the property, and therefore,
cannot be held liable for trespass. They had lawful authority, Defendants contengebaog
reasonable police department” would respond to a call under the circumstanged. dife
support, Defendants cifBwenty Holdings, LLC v. Land South TN, LIZD19 WL 4200970, at
*8 (Tenn. Ct. App. Sept. 5, 2019), where the court, quoting a trealesatified the essential
elements of a common law trespass claim as: (1) an intentional entry or hol@uay, the
defendant or a thing; (3) without consent or legal right. Defendants do not cite authoniygdefi
the parameters of “legal right,ior do they discuss whether their actions complied with relevant
Fourth Amendment case law. Therefore, they have failed to establishfPladtdim should be

dismissed because Defendants had a “legal right” to be on the prcgestfurphy v. Lazarev,

653 Fed Appx 377, 3786th Cir. 2016)(“It is not sufficient for a party to mention a possible

3 The Court notes th&tefendants cite a casieat addressess previous version of Tennessee’s criminal
trespass statute (repealed in 1989), which prohibited entry upon the premisesief endefiance of a
“lawful order.” State v. Lyons802 S.W.2d 590, 591-92 (Tenn. 1990). Defendants have not explained why
this case applies to a common law trespass claim brought in a civil case.

11
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argument in [a] skeletal way, leaving the court to put flesh on its bones.”)

Even if the Court assumed the legality of Defendants’ initial response, however,
Plaintiff's allegations are not limited to Defendanwntry onto his property. Plaintiff's
allegations also extend to Defendants’ continued occupation of his property once thegialle
had no reason to remain, and to Defendants’ retaliatory motivation for doing so. Whether those
allegations can ultimately be established remains to be seen, but thefieiensth withstand a
motion to dismiss.

C. Claimsagainst VUMC

As discussed above, Plaintiff asserts two claims against VUMC. Thelaim alleges
negligence per se for violation of Tennessee Code Annotated Section6-334 “[bly
involuntarily committing the Plaintiff in a mental institution for more than twdaty hours
without the approval of a general session judge” as required by the statute. (Doc. No. 39 1 68
71). The second claim alleges false imprisonment for “unlawfully detaininglaireif? against
his will.” (1d. 11 7274).

In its initial briefing, VUMC argued Plaintiff’'s claimshould be dismissed for failure to
comply with two equirements set forth in the Tennessee Health Care Liability Act (“THCLA”")
— the requirement that he file a certificate of good faith with the complaintecasred by
Tennessee Code Annotated Sectior289.22; and the requirement that he send aspienotice
to all potential defendants, as required by Tennessee Code Annotated Se@th2A9In its
most recent brief, VUMC acknowledgithat, based oMartin v. Rolling Hills Hosp. LLC600
S.W.3d 322, 334 (Tenn. 2020he determination of whether Plaintiff substantially complied
with the requirement of filing prsuit notice should await summary judgmerhus, the Court

need not address that issue.

12
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VUMC goes on to argue, howevehat even if Plaintiff provided theequired presuit
notice umer Section 2916-121, his claims are still subject to disnaikbecause he filed the
Second Amended Complaint after the expiration ofHELA’s oneyearstatute of limitations
Tenn. Code Ann. 8§ 296-116. That period may be extended whengarié notice is provided:
Section 2926-121(c) provides that “[w]hen notice is given to a provider as provided in this
section, the applicable statutes of limitations and repose shall be extended fadaopeme
hundred twenty (120) ga from the date of expiration of the statute of limitations and statute of
repose applicable to that providemhe parties appear to agree that the operative date for the
claims alleged against VUMC is April 29, Z)land that the 128ay extensiorf the oneyear
statute of limitationsexpired on August 27, 2019he Second Amended Complaint, naming
VUMC as a defendant, was filed on September 6, 2019 (Doc. No. 39).

Although that filing occurred 10 dayster the limitations period expireB)aintiff argues
the operative dates not the date the Second Amended Complaint was filed, but ththeate
on which he filed the motion to amend the complaint. The Motion to Amend Complaint
(attaching the Second Amended Compla(tpc. No. 35)was filed onAugust 26, 20190ne
day before the limitations period expiréd.o support his argument, Plaintiff cit€sazier v.

East Tennessee Baptist Hospitah S.W. 2d 925 (Tenn. 2001). Frazier, the Tennessee
Supreme Court held that “when the motion to amend the complaint and a proposed amended
complaint are filed prior to the running of the statute of limitations, the motion éncastands

in place of the actual amended complaint while the motion is under review by thé B6urt

S.W. 2d at 930. That the court grants the motion to amend after the limitations period has expire

4 The Magistrate Judge granted the motion to amend on September 6, 2019 (Doc. No. 38).

13
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“‘does not make the amended complaint untimelg.” The Sixth Circuit agrees with this
principle.SeeShillman v. United State821 F.3d 1336Table) 2000 WL 923761, at *6 (6th Cir.
2000) (“If a motion to amend is granted, the complaint is deemed amended as of the date the
proponent of the amendment sought leave to amend, and not when the request is actually
granted’); see alsdMayes v. AT & T Information Systems, 867 F.2d 1172 (8th Cir.1989)
Moore v. State of Ind999 F.2d 1125, 1131, 26 Fed. R. Serv. 3d 669, 1993 WL 269801 (7th Cir.
1993). VUMC has not responded to this argument in its reply brief. Thus, having failed to
address the applicability of the case law cited by Plaintiff, VUMC is not entitledstoissal
based on statute of limitations grounds.

As noted above, VUMC also argudsintiff failed to comply withSection 2926-122(a)
which provides that [ijn any health care liability action in which expert testimony is required
by § 29-26-115° the plaintiff or plaintiff's counsel shall file a certificate of good faith with the

complant.” Plaintiff contendshe was not required to file a certificate of good faith bechese

5 Section 29-26-115(a) provides:

(&) In a health care liability action, the claimant shall have the burdenowving by
evidence as provided by subsection (b):

(1) The recognized standard of acceptable professional practice in the
profession and the specialty thereof, if any, thatddkndant practices in the
community in which the defendant practices or in a similar communityeat t
time the alleged injury or wrongful action occurred;

(2) That the defendant acted with less than or failed to act withasydand
reasonable care in accordance with such standard; and

(3) As a proximate result of the defendant's negligent act or omission, the
plaintiff suffered injuries which would not otherwise have occurred.

14
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does not need expert medical proof in order to prove his claims, and consequently, Halls wit
the “common knowledge” exception to the certificate of good faith requirement.
Plaintiff's claims are not of the typical medical malpractice vari€he statute on which
Plaintiff's negligenceper seclaim is based, Tennessee Code Annotated Secti6ri33, is part
of a chapter on mental health treatment prayides that, if a judge is not available to provide a
hearing,an “admitting facility” maynot hold a defendant for more than 24 hduie false
imprisonment claim is presumably based on a violation of the same statute. VUMtthas
addressedhe elemats of these two causes of action or the need for expert medical proof to
address those elememtdJMC simply states that an expert must testify about the duty of care
owed by a hospital to a patient; it does not address the issue of whether ansergeted to
address the failure to comply with the due process requirements of applicablsetatizies.
Thus, VUMC has not established it is entitled to dismissal on these grounds.
The Court also notes that since the briefs were filed in this case, thesbee Supreme
Court issued a decision on the “common knowledge” excepliodackson v. Burrell 602
S.W.3d 340, 348 (Tenn. 2020), the court discussed the parametererteptionand held that
it applied to plaintiff's claim that a massage therapestually assaulted her during a massage:
Tennessee has long recognized the common knowledge exception in health care
liability cases. IMOsunde v. Delta Medical Centaghe Court of Appeals held that
‘expert testimony is not required where the act of alleged wrongful conduct lies
within the common knowledge of a laypersd05 S.W.3d 875, 887 (Tenn.
Ct. App. 2016) (citingaldwin v. Knight 569 S.W.2d 450, 456 (Tenn.
1978);Bowman v. Henard547 S.W.2d 527, 5331 (Tenn. 1977)Tucker v.

Metro. Gov'tof Nashville & Davidson Cnty686 S.W.2d 87, 92 (Tenn. Ct. App.
1984)).

6 The hearing requirements are described in Tennessee Code AnSatatied 336-413.

15
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Although the Act's presuit notice requirementTennessee Code Annotated
section 2926-121, applies to all health care liability claims under the Act, the
same is not true for whether expert testimony is required under Tennessee Code
Annotated section 296-122. {A]dditional analysis is needed to determine
whether expert proof is necessa@sunde 505 S.W.3d at 887 (citingmith v.
TestermanNo. E2014-0095620A-R9-CV, 2015 WL 1118009, at *5 (Tenn. Ct.
App. Mar. 10, 2015)perm. app. denie(lfenn. June 15, 20158¢ee alsdstate of
Bradley v. Hamilton Cnty.No. E201402215COA-R3-CV, 2015 WL 9946266,

at *5 (Tenn. Ct. App. Aug. 21, 2015) (quotiSgnith 2015 WL 1118009, at *4)
(stating that expert testimony is not required ‘if the negligence is obvious and
readily understandable by an average layperson’).

Courts determine on a cabg-case basis whether expert testimony is necessary in
a health cee liability case.

* % %

What all of these cases have in common is the fundamental consideration of
whether the conduct at issue involved the exercise of medical judgment or skill. In
other words, whether the alleged negligent conduct involved techoical
specialized knowledge of a medical procedure or a patient’'s medical condition or
whether the alleged negligent conduct involved medical deemgiking —such

as determining the type of treatment or procedure to perform or the type of
equipment or medicine to use. If so, then expert proof would be necessary. As
Professor King has suggested, this inquiry might be phrased as wHgther
specific decision making by the health care provider ... involve[d] the exercise of
uniquely professional medical skills, a deliberate balancing of medical risks and
benefits, or the exercise of therapeutic judgmdite Common Knowledge
Exception, supraat 56.

602 S.W.3dat 350 (footnote omitted).

Neither party has filed a supplemental brief addressingJéoksondecision.In any
event, at this stage of the proceedings, based solely on the allegations of thentotihel&ourt
is without sufficient information to determine whetllee conduct at issuecompliance with a
statutory judicial hearing requirementrequires the exercise of medical judgment or skill as

described inJacksonThus, dismissal at this stage is appropriate.
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V. Conclusion

For the reasons set forth above, Defendant Ryan Storm and Marcus Darden’s Motion to
Dismiss Second Amended Complaibioc. No. 41) Defendant Brittany McElwee, Edin Plancic,
and Nicholas Carroll's Motion to Dismiss Second Amended Complaint (Doc. No. 54),
Defendant Officer Merriweather’'s ®lion to Dismiss Plaintiff's Second Amended Complaint
(Doc. No. 58), and Defendant Vanderbilt University Medical Center's Rule 12(apm&dr
Judgment on the Pleadings (Doc. No. 70) BYeNIED. Defendant Vanderbilt University
Medical Center'sMotion to Exclude Plaintiff's Notice of Filing Interrogatory Response and

Related Documents (Doc. No. 850&NIED, as moot.

= L

WILLIAM L. CAMPBELL, JR/”
UNITED STATES DISTRICT JUDGE

An appropriate @lershdl enter.
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