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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

TRIUMPH HOSPITALITY, LLC,
Plaintiffs

V.
Case No. 3:19-cv-00353
CONSTRUCTION MANAGEMENT, JudgeAleta A. Trauger
INC., WILLIAM COUL SON,

Individually, and DUSTIN GEDITZ,

Individually,

N N N N N N N N N N N N

Defendants.

MEMORANDUM

Before the court is the defendants’ Motion to Dismiss (Doc. No. 7), which seeks the
dismissal ofseveralof the claims asserted in plaintiff Triumph Hospitality, Is€orrected
First Ameneéd Complaint(Doc. No. 6) against defendant i@&ruction Managemédn Inc.
(“CMI”) anddismissal of all claims asserted against defendants William Coulson and Dustin
Geditz in their individual capa@#s. In its ResponsdDoc. No. 17), the plaintiff voluntarily
dismisses (without prejudice) its claims for breach of cehaadbreach of the covenant of
good faith and fair dealing against defendants Coulson and DDsspite some ambiguity,
addressed herein, it alappears to voluntarily dismiss its claim fmocurement of breach of
contract.Otherwise, itopposes the motioand posits, in the alternative, that it should be
permitted toagain amend its Complaint under Rule 15 of the Federal Rules of Civil
Procedure.

For the reasons set forth heretine plaintiff's motion to amend its pleading will be

granted andthedefendant’s motion will be granted in part and denied in part as moot.
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Procedural Background

Triumph initiated this action on April 9, 2019 by filing a Verified Complaint in the
Chancery Court for Montgomery County, Tennessee, naming CMI and Coulson as
defendants. The defendants removed the case to this court on April 30, 2019, on the basis of
diversity jurisdiction. (Doc. No. 1). Triumph promptly filed=a&st Amended Complaint, and
then a Caected First Amended ComplaifitereafterComplaint”), adding defendant Dustin
Geditz and lengthening the already lengthy pleadingrbgdditional ninpages

Triumph bring numerousclaims for relief* largely without distinguishing which
defendants are the target of which claimibe plaintiff seeks declaratory relief, damages,
costs, attorney’s fees, and prand posjudgment interestin lieu of answering,the
defendants filedheir Motion to Dismissunder Rule 12(b)(6seeking dismissal of the claims
for: (1) intentional misrepresentation/fraud and civil conspiracy (Count(RB))fraud in the
inducement (Count IV)(3) negligent misrepresentation (Count &) breach of fiduciary
duty (Count VI);(5) procurement of breach of contract (Count V(B) violation of Tenn.
Code Ann. § 66-103 (Count XI);(7) violation of theTennessee Consumer Protection Act
(Count Xll); (8) piercingthe corporate veil(Count XII); (9) “misrepresentation by
concealment” (Count XIV);and (10) rescission (Count X) In addition, they seek the
dismissal of the claims for breach of contract (Count VIII) and breach of the chweina
good faith and fair dealing (Count IXjo the extentthese claims are asserted against
defendants Coulson and Geditz.

In its Response in Opposition to Defendants’ Motion to Dismiss (Doc. No. 17), the

plaintiff agrees to voluntarily dismiss without prejudice, pursuant to Rule 41(a$(t)aims

! Several of the items Triumph characterizes as distinct causes of action appear
merely to be types of damages or remedies.



for breachof contract and breach of the covenant of good faith and fair dealing against
Coulson and Geditand the claim for procurement of breach of contract against all
defendantsOtherwise, he plaintiffinsiststhat its claims are adequately pleaded and,en th
alternative,moves forleave to amendhe Complaintto plead with more particularity any
claims the court finds are inadequately supporiéw defendants have filed a Reply (Doc.
No. 18), arguing that the plaintiffs Response simply ignores the governingstagaards
pertaining to pleading.

. Factual Allegations

Triumph alleges that it is a Tennessee limited liability company in teadss of
hotel development and that it owns and operates the Sleep Inn (the “Hotel”) located at 230
Cracker Barrel Drive, Clarksville, Montgomery County, Tennessee. CMI muth akota
corporation with its principal place of business in South Dakota. Coulson ant: @esl
residents of South Dakota and CMI’s incorporators.

Triumph entered into a contract (“Contract”) with CMI in September 2016, pursuant
to which CMI was to construct the Hotel in Clarksviide approximately $5.8 million.See
Contract,Doc. No. *2, at 70.§ Triumph states, without explanation, that “[d]efendants did
not allow Triumph to negotiate the terms of the Contract.” (Cofi8.) The Contract was a
“costplus” agreement, meaning that Triumph would reimburse CMI for all actutd obs
construction and pay a contractor’s fee of 9% above that total for “overhead ahdmutain
additional supervision fee.” (Compfl 59.) Triumphgenerallyalleges that CMI was not
licensed to engage in the construction of mmliiion-dollar pojects in the state of

Tennessee; that the defendants, acting collectively, fraudulently reprefiesttedwas so

2 The Contract contains an arbitration provision, which CMI has apparently elected
not to enforce.



licensed; and that the defendants fraudulently induced the plaintiff to contrcCMit to
build the Hotel and then failed to fulfill theiobligations under the Contract.

More specifically, Triumph alleges th@MI was incorporated in thgtate of South
Dakota in March 2015. (Compl. 1 19, 22; Certificate of Incorporation, Doc.&patl40,

41.) The Articles of Incorporation identifydbh Coulson and Geditz as Incorporators of CMI.

(Compl. 11 20, 21; Doc. No.-Z, at 42.) Coulson is also identified in various corporate
filings as the registered agent, presideiector, and sole shareholder. (Compl. 11 20, 21;
Doc. No. 1-2, at 41, 42, 44.)

On April 20, 2015, the defendants made an initial filing with the Tennessee Secretary

of State to register CMI to do business in Tennessee and, on the same date, applied for a
general contractor’'s license with the Tennessee BdardLicensing Contractorqthe
“Board”). (Compl. 1 31 and 32; Doc. No2] at 5654 (Contractdis License Application).)
In the space on the Application for identifying the “Monetary Limit Requesteé (Hiz
contracts),”someone initially wrotéunlimited,” marked that out and wte “$500,000.00”
just above itand then marked out that figure and wr$884,000.00, with illegible initials
scribblednext to thdastchange. (Doc. No. 1-2, at 51.)

Although the Complaint broadly refers to the “defendants,” the Contradtarense
Application identifies CMI as the applicant whose name should appear on the license;
William Coulson is identified as the “Qualifying Agent,” 100% owner, and president of
CMI; and Dustin Geditz is identified as a qualifying agent or employee, and mis Ba
designated to be on the license based on his contracting experience. (Do, Bb5@53.)

Both Dustin Geditz and William Coulson executed the Tennessee Contractagissé.ic

Affidavit that is incorporated into the Contrac®ilicense Application, @hthe packet of



documents submitted with the Application also includes a Power of Att@xegutedoy
Coulson andppointing Geditz as Project Manager and Power of Attorney. (Doc.-Rloatl
56.)

In the Affidavit, both Coulson and Geditz attest, among other things, that CMI had
“NOT bid, offered to engage or performed any construction in the State of Tennessee, whe
the amount of the contract was $25,000 or more, or in the case of those domiciled in non
reciprocal states, $2,500, as would require araotur’s license to engage in contracting.”
(Doc. No. 12, at 55; Compl. T 33Jriumph contends that this statement was false, because
the defendanthiadalreadyentered into a contract and “pulled a permit” to build a-&iory
hotel in Nashville, Tennessee in December 2@dmpl. T 29; Doc. No.-2, at 46), even
before CMI was incorporated in South Dakota.

On May 20, 2015, Coulson, on behalf of CMI, filadHardship License Request
(“hardship request))representing that it would pose a hardship andWwner ofa project
CMI wanted to bid for to wait until the next scheduled Board meeting for approGabé
licenseapplication. (Doc. No. &, at 58.) Tl originaly requested monetary liman the
hardshiprequestwas “unlimited,” andColsonrepreseted thatCMI had not actually bid on
or performed work without the appropriate license. (Doc. Na. dt 58.) Coulson, on behalf
of CMI, submitted arevisedhardship equest, pertaining to the same project, on June 29,
2015. The monetary limit requested on the revised application was $284,000. (Do€,No. 1
at 60; Compl. 1 36.)

By letter dated June 3®015 (“hardship license letter;)the Board granted the
hardship request and authorized CMI to bid and perform work on construction projects in

Tennessee on contracts valued at $284,200 or less. The qualifying agent identified on the



license was Dustin Geditz; the expiration date was July 31, 2017. (Doc.-Noat162;
Compl. T 39.)

The plaintiff alleges that, upon discovering that “they” were going to recelzense
with a $284,200 monetary limit, Coulson and Geditz conspired together to defraud the local
permitting offices in Tennessee “and all potential owner/developersjiegiag to alter, and
actually altering, “theirhardship license lettdo reflect an‘unlimited” budgetamount and
using that document to induce builders to contract with them on projects well over the
limitation established by CMI’s licens&hey acted on that conspiracy by altering titense
letter accordingly.(Compl. 1 4344; Doc. No. 12, at67, 96-99;see alsdoc. No. 12, at
100-30 (Board Request for Summary Suspension of CMI’s license, with attached supporting
exhibits).) In further perpetration of the conspiracy, the “defendants” fadsbigrtised on
CMI’s website that “We are either licensed or capable of licensing in all loweai#8.5t
(Compl. 1 48; Doc. No. 1-2, at 69.)

The Complaint alleges that Coulson fraudulently represented to Triumph that CMI
was a board qualified contractdicensed to build hotels in Tennesssgh an unlimited
budget. (Compl. 1 45.) The Complaint does not allege when this representation toak place
in what context. The Complairstates very generallthat the “defendants” used the same
falsified license to induce Triumph to enter into a cacit with “it,” presumably meaning
CMI (Compl. T 46), and that the “defendants” collectively made fraudulerésepiations
and held “itself” out to Triumph to be a licensed general contractor qualified torucins
multi-million-dollar hotel (Compl. #9). The “defendants” bid on Triumph’s proje&nd
Triumph, in reliance upon representations by the “defendants,” ultimately awarded the

project to “the defendants” and entered into the Contract for the constructibe Hbtel



(Compl. 11 50, 51.) Thearties executed the Contraoh September 1, 2016 for the
construction of a $5.8 million hotel in Tennessee. (Compl. 1 69; Doc.-Rloat17695.) The
Contract itself does not incorporate any representations regarding Gidhisitie status.

Although Triumph alleges numerous problems with the Contthaet construction,
and the end producit received a certificate of occupancy for thi®tel sometime in
September 2018.

In October 2018, after Triumph’s relationship with CMI had largely concluded, a
complaint against CMI was filed with thBoard alleging that CMI was building in
Tennessee without the required license. (Compl. $111tMoc. No. 12, at 96-99.) As a
resut, the Board discovered that CMI had alterednhsdshiplicenseletterin order to pull
permits and engage in construction projects in excess of the monetary limit inigyosed
license. (Compl. § 112; Doc. No-21 at 10630.) CMI’s license was suspended. (Compl.
114.)

CMI voluntarily entered into a Consent Order before the Badaited January 30,
2019, which adopted findings of fact, including that: (1) CMI had entered into several
contracts to build hotels over the course of the two years preceding November 27t 2018; i
had acquired its contractor’s license with a monetary limit of $284,200 on July 29, 2015;
CMI alteredits hardship license letter to show the monetary limit as “unlimited”; CMI had
used the fraudulent letter to mislead codes departments into issuing permésciwded
CMTI's actual monetary limit; CMI's contractor’s license was reedwn July 19, 2017 with
the same $284,200 monetary limit; based on CMI’s financial statements, thengolangiaed
the financial solvency to contractgpects over $284,200. (Doc. No-2] at 13637.) Based

on CMI's violation of Tenn. Code Ann. 8§ 62103(a)(1) and the Board's finding that it



posed an immediate danger to the health, safety and welfare of the citizeasStattn of
Tennessee, CMI's contractor’'s license was immediately and summarily sedpfarda
period of six monthseffective November 27, 2018. (Doc. Ne2lat 13839.) The Consent
Order imposed a civil penalty and other restrictions. Triumph alleges thati¢fentiants”
kept illegdly operating in Tennesse@&ven following the suspension of CMI's license.
(Compl. 1 119.)

[I1.  Legal Standards

In deciding a motion to dismiss for failure to state a claim under Rule 12(l)€5)
courtwill “construe the complaint in the light moswiaable to the plaintiff” and “accept its
allegationsas true.”Directv, Inc. v. Treesd87 F.3d 471, 476 (6th Cir. 200Thge v. Rock
Fin. Corp, 281 F.3d 613, 619 (6th Cir. 2002). Unless additional pleading requirements
specific to theplaintiff's claims say otherwise, the Federal Rules of Civil Procedure require
only that a plaintiff provide “ashort and plain statement of the claim that will give the
defendant fair notice of what the plaintifftdaim is and the grounds upon which ésts.”
Conley v. Gibson355 U.S. 41, 47 (1957). The coumust determine only whether “the
claimant is entitled to offer evidence to support the claims,"wiather the plaintiff can
ultimately prove the facts allege8wierkiewicz v. Sorema N,A34 US. 506, 511 (2002)
(quotingScheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’s allegations, however, “must be enough to raise a right to relief abov
thespeculative level.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). To establish the
“facial plausibility” required to “unlock the doors of discovery,” the plaintiff cannot rely on
“legal conclusions” or “[tlhreadbare recitals of the elements of a cause of actian,” bu

instead, theplaintiff must plead “factual content that allows theitdo draw the reasonable



inference that thedefendant is liable for the misconduct allegeishcroft v. Igbal556 U.S.
662, 67879 (2009).“[O]nly a complaint that states a plausible claim for relief survives a
motion to dismiss.1d. at679; Twombly 550 U.S. at 556.

Rule 9(b) of the Federal Rules of Civil Procedure states that, when pleaxidg‘fa
party must state with particularity the circumstances constituting fraud.” The SixthitCir
has explainedhat, while Rule 9(b) imposes a heightened standard, the underlying purpose of
the rule is to servthe same ends as the general pleading requirements of Rule 8:

[Rule 9(b)] should not be read to defeat the general policy of “simplicity and

flexibility” in pleadings contemplated by the Federal RulRather, Rule 9(b)

existspredominantly for the same purpose as Rule 8: to provide a defendant

fair notice ofthe substance of a plaintiff's claim in order that the defendant

may prepare aesponsive pleading. Rule 9(b), however, also reflects the

rulem&ers’ additional understanding that, in cases involving fraud and

mistake, a more specific form abtice is necessary to permit a defendant to

draft a responsive pleading.

United States ex rel. SNAPP, Inc. v. Ford Motor,&32 F.3d 496, 504 (6th Cir0@8)
(citationsand quotation marks omitted). “So long as a [plaintiff] pleads sufficient datail

terms of time,place, and content, the nature of a defendant’s fraudulent scheme, and the
injury resulting from thdraud—to allow the defendant torepare a responsive pleading, the
requirements of Rule 9(b) wienerally be met.Id. “Where a complaint alleges ‘a complex

and farreaching fraudulent scheméyen that scheme must be pleaded with particularity and
the complaint must also ‘provide ewples of specific’ fraudulent conduct that are
‘representative samples’ of the schemgdited States exel. Marlar v. BWXT ¥12, LLC

525 F.3d 439, 4445 (6th Cir. 2008) (quotingnited States epel. Bledsoe v. Cmty. Health
Sys., Inc. 501 F.3d 493, 510 (6th Cir. 2007)). “Rule 9(b) does neguire omniscience;

rather the Rule requires that the circumstances of the fraud be pleshattgh specificity to

put [the opposing party] on notice as to the nature of the claMiliams v.Duke Energy
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Int’l, Inc, 681 F.3d 788, 803 (6th Cir. 2012) (quotidichaels Bldg. Co. vAmeritrust Co.,
N.A, 848 F.2d 674, 680 (6th Cir. 1988)).
V. Discussion

A. Failureto Plead Fraud with Particularity

The defendants argue that the plaintiff's fraud claims, including Coufitténtional
misrepresentatiof), Count IV (fraud in the inducement), and Count XIV (misrepresentation
by concealmentare inadequately pleaded because the Complaint fails tdyspéduch of
the three separate defendants is responsible for the intentional misreprsemat
fraudulent omissionsat issue.Instead, the defendantrgue the Complaint treats the
defendants monolithically as a single entityey assert that this gg of “group pleading”
does not satisfy the requirements for pleading fraud under Rule 9 of the FedesmabRule
Civil Procedureln response, Triumph argues that it has pleaded these claims with sufficient
specificity to put the defendants on notice ofaivthe claims are and that the defendants, at
this juncture, are in sole possession of “the intimate knowledge of how the licensing
paperwork was filled out and by whom and which of them altered the documents.” @oc. N
17, at 6.) In the alternative, Triumph maintains that it should be permitted to amend or
supplement its pleading.

Generally speaking, a plaintiff seeking to comply with Rule 9(b) must ‘&ltbg

time, place, and content of the alleged misrepresentation on which he or shethelied,;

3 Insofar as the plaintiff intended to distinguish among claims for intentional
misrepresentation, fraudulent misrepresentation, and fraud, under Tennesskedawerms
are simply different names for the same cause of adtiodge v. Craig 382 S.W.3d325,
342 (Tenn. 2012)Concrete Spaces, Inc. v. Send2rS.W.3d 901, 904 n.1 (Tenn. 1999).
Because the Tennessee Supreme Court has suggested that the term “intentional
misrepresentation” be used exclusively, in order to avoid confuséeniHodge382 SW.3d
at 342, the court refers to this claim as intentional misrepresentation.
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fraudulent scheme; the fraudulent intent of the defendants; and the injury resulting from the
fraud.” Bledsoe 501 F.3d at 504 (quotind.S. ex rel. Bledsoe v. Cmty. Health Sys., [B#2

F.3d 634, 643 (6tiCir. 2003)). Courts, however, have recognized that fraud often involves
subterfuge andnisdirection that may leave a victim in the dark about many of the details of a
scheme, even aftée realizes he has been defrauded. Accordingly, “Rule 9(b)’s particularity
requirement may é relaxed when certain informah is solely within the defendant’s
knowledge.” Traxler v. PPGIndus., Inc, 158 F. Supp. 3d 607, 630 (N.D. Ohio 2016)
(quoting SEC v. Blackwell291 F. Supp2d 673, 691 (S.D. Ohio 2003)). In that light, Rule
9(b) does not requir@riumph to know, for example,who originally altered thdnardship
licensdetter.

Rule 9(b)'s flexibility with regard to information outside the reach of anpféi
however,cannot excuse all afriumphs omissions. A plaintiff asserting a cause of action for
intentionalmisrepresentation must establish six elements:

(1) that [the defendant] made a representation of an existing or past fact; (2)

thatthe representation was false when it was made; (3) that the representation

involved a material fact; (4) that [the defendant] made the representation
recklessly, withknowledge that it was false, or without belief that the
representation was true; (3hat the [plaintiff] reasonably relied on the
representation; and (6) that [the plaintifas] damaged by relying oneh
representation.
Davis v. McGuigan325 S.W.3d 149, 154 (Tenn. 2010) (citWlker v. Sunrise Pontiac
GMC Truck, Inc, 249 S.W.3d 301, 311 (Tenn. 2008)). In order to effectively plbexk
elements, a plaintiff must identify, at least generally, “wi® dlleged to have] made
particularmisrepresentations and when they were madedver v. Langston Equip. Assqcs.

958 F.2d742, 745 (6th Cir. 1992). Without a clear identification of the allegedly false

statements and theispeakers, one cannot effectiveassert the elements of falsity,
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materiality, knowledge, oreasonableness of reliance. Without at least some sense of the
timing of the statementsand, therefore, their context within the parties’ course of
business-ene cannot effectively assentateridity, reliance, or damage3riumph, however,
describes CMI's scheme only generally, witkery little detail regarding specific
misrepresentations made to CMI itself, as opposed t@x@mmple, false statements made to
permitting authorities. Whil@riumph does allege thaCoulson fraudulently represented to
Triumph that CMI was a boamualified contractor licensed to build hotels in Tennessee
with an unlimited budgeit does not indicate when this statement was made, in what context,
or how Triumph rekdon the statement. While it points to thiéeredhardship icenseletter,
Triumph does not allege that it actually saw that document prior to contracting with CM
Moreover, the purpose of the alteration appears to have beatdvepermitting offices,

not Triumph. To proceed with its fraud claims, Triumph required to describe, with
particularity, howit wasdefrauded—for example, by describing specific misrepresentations,
by and to identifiable people, about the scope of CMI's licensure.

Moreover, CMI, Coulson, and Geditz are correct that, when a plaintiff pursues fraud
claims againsmultiple defendantst must make Specific allegations as to each defendant’s
alleged involvement.” N. Port Firefighters’ PensioA.ocal Option Plan v. Fushi
Copperweld, In¢.929 F. Supp. 2d 740, 773 (M.D. Tenn. 2013) (Haynes, C.J.). Mere “group
pleading’ . . . fails tameet . . . [Rule] 9(b)'s specificity requirements . . D.E.&J Ltd.
P’ship v. Conaway284 F. Supp2d 719, 730 (E.D. Mich. 2003&ff'd, 133 F. App’x 994
(6th Cir. 2005). While Triumph cannot be expected to know, particularly at this stage of
litigation, what went on between Coulson and Geditz behind closed doors, it should at least

beable to assert clearly what each man did or did noteparticularTriumph personnel. If
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there is information Triumph lacks—for example, the precise date or wording of a
communicatior-it can simply say so in its statement of its claims. Rule 9(b) does not
require perfect recollectioar knowledge—it merely requires enough particularity for each
defendant to know what the claims against loimt are about. The Complaint’s repeated
reference to “defendants” is unacceptably vague.

BecauseTriumph has failed to tie each defendant to a specific, identifiadlee f
statement aa specific time (or at least a reasonably described range of possible dates), it has
not met therequirements of Rule 9(b). Nevertheless, the court finds good reason to allow
Triumphto amend itstatement of its claims. This case is yanl the proceedings, and the
issues underlyingriumphs fraud allegations are central to the caBee court,therefore,
will allow Triumph to file a SecondAmended Complaint. SeeFed. R. Civ. P. 15(a)(2)
(providing thateaveto amend should b#reely” granted “when justice so requirgs”

The fact thaffriumph will be given the opportunity to provide more detagagport
for its intentional misrepresentatiaiaim obviates any need by the court to consider several
of the defendantsbther argments.In particular, the defendants argue that Triumph has
failed to plead fraudulent concealmenggligent misrepresentatioand violation of the
Tennessee Consumer Protection Act with the particularity required by Rule p.alBme
argue that the allegations are “especially thread@et. No. 71, at 11)as they pertain to
defendant Geditand that the conspiracy claim must be dismissed because it lacks an
underlying tort (since the fraud clasnare defective) and is not pleaded with the requisite
particularity. These are all issues that the courtedrhe defendantso move—revisitonce
the fraud is more clearly explained.

In sum the court will grant the plaintiffs motion to amend the complaint to plead
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with greater specificityall of these claims-intentional misrepresentation (Count IlI), fraud
in the inducement (Count 1V), misrepresentation by concealment (Count XIV)gemgl
misrepresentation (Count V), violation of the Tennessee Consumer Protectionodot (C
XIl), and civl conspiracy (Count lIB—andwill deny as moot the motion to dismiss these
claims.

B. Procurement of Breach of Contract

Triumph’s Count VII, for procurement of breach of contract, is premised upon a
theory that the “Defendants intended to breach theér@crwhen it [sic] knowingly entered
into the Contract under the false and altered license.” (Cdh®34.) The defendants argue
that this claim should be dismissed becaDB#, as a party to the contraciannot be liable
for procuring thebreach of thiacontract and, similarly, that Coulson and Geditz, as agents
and employees of CMI, were not third parties to the contract and therefore cariableoe
for procuringits breach.

The plaintiff's Response contains a subsection titled “Triumph Voluntarggisses
Without Prejudice It's [sic] Claim for Procurement of the Breach.” (Oo. 17, at 16.)
Under this heading, Triumph copied and pasted the text from the section Titlachph
Voluntarily Dismisses Without Prejudice Ifsic] Claim for Breach of Contract and Breach
of the Covenant of Good Faith and Fair Dealing Against Individual Defendants, fVillia
Coulson and Dustin Geditz Only.” (Doc. No. 17, at 16.) That is, the text in both sections
states only:

Pursuant to Fed. R. Civ. P. 41 Triumph voarily dismisses without

prejudice its claim against the individual Defendants for William Colson and

Dustin Geditz for breach of covenant of good faith and fair dealing against

individual William Coulson and Dustin Geditz.

(Doc. No. 17, at 16.)
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Based on the heading, the court understands that Triumph intends to dismiss the
breach of procurement claim and that it likely intended to dismiss the claim as to all
defendants and not only Coulson and Geditz. It did not spell out that intention, however.
Moreover, a‘basic principle under Tennessee law [is] that a party to a contract cannot be
liable for tortious interference with that contrac€dmbio Health Solutions, LLC v. Reardon
213 S.W.3d 785, 789 (TenB006) see alsd.add v. Roanélosiery, Inc, 556 S.W.2d 758,

759 (Tenn. 1977) (“[A] party to a contract cannot be held liable for procuring its own breach
or termination of that contract.”). The court will therefore grant that portiorthef
defendants’ motion seeking dismissath prejudiceof the claim for procurement of breach

of contractagainst CMI. It will grant the plaintiff's motion to dismiss without prejudice this
claim insofar as it is asserted against Coulson and Geditz.

C. Breach of Fiduciary Duty

In support of Count VI of th&Complaint, for breach of fiduciary dutyTriumph
assertdhat it had a confidential relationship with the defendathist the defendants “were
the dominant personalities having control over Triumph with their alleged building
expertis€, and thatTriumph, in reliance upon that expertise and confidential relationship,
awarded “defendants” the contract and was damaged as a result. (§Ha#, 225, 228.)

The defendants seek dismissal of this claim on the grounds that the plailstitb fallege
specific facts that would support a finding that a fiduciary relationship existedeée the
plaintiff and any of the defendantBriumph in responsensists that the question of whether
a fiduciary relationship was created is question of fact to be resolved yryhét argues
that it hasadequately allegethat the defendants were in a position to influencexarcise

control overthe plaintiff by virtue of the terms of their contract and the fact that this was
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Triumph’s first hotel, while the defendants held themselves out to be experiencedshafilde
commercial hotels. kllegesthat Triumph did not have the opportunity to negotiate the terms
of the contracand asserts th#éite defendants “exercised complete control akerProject.”
(Doc. No. 17, at 18.) It also argues thatostplus contract, such as the one at issue here,
implies an understanding that the costs must be reasarabligi\es rise to a “special duty”
on the part of the contractor to the ownd. (citing Forrest Const. Co. v. Laughlin 337
S.W.3d 211, 223 (Tenn. Ct. App. 201Y)

“In order to recover for breach of fiduciary duty, a plaintiff must establigh:a
fiduciary relationship, (2) breach of the resulting fiduciary duty, and (3) injury to Hietibf
or benefit to the defendant as a result of that breaam’ Taylor Realtors, Inc. v. Spgru
No. W201600188COA-R3-CV, 2010 WL 493996,/at *3 (Tenn. Ct. App. Dec. 3, 2010)
(citing 37 C.J.S. Fraud 8 15 (2008)). For purposeshef first element, Tennessee law
recognizes two types of fiduciary relationships: (1) “relationshias are fiduciary per se
(e.g., attorney/client, guardian/ward) and (2) relationships that arddeatil’ due to one
party s ability to exercise ‘dominion and control’ over another paitiyierimages, Inc. v.
Newman No. E201800375C0OA-R3-CV, 2019 WL 1380096, at *15 (Tenn. Ct. App. Mar.
26, 2019) (citations omitted)Triumph does not purport to claim a fiduciary per se
relationship with the defendants.

Tennessee courts have recognized that “confidential relationships can assume a
variety of forms,” as a result of which “the courts have been hesitant to defimsdyredat
a confidential relationship end the court must look to the particular facts and circumstances
of the case to determine whether one party exercised dominion and control over another,

weaker party.’Foster BusPark, LLC v. WinfreeNo. M2006-02340@0A-R3-CV, 2009 WL
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113242, at *12 (Tenn. Ct. App. Jan. 15, 2009[F]iduciary relationships may arise
whenever confidence is reposed by one party in another who exercises dominion and
influence.”Id. at *13. Notably, however, the mere fact that one of two contracting business
entities professed to possess greater expertise in the pertinent ®aseres does not suffice
to establish that the party with greater expertise dominates or controls theSathee.q.
Faber v. Ciox Health, LLC331 F. Supp. 3d 767, Z&W.D. Tenn. 2018)“[T]he general
rule is that ‘parties dealing at arm’s length lack the sort of relationship of trdst an
confidence that gives rise to a fiduciary relationship.” (quotiadl v. Liberty Ins. Corp.
No. 3:13CV-206-TAV-HBG, 2013 WL 6571928, at *6 (E.D. Tenn. Dec. 13, 20113))
Triumph allegesfew actual facts in support of the existence of a confidential
relationship Moreover, itappears that the only form the alleged breadiduciary duty took
is the defendants’ famire to disclose that CMI was not properly licensbtofar as the
alleged breach of fiduciary duty consists of the failure to disclose GMEdlicensurestatus,
the claim appears taverlap substantially withthe plaintiff's claim for fraudulent
concealmentA claim for fraudulent concealment exists when one party knows pertinent
facts and fails to disclose themhespite a duty to do s&eeShadrick v. Coker963 S.W.2d
726, 736 (Tenn. 1998). Such a duty to disclose, in ttarises where a confidaat
relationship exists.1d. (quotingBenton v. SnydeB25 S.W.2d 409, 414 (Tenn. 1992)). As
theTennessee Supreme Court baplained
Fiduciary relationship, confidential relationship, constructive fraud and
fraudulent concealment are all partsttoié same concept. [T]he nature of the
relationship which creates a duty to disclose springs from the confidence
and trust reposed by one in another, who by reason of a specific skill,
knowledge, training, judgment or expertise, is in a superior position to advise
or act on behalf of the party bestowing trust and confidence in him. Once the

relationship exists there exists a duty to speak .[and] mere silence
constitutes fraudulent concealment.
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Shadrick 963 S.W.2dat 736 (internal quotation markand citation omitted)quoted inPNC
Multifamily Capital Institutional Fund XXVI Ltd. Bhip v. Bluff City Cmty. Dev. CorB87
S.W.3d 525, 550 (Tenn. Ct. App. 201dennessee courts also recognize, however, that
concealment, in the context of a claim for fraudulent concealment, may “consist i
withholding information asked for, or in making use of some device to mislead, thus
involving act and intention. The term generally [implies] that the person is in s@ye
called upon to make a disclosur@®RNC Multifamily Capital Inst. Fund387 S.W.3d at 550.

At this juncture the court finds that the Complaint fails to allege facts sufficient to
establish the existence of a confidential relation$bippurposes of a claim for breach of
fiduciary duty Triumph’s allegationsthat the defendants “were the dominant peabbes,
having control over Triumph with their alleged build expertise” in conjunction with the
existence of a cogilus contract, standing alonareoverly conclusoryRegardless, dcause
of the substantial overlap with the fraudulent concealment claim and the court’s
determination that thelaintiff should be permittetb amend th€omplaintto allege fraud-
including fraudulent concealmentwith greater specificity, the plaintiff will, athe same
time, have the opportunity to amend its pleadingltegeadditional facts in support of its
claim for breach of fiduciary dutyThe defendant’s motion to dismiss the claon will be
denied without prejudice.

D. Violation of Tenn. Code Ann. 8§ 62-6-103

Triumph’s Count Xl purports to plead a cause of action under Tenn. Cod& AQn.
6-103. It asserts that ith statute requires contractors to be duly licensed and makes it
unlawful to engage in projects the value of which exceeds the condatense. It seeks

damages based on the defendants’ violatiof 62-6103 in the form of “repayment of the
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overhead/profit and supervision fees paid to CMI and other damages.” (Cp27a.) The
defendants argue that the claim should be dismissed because the statute dosstenat
private cause of action and, instead, provides an affirmative defense to claims lpught
contractors for recovery for breach of contraedDoc. No. 7-1, at 19-20.)

The defendants are corre¢enn. Code Anng§ 62-6103 provides generally that any
person or entity engaged in contracting indtege of Tennessee “shall be required to submit
evidence of qualification to engage in contractiagd shall be licensed” tengage in
contracting. Tenn. Code AnB.62-6103(a)(1). The same code provision makes it “unlawful
for any person [or entity] to engage in or offer to engage in contracting for aegtarojhis
state, unless, at the time of such engagement or offer to engage, the persuity]dnas
been duly licensed with a monetary limitation sufficient to allow the person [oy]etatit
engage in or offer to engage in such contracting projédt.’”Any contractor who is in
violation of the licensing requirements “shall not be permitted to recover any damagey
court other than actual documented expenses that can be shown by clear and gonvincin
proof” Id. § 62-6-103(bY.

The statute nowhere provides a private cause of action for the recovery oeddipag
the party that contracted with an unlicensed contractor. It simply limits theeoséd
contractor’s ability to recover in its own suit for damagdes breach of contractThe

Tennessee courts have interpreted it thadging that the statute canntibe canstrued to

4 Prior to 1980, unlicensed contractors could not maingaitions for breach of
contract or quastontract against ownerarmer v. Farmer 528 S.W.2d 539, 542 (Tenn.
1975). The Tennessee Supreme Court found the rule to be Sarghy. Crabb574 S.w.2d
732, 734 (Tenn. 1978), but continued to apply it with regard to claims against o@agres.
Taylor & Sons Plumbing Co. v. Corondolet Realty Trédtl S.W.2d 572, 57436 (Tenn
1981). In 1980, the General Assembly mitigated the harsh effect of the rule byhg@nacti
Tenn. Code Ann. 8 68-103(c) (now codified at § 68-103(b)).SeeWinter v. Smith914
S.W.2d 527, 540-41 & n.26 (Tenn. Ct. App. 1995).
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require an unlicensed contractor to account by clear and convincing evideatteamounts
previously, voluntarily paid by the ownérNguyen v. HartNo. 03A019302:CH-00058,
1993 WL 291411, at *3 (Tenn. Ct. App. July 29, 199®&)cordConstr. Mgmt., Inc. v. Expo
Hosp., LLG No. 3:19CV-00298, 2019 WL 2917991, at *7 (M.D. Tenn. July 8, 2019)
(Trauger, J.Xrejecting an identical claim again€MIl, recognizing that, under Tennessee
law, “[i]n order for legislation enacted by the general assembly to create fer eoprivate
right of action, the legislation must contain express language creatingferrcanthe right”
(quoting Tenn. Code Ann. § 1-3-119(a)

In its Response, Triumph argues tiNguyenis distinguishablédecauselriumphs
payment was not truly voluntary, having been procured by fraud. As this court previously
recognizedhowever,n an almost identical context, “[&@]aim cognizable as fraud .is just
a fraud claim or, in other words, a claim for intentional misrepresentatioe; ihap reason
to rely on the statutory peg of §-62103.” Constr. Mgmt., In.2019 WL 2917991, at *7
Because8 62-6103 does not create a private cause of actiois, ¢claim is subject to
dismissal for failure to state a claim for whighief may be granted.

E. Piercing the Corporate Veil

For its thirteenth cause of action, the plaintiff asserts @atlson should be
individually liable for the actions of CMI, citing Tenn. Code Arf.62-64136(c). The
defendants argue that the plaintiff has failed to allege sufficient facts to ttaivithe
corporate veil should be pierced in this case. (Doc. Nh. at 2322 (citing Fed. Deposit
Ins. Corp. v. Allen584 F. Supp. 386, 397 (E.D. Tenn. 1984)).)

The defendants completely disregard Triumph’s reference to Tenn. Cod& A@n.

6-136. Thisstatute makes it unlawful for any person or entity to “represent itself asiadite
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contractor or to act in the capacity of a ‘contractor’ [as definedtatute] . . . unless such
person [or entity] has been duly licensed urlé2-6103.” Tenn. Code Anrg 62-6-136(a).
Further:

An individual who violates this section and would, but for this section, have

limited liability as owner of an entity having limited liability protection,

including, but not limited to, a corporation, is personally liable for the

individual’'s own representations, acts or omissions to the same extent as if

that individual rendered the representations, acts or omissions as an

individual.
Tenn. Code Ann. 8§ 62-6-136(c).

Triumph has submitted documents showing that Coulson was the sole shareholder of
CMI and thus an “owner.” Otherwise, however, this claim, too, appears to be depgmalent
whether Coulson himself engaged in fraudulent misrepresentations or omiggjansing
the licensure status of CMTIhe motion to dismiss this claim, too, will be denied in light of
the court’s determination that the plaintiff should ge¥mitted to amend the Complaint to
allege fraud with greater specificity.

F. Rescission

In Count XV, Triumph asserts that it has an “absolute right” to rescind the contract
with CMI because it was induced to enter the contract by fraudulent and/ogemegli
misrepresentations. (Com§l1306.) In response, the defendants argue that the parties cannot
be restored to thpre-contractingstatus quat this late dateSee Song v. Chunijo. E2018
00114COA-R3-CV, 2018 WL 5618114, at *10 (Tenn. Ct. App. Oct. 30, 2018) (“[l]t is a
fundamental rule in equity [that] a contract will not be rescinded if the padi@sot be
placed instatus qud) (quoting Lindseybavis Co. v. Siskin358 S.W.2d 331, 333 (Tenn.

1962)). The defendastliken the situation to that ihhamons v. Chamberlajrd09 S.W.2d

795 801 (Tenn. Ct. App. 1993), in which the Tennessee Court of Appeals held that
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rescission was inappropriate in the case of a contract for the saleusiness, because the
buyer had already taken control of the business and invested in its continuing operation,
making it impossible to restore the fmalestatus quo

“A ‘rescissioh amounts to the unmaking of a contract, or an undoing of it from the
beginning, and not merely a termination. . It is the annulling, abrogation of the contract
and the placing of the parties to itstatus qud Stonecipher v. Estate of Grayo. M1998
00980COA-R3CV, 2001 WL 468673, at *4 n.2 (Tenn. Ct. App. May 4, 2001) (quoting 22
Tenn. Jur.Rescission, Cancellation and Reformati®rl (1999)). Rescission “can be an
appropriate remedy for a fraudulent misrepresentation surrounding the ifornudt a
contract.” Id. (citing Atkins v. Kirkpatrick 823 S.W.2d 547(Tenn. Ct. App. 1991)).
However, because “the purpose of rescission is to return the parties to the position the
would have been in had the contract not existed,” the remedy is not availabllee'[jarties
cannot be returned tstatus que or, if due to the passage of time or other changed
circumstances, equity cannot be dorie.”at *5 (citing Lindseybavis Co, 358 S.W.2d at
333;Lamons 909 S.W.2d at 801). Moreovdrennessee law does not permit rescission “if an
award of damages would be an adéguamedy.”Case Handyman Serv. of TenbLC v.
Lee No. M201100751COA-R3CV, 2012 WL 2150857, at *7 (Tenn. Ct. App. June 13,
2012) (quotingDouglas v. FosterNo. M200603177C0OA-R3-CV, 2002 WL 83605, at *1
(Tenn. Ct. App. Jan. 22, 2002)).

Because rescission is so closely bound up with fraud, some aspects of @siléyail
would be inappropriate to consider uftiiumphis able to amend its claims. The question of
the impossibility 6 restoring thestatus quohowever,is aseparate issue that the court can

consider hereln response to CMI's rescission argumehtiumphargues primarilythat the
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guestion of whether rescission should be permitted is highlybtastd and should not be
addresseat the Rule 12(b)(6) stage. It has, howewdfered no explanatiofor how the
status qudoetween the parties could be restored

In this case, Triumph andMI entered into a contraébr the construction of #our-
story hotel. Compl. T 29.) QMI actually built the hotel which received its certificate of
occupancyin September 2018Compl. 1 100.) Although there remain some outstanding
issues related to the adequacy of the construction, it would clearly be impassibtiotthe
construction of the hotel and restore the parties to th&€pneractstatus quoln addition,
the plaintiff does not allege or show that a damages award would notddegmate remedy
ffor any of its claims

BecauseTriumph has not identified &asis for allowing its rescission claim to
continueor shown that a damages award would be inadequate, &vunill be dismissed
with prejudice.
V. Conclusion

For the reasonforth herein, the court will grant the plaintiff's motion to amend its
pleadirg and will grant in part and deny in part the defendant's motion to dis#iss
appropriate Order is filed herewith.

ENTER this 14 day of August 2019.

V. ke

ALETA A. TRAUGER ¢/
United States District Judg




