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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JAMARIUS HILL,
Petitioner,

V.
Case No. 3:19-cv-00452
SHERIFF DARON HALL, Davidson Judge Aleta A. Trauger
County Sheriff’s Office, and
HERBERT H. SLATERY, llI,
Tennessee Attorney General and

Reporter,

N N N N N N N N N N N N N

Respondents.

MEMORANDUM

Before the court is Jamarius Hill's Patiti for a Writ of Habeas Corpus Pursuant to 28
U.S.C. § 2241 (Doc. No. 1), challenging the dngonality of Hill's continued pretrial
detention at the Davidson CoynCorrectional Development Camt For the reasons set forth
herein, the court will deny the petition.

Also before the court is the Attorney Genesaquest to be addedasespondenih this
case under Rule 2 of the Rules Governing Se@Rsv Cases in United States District Courts.
The law is clear that Davidson County Sffebaron Hall, as “theperson having custody over
[the petitioner],” 28 U.S.C. § 2242, is thppropriate respondent in this caSee als@8 U.S.C.

§ 2243;Rumsfeld v. Padillab42 U.S. 426, 434-35 (2004). HoweMeaying been granted leave
to do so (Doc. No. 16), the State Attorneyn&el’s Office filed the Answer, presenting the
State’s position on the bail issue raised by the pagti. In furtherance of the ends of justieee

Rule 2, Advisory Notes, that Attorney Genesalequest will be granted, and the Clerk will be

directed to add the Attorngyeneral as a respondent.
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FACTUAL AND PROCEDUR AL BACKGROUND

On October 8, 2017, 16-year-old Debrianah Begley was shot and killed. On December
12, 2017, when he was also 16 years old, petitidaerarius Hill was arrested and charged with
her murder and, in light of his youth, held iretbuvenile Detention Center. He was released a
few days after his arrest, for lackmbable cause. (Doc. No. 1-2, at 5-6.)

Following a hearing conducted in the JaNe Court on May 30, 2018, on the State’s
Motion to Transfer Hill for trialas an adult, the Juvenile Co@ound probable cause for arrest
and put Hill back in detemin. Two months later, the Juvi Court entered an Order
transferring Hill's case to the CriminaloGrt for Davidson County, Tennessee for trial and
setting a $150,000 secured bond as a condition of his rel&hsa. §.) Hill remained in custody
at the Juvenile Detention Center until he turned 18 years old on December 21, 2018. Shortly
thereafter, he was moved to the Davidsoou@y Correctional Development Center, a jail
facility operated by the Davidson County Sheriff’s Office.

Meanwhile, on October 22, 2018, a GrandyJhad charged Hilland co-defendant
Antonio Donte Jenkins with tweoounts of first-degree murdépremeditated and felony), in
violation of Tenn. Code Ann. § 3B3-202, and one count of reckless endangerment, in violation
of Tenn. Code Ann. § 39-13-103. (Doc. No. 14A 3eparate, previous indictment charged two
other adult individualsTomaz Kerley and Mohamed Miray, with first-degree murder of the
same victim. $eeDoc. No. 1-2, at 6 (referencing Cade. 2017-D-2868).) Othese individuals,
Jenkins and Kerley, whose bail amounts wastat $150,000 and $200,008spectively, were
able to meet bail.SeeDoc. No. 1-3, at 25-28.) They were released on bail subject to house
arrest, GPS monitoring, and other conditioi®gDoc. No. 1-4, at 23, 24; Doc. No. 3, at 8.)
Although Miray’s bail was reduced from $500,000 to $75,000, he was not able to mak8dsil. (

Doc. No. 1-4, at 25; Doc. No. 1-3, at 28.)



Counsel was appointed to represent Hill on November 15, 2018, after he had been in
pretrial detention for over five months. Counsel promptly filed a Motion to Modify Conditions of
Pretrial Release. (Doc. No. 1-2.) Counsel arghed the Juvenile Court had improperly set bail
at $150,000 without any consideration of Hill's #ilto pay or the factors relevant to his
likelihood to appear inaurt if released paling trial. Counsergued that the tkention violated
Hill's statutory and constitutional right to bail, as it amounted to, and operated as, a detention
order, without the court’'s having made the firgh required for a valid detention order. The
motion sought the removal of the financiedquirement and Hill's release on his own
recognizance or on an unsecured bond with sucHinaneial conditions of release as the court
found necessary to secure higpaarance in court and to mitigaany risk of danger to the
community.

The Davidson County Criminal Court contlert a hearing on the motion on December 6,
2018. At the hearing, Hill's aunt, Latrice Hill, tegtidl that the petitionenad lived with her off
and on over the years, as his own mother waggling with addiction, and Latrice Hill was a
family member who was willing to takeare of him. (Doc. No. 1-3, at'B.She testified that
Jamarius’s father was incarcerated and thateifcthurt decided to relemgamarius pending trial
and to set conditions, he could come to live with Helt.gt 9.) She also testified that he would
be required to work and go szhool and that she never alled firearms in her homed( at 10—

12.) She also testified that the bail set ia tdase, $150,000, was outsidehef financial ability
and that neither Jamarius nor any of his offaenily members had the money or assets that
would allow them to reet that bail amountld. at 13—-14.) She testifiespecifically that she

would be willing to have Jamarius live at hemeowith a GPS monitoring device on his leg and

! The pagination of the transcript and B®/ECF pagination are not consistent. The
court refers to the page numbers assigned by CM/ECF.



would do whatever else was required to Heip abide by any conditions set by the coud. &t
15-16.) She also testified thaindaius had done well when siag with her in the pastld. at
16.)

Officer Michael CraigDirector of Safety and Security for the Davidson County Juvenile
Court, testified for the Statéde testified that on ApriD, 2018, following the probable-cause
hearing in that court for both Jamarius Hill awdefendant Jenkins,dfe was an “altercation”
involving Hill, Jenkins, their familynembers, and the victim’s motheld.(at 30.) Craig testified
that this confrontation, whiclhe described as a “tangle,orsisted of the various family
members “cussing and being loud and causingsturiance out in front of the courthouse,”
which he was called upon to break up. @t 32—-33.) There was no testimony that Jamarius Hill,
personally, was cussing behaving inappropriately.

Officer Craig also testified regarding an incident that oech at the May 30, 2018
hearing, at which the juvenile g ruled that Hill would be takeback into custody. The witness
saw that Hill was surprised and upset aboundpéaken into custody; he also overheard him ask
his attorney why she had not warnieidh that that was a possibilityld( at 38—39.) Hill was
allowed to make a telephone call from the t@mam. After another oftier grabbed Hill by the
arm, a struggle ensued. The result of it was Hilt‘ended up making [his way] out into the
hallway of the Court. He made it down thepst where warrant officerand G4S staff caught
him at the bottom of the stepslti(at 34.)

There was no evidence that Hill failed tgoapr in court at angime between his initial
arrest in December 2017 and the hearing on May 30, 2018.

The Criminal Court for Davidson Countgsued a written ordeon January 28, 2019,
denying the Motion to Modify @Gnditions of Pretrial Releas¢Doc. No. 1-4.) The order

summarizes the evidence presented at therggancluding Latrice HI's testimony that she



could not post bail of $150,000, thi#e defendant had rassets or even aider’s license, and
that none of his other family membehnad the resources to post bdd. @t 3.) The court also
considered, over Hill's objectionthe petitioner’s redactgdvenile record ad a recording of the
transfer hearing iduvenile Court.

According to the Order, there was testimony at the transfer hearing from several
witnesses concerning the evidence underlyingctimeinal charges. Inddition, Hill's probation
officer testified that the petitioner had be@haced on probation after being adjudicated
delinquent for aggravated robbery, criminasjass, failure to appear, possession of a handgun,
evading arrest, and theft of property. Heswardered to stay ay from Metropolitan
Development and Housing Authority (“MDHA"property, which included the James Cayce
Homes, where the shootingalk occurred. After being piad on probation, Hill had been
arrested on charges of assault and crimiredpass for being on MDHA property. While on
probation, he was involved with the Gang Resise and Intervention Program (“GRIP”), the
gang and community service work portions ofietthhe successfully completed, as well as the
gun safety class. In order tme referred to GRIP, an inddual must have a confirmed or
suspected gang affiliation. At the time of the sfan hearing, Hill was not enrolled in school or
employed. The probation officer also testifiedtthlill had communicated with her and had been
available, respectful, and cooperative winiéng supervised by the probation officer.

Based on the evidence before it, the Crimi@alrt declined to wdify the conditions.

The only condition of release provided by the Order was that Hill pay a secured financial bail of
$150,000, which was beyond his financial meanscdnducting its analysis of the motion to
modify conditions, the court recognized thath the United States and Tennessee Constitutions

provide guarantees of equal gration of the laws and, more sg@ally, that “the Court must

2 The transcript of that hearing is riotthe record before this court.



apply strict scrutiny” to thessue of pretrial incarceration “in order to determine whether the
Defendant’s constitutional rightse violated by his continuatktention where a monetary bond
has been set. In order for strict scrutiny to be satisfied, the State must ‘demonstrate that its
[action] has been precisely tailored to senampelling governmental interest.” (Doc. No. 1-4,
at 14 (quotingPlyler v. Dog 457 U.S. 202, 217 (1982)).) The court continued:

Regarding the government’s interestjsttCourt has identified two primary

interests that have led the Stateséek a monetary bond—assuring the appearance

of the Defendant at future court datesd ensuring the safety of the public. The

Court must next consider whetheretlState’s action ofplacing financial

conditions on the Defendant®nd is narrowly tailored.
(Id. (citing Tenn. Code Ann. § 40-11-118(b)).)

In light of the Tennessee Constitution’s bail guarantee to all defendants not facing capital
offenses, the court considered the guideliestmblished by the Tennessee Bail Reform Act of
1978, Tenn. Code Ann. 88 40-11-115 through -Tt& court recognized that all of the factors

listed in 8 40-11-115 “relate solely to the Statetgiiast in assuring theuotinued appearance of

the defendant in courf’(Doc. No. 1-4, at 15.) Only if threviewing court finds, based on the

3 Tenn. Code Ann. § 40-11-115(a)tlorizes the releasof “[a]ny person charged with a
bailable offense” on the person’s personaogmizance or an unsecured bond. To determine
whether to grant such release, the reungwnagistrate must consider eight factors:

(1) The defendant’s length ofsidence in the community;

(2) The defendant’s employment statungl history, and financial condition;
(3) The defendant’s family ties and relationships;

(4) The defendant’s reputation,astacter and mental condition;

(5) The defendant’s prior criminal recordgcluding prior releasesn recognizance or
bail;

(6) The identity of responsible membeof the community who will vouch for
defendant’s reliability;

(7) The nature of the offense and the appapeobability of conwition and the likely
sentence, insofar as these factors are relevant to the nskappearance; and

(8) Any other factors indicatg the defendant’s ties to tkemmunity or bearing on the
risk of willful failure to appear.



relevant statutory criteria, @h release upon recognizance oramsed bond is not appropriate
may the court impose conditions to help insudetendant’s appearance éourt. One of these
conditions is the requiremeof monetary bail.ld. at 15 (citing Tenn. Code Ann. § 40-11-116).)

If the magistrate determines that bail is reseey, the amount must lset “as low as the
[magistrate] determines is necessary to redsdgrassure the appearanckthe defendant,’ in
consideration of the factors providedd.(at 16 (citing TennCode Ann. § 40-11-118).)

The court observed that the § 40-11-14&ors are “very similato the factors provided
in 8 40-11-115,” the chief distinction being thabétmagistrate is to set the bail amount at the
lowest amount necessary to notyoassure the appearance of tthefendant, but also to protect
the safety of the public.” (Doc. No. 1-4t 16 (citing Tenn. Code Ann. § 40-11-118(b))
Otherwise, the judge noted th8t40-11-118 also required consideration of the defendant’s
financial status as “one of the factors” to*bensidered in setting the bail amount.” (Doc. No. 1-
4, at 16.)

Based on this review of heessee’s statutory procedutde court concluded that
Tennessee’s method of determining the conditiongrefrial release wasarrowly tailored and
thus did not violate the Equal d®ection Clause. That is, in whing the statutory factors,
including the defendant®nancial status,

the magistrate is to set the least restécconditions of rele@sso as to protect

both the Defendant's fundamental libentyterest and the State’s compelling

interests in assuring the Defendant’s pr&e and protecting the safety of the

public. Put another way, the magistrateregiuired, by the statute, to precisely

tailor the conditions of releasebased on each defendant’'s particular

circumstances.

(Id. at 16.)

Tenn. Code Ann. § 40-11-115(b).



From there, the court determined that the manner in which the defendant’s release
conditions had previously been set was “precisailpred to the State’compelling interests.”
(Id.) Without any discussion of thaevenile court’s actual decisiothe court concluded both that
a magistrate setting bond must follow Tennesssttitory process andahthe “process has
been applied to the Defendantlti.(at 17.) The judge held thatIFs right to equal protection
had not been violated by the fact that he had not previously been released on personal
recognizance.ld.)

Next, the court turned tthe question of whether “thBefendant’'s due process rights
have been violated by his contimldetention on a monetary bondld.j To find that those
rights had not, the court artictéa the relevant federal stamds and found, fits that the
detention was remedial rather than punitive and‘that mere fact that a defendant is unable to
raise a set bail amount does not render the amount punitigedt (L8 (quotindstate v. Wiggins
No. W2000-02766-CCA-R3-CD, 2001 WL 1690193;&t(Tenn. Crim. App. Dec. 14, 2001)).)
Second, the court concluded that

the State’s interests both in assuring the Defendant’s continued presence at future

court dates and protecting the safetythad public from the dangers of substance

abuse [sic] qualify as interests thaitweigh that berty interest. Based on the

rationale discussed in finding these Ibe compelling interests in its equal

protection analysis, the dOrt also finds that both interests outweigh the

Defendant’s liberty interest in the instazase. Thus, the Cdus of the opinion

that the Defendant’s substantive dueqass rights haveot been violated.

(Doc. No. 1-4, at 18.)
Turning, third, to the question of procedutake process, the court found that the hearing

and proceedings before it satisfied the requéneinthat the defendarite given notice and a

meaningful opportunity to be hehprior to any deprivation of &iliberty interests and that the

4 Notably, there was no evidence presented that Hill was engaged in substance abuse or
had ever been arrested for dealing drugs.



defendant’s “procedural due mess rights have not been vieldtby the setting of this bond.”
(Id. at 19.)

Finally, the court turned tthe question of whether the petitioner's continued detention
was warranted under the Tennessee Bail Reforin B court found that release on personal
recognizance or unsecured bond was not aptepr‘based primarily upon the defendant’s
juvenile record which includes delinquent adpadions for a number of offenses” which “create
an increased concern for a greater risk for tkelihood of the Defendant'appearance at future
court dates and the safety of the community.” (IM@. 1-4, at 19.) The coualso found that the
weapons found at Hill's mother’s house, aneawhere the Defendah&[d] access,” as well as
“the nature of the alleged offense, the proligbof conviction, andthe likely sentence” upon
conviction “weigh[ed] significantly agast the Defendant on this issueld.(at 20.) Based on
those factors, the court found that release ugdi-11-115 was “inapprojate.” (Doc. No. 1-4,
at 20.) It then turned to thgossibility of imposing conditionsf release, undefrenn. Code Ann.

§ 40-11-116, noting that “[ofp of the conditions of releaseaththe Court can consider is the
imposition of the deposit of bail.” (Doc. Nd-4, at 20 (citing Tenn. Code Ann. § 40-11-
116(b)(3)).). The court recognizedathin setting bail, it was “required to set bail at an amount
that is ‘reasonablyecessary to assure the appearanabeotlefendant while at the same time
protecting the safety of the public.Td{ (quoting Tenn. Code Ann. § 40-11-118).)

The court recognized that thacfors relevant to the setting bail, itemized in § 40-11-
118, are similar to those set forth in § 40-11-11%byl, in light of the court’s “great concern for
the Defendant’s prior juvenileecord, the nature of the offengobability of conviction and
likely sentence,” all of which it found relevantttee setting of bail, # court found the current
bail amount of $150,000 to be appropriate. It eéf@e declined to reduce the bail amount and

denied Hill's Motion to ModifyConditions of Pretrial Release.
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The petitioner thereafter filed a Motion for Rewi of the trial court’s order. (Doc. No. 1-
5.) The Tennessee Court of Criminal Appeals e@rthe appeal, finding that the trial court’s
order showed that it had considered the fi@pple statutory guidelines” when ruling on the
petitioner's motion, summarizedetproof presented at the hewayj and held that the petitioner
did not qualify for release on his awecognizance or an unsecured baBtate v. Hil] No.
M2019-00414-CCA-R8-CO (Ten&rim. App. Mar. 21, 2019klip op.at 6 (Doc. No. 1-6, at 7).
The appellate court recognized thle trial court “did not lisbut each statutory factor in its
order” but nonetheless found that the lower ttwad conducted an inddualized inquiry into
the defendant’s condition, asquéred by the state statutel. The court then turned to the trial
court’s consideration of the petitioner's condtdnal argument: that the dial of bond violated
his constitutional rights in lighof his indigent status. The cdurejected that argument too,
guoting at length from a previousion addressing the same issue:

Primarily, the Defendant makes a constitutional argument that her constitutional
rights under both the Tennessee and United States Constitutions are being
violated by denying her pre-trial releaby making her pay a “money bail.” The
Defendant argues that if a person chdrgéth a crime has no means to make a
bail of any kind then the constitutioequires they be released upon their own
recognizance. However, the Defendant i&ffieo authority to support this position.
While the Eighth Amendment to the lted States Constitution prohibits
excessive bail, there is no explicit right to pre-trial bail credteited States. v.
Salerng481 U.S. 739, 754-55 (1987). The Tennessee Constitution addresses bail
through two provisions: Articlé, Section 15 stating “[Hat all prisoners shall be
bailable by sufficient sureties, unless foapital offenses...” and Article I,
Section 16 stating “[T]hatxcessive bail shall not wequired.” Differing from the
United States Constitution, the Tennessee Constitution does guarantee a right to
pre-trial bail in most cases, but does gaarantee the right to pre-trial release
upon [one’s] own recognizance for persons of limited means. The arguments of
the Defendant exceed the constitutional rights granted. While the bail may not be
“excessive,” there is no absolute right to release.

Id. at 6—7 (quotingState v. PritchettNo. W2017-02190-CCA-R3-CQrenn. Crim. App. Dec.
18, 2017) (Order)). Ultimately, theoart found that the trial court Hanot abused its discretion in

setting the conditions for the petitioner’s pretrial rele&beciting State v. Melsgn638 S.W.2d
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342, 358 (Tenn. 1982) (“Even if the [bond] amount set was more than [the Defendant] was in
fact able to raise, there is no showing ttieg court’s purpose in setting such amount was to
prevent [the Defendant] from gaining his freedmather than properly tassure that he would
appear in court.)State v. WiggindNo. W2000-02766-CCA-R3-CD, 2001 WL 1690193 (Tenn.
Crim. App. May 28, 2002)).

Upon the conclusion of the state court progaegsl Hill filed his Pé&tion in this court,
asserting that his continuedegnial detention by the Davids@ounty Sheriff on a $150,000 bail
violates his constitutional righo equal protection and due process, because the state court did
not make an express finding about Hill's abilitypay the bail amount and did not find that he is
a flight risk or “poses an immitigable dangerhis community.” (Doc. M. 3, at 6.) He requests
that the court issue a writ of habeas corpusrardgehis release or, in the alternative, grant a
conditional writ pending a “thoroughdversarial hearing that coligs with the requirements for
preventive detention” required ltlyge Supreme Court. (Doc. No.dlt,2.) His motion is supported
by a Memorandum of law. (Doc. No. 3.) The Stéittorney General has filed an Answer on
behalf of the petitioner’s custodiaasserting that the petitioner is resttitled to the relief request
(Doc. No. 14), and the petitionkas filed a Reply (Doc. No. 16).

Il. STANDARD OF REVEIW

28 U.S.C. § 2241 authorizes a district couremertain an applit@n for the release of
any person “in custody in violatioof the Constitution or laws dreaties of the United States.”
28 U.S.C. § 2241(c)(3)5ee Phillips v. Court of Common Ple&68 F.3d 804, 809 (6th Cir.
2012) (“We have long recognizedatipretrial detainees pursuebleas relief . . . under § 2241.").
The Sixth Circuit has expressly recognized tBattion 2241 is the appropriate vehicle for a
pretrial detainee to challenge an alleged ctutginal violation regaridg the right of bail Atkins

v. Michigan 644 F.2d 543, 549 (6th Cir. 198FBee also Hairston v. lnklin Cty. Court of
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Common PlegsNo. 2:17-cv-00353, 2017 WL 2972151,*4t(S.D. Ohio July 12, 2017) (“The
protection against unreasonablél [pending trial is one of a Imaful of special circumstances
that may warrant pre-conviction habéatgrvention by a federal court.”).

“Unlike exhaustion under 8§ 2254, exhaustion under 8 2241 is not a statutory
requirement.’Phillips, 668 F.3d at 810 n.4. Hower, “in the § 2241 contéx'decisional law has
superimposed such a requirement in order to accommodate principles of federdlism.”
(quoting United States ex rel. Scranton v. New Yd@R2 F.2d 292, 294 (2d Cir. 1976)).
Therefore, a petitioner must firexhaust available state coueimedies before filing a § 2241
petition. See Urbina v. Thom®70 F.3d 292, 295 n.1 (6th CR001) (recognizing exhaustion
requirement for petitions filed under 28 U.S&2241 but finding the government waived the
claim by failing to raise it omppeal). In Tennessee, pursunTennessee Supreme Court Rule
39, presentation of claims to the TennessemrtCof Criminal Appeals is sufficient for
exhaustionAdams v. Holland330 F.3d 398, 403 (6th Cir. 2003).

However, the extremely deferential standardesfew afforded to state court proceedings
under 28 U.S.C. § 2254(d), does not apply to proceedings under §PHips, 668 F.3d at
810. Instead, this court “must conduct a de noaaew of the state court proceedings in
addressing” a properlykbausted § 2241 petitiotd.

[I. ANALYSIS

The petitioner argues that his rights égual protection andboth substantive and
procedural due process were violated whensthge trial court orderekdis continued detention
on a bail set in excess of what he could affarghay or post security for, without making an
individualized determination of his ability feay the bail amount, whethée posed a risk of
flight or danger to the commiiy, and whether there existedeahative condibns of release

that could reasonably mitigate those risks. He igsist sum, that (1) he is indigent and being
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detained solely because he is indigent and en@bpay a certain sum afoney, in violation of
the Equal Protection Clause; (2) to satisfye process, the government may deprive an
individual of his pretrial libely only upon showing that the detem is narrowly tailored to
further a compelling government interest, anddbert in this case failed to make the requisite
determination that Hill's deteioin was required in furtheranad the government’s legitimate
objectives; and (3) the setting of an unattainabteney bail is the equivalent of an order of
detention without bail, which requires an eegs finding that no condition or combination of
conditions of release can reasonafésure the defendant’s appearaat trial and the safety of
the public. (Doc. No. 3.) He also argues tha thal court was required to find by clear and
convincing evidence that no non-monetary conditiohselease could satisfy the purposes of
bail.

The respondent maintains, to the contrary, that the trial court properly articulated the
relevant statutory factors, after consideringadlthe evidence, and that its decision to impose
bail in the amount of $150,000 established that it had determined that no non-monetary
conditions or combination of conditions could satisfy the purpose of bail. (Doc. No. 14.) In his
Reply, the petitioner argues that the governmeatls into the trial court’s order findings that
simply do not exist. Further, he maintains that the court’s “silence or lack of explicit findings on
the issue” is not sufficient to satisfy due process.

A. Due Process
1 Legal Principles

The Due Process Clause of the Fifth Amendment to the United States Constitution
provides that “[n]o person shall be . . . depriwaddife, liberty, or propety, without due process
of law.” Due process has two components: suthsta and procedural. Substantive due process

“prohibits States from infringig fundamental liberty interests, unless the infringement is



14

narrowly tailored to serve eompelling state interest’awrence v. Texa$s39 U.S. 558, 593
(2003) (citingWashington v. Glucksber®21 U.S. 702, 721 (1997)). Procedural due process
guarantees fair procedur&inermon v. Burch494 U.S. 113, 125 (1990)Procedural due
process rules are meant to protpersons not from the deprivation, but from the mistaken or
unjustified deprivation of life, liberty, or propertyCarey v. Piphus435 U.S. 247, 259 (1978).

The essential elements @fprocedural due process ataunder the Fifth Amendment are
“(1) a life, liberty, or property interest requig protection under the @uProcess Clause, and (2)
a deprivation of thainterest (3) without adequate procedsélds v. Henry Cty.701 F.3d 180,
185 (6th Cir. 2012)see Thompson v. Asigb0 F.3d 399, 407 (6th Cir. 2001) (citibRL Props.

v. Portage Metro Hous. Auttb5 F.3d 1097, 1108 (6th Cir. 1995)).

Liberty interests “may arise from two sees—the Due Process Clause itself and the
laws of the StatesFields v. Henry Cty.701 F.3d 180, 185 (6th Cir. 2012) (quotkg Dep't of
Corr. v. Thompsoid90 U.S. 454, 460 (1989)). The Constitution does not guarantee any specific
type of procedure to protect the interdditchell v. W.T. Grant C9.416 U.S. 600, 610 (1974).
Rather, “[dJue process is flexible and calls f&rch procedural proteotis as the particular
situation demands.Mathews v. Eldridge424 U.S. 319, 334 (1976) (internal quotation marks
and citation omitted)see also Neinast v. Bd. of. Taf Columbus Metro. Library346 F.3d 585,
597 (6th Cir. 2003). “At its essence, due process can be summasZéte requirement that a
person . . . be given notice of the case regjaiim and [an] opportunity to meet itShoemaker
v. City of Howell 795 F.3d 553, 559 (6th Cir. 2015) (quotiMgthews 424 U.S. at 348—-49). To
determine whether a particular procedure is ta@g¢e,” courts must consider and weigh several
factors, including:

[1] the private interest that will be affectbyg the official action; [2] the risk of an

erroneous deprivation[;] . . . [3] the glrable value, if any, of additional or
substitute procedural safeguards; andifé Government’s interest, including the
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function involved and the fiscal and admsirative burdens that the additional or
substitute procedural requirement would entail.

Id. (quotingMathews 424 U.S. at 335).

As distinct fromproceduraldue process, “[s]ubsntive due process ithe doctrine that
governmental deprivations of life, liberty or pesty are subject to limitations regardless of the
adequacy of the procedures employeth’te City of Detroif 841 F.3d 684, 699 (6th Cir. 2016)
(quoting Range v. Douglas763 F.3d 573, 588 (6th Cir. 2014)). “The class of interests
[substantive due process] protects,” the Sixthc@i has explained, “is ‘narrower than those
protected by procedural due procesdd. (quoting Range 763 F.3d at 588 n.6). Indeed,
“[sJubstantive due process affls only those protéions so rooted in the traditions and
conscience of our people ashie ranked as fundamentald. (internal quotation marks omitted)
(quotingEJS Props., LLC v. City of Toled898 F.3d 845, 862 (6th Cir. 2012)). The fundamental
rights contemplated by substamidue process “are ‘implicit in ¢hconcept of ordered liberty,
such that neither liberty nor justice would exist if they were sacrificéd.”at 700 (quoting
Glucksberg 521 U.S. at 721). “Substantive-due-procelssms are ‘loosely divided into two
categories: (1) deprivations of a particular ¢ibagonal guarantee; and (2) actions that shock the
conscience.”Doe v. Miami Univ. 882 F.3d 579, 597 (6th Cir. 2018) (quotMalot v. Se. Local
Sch. Dist. Bd. of Educl07 F.3d 1220, 1228 (6th Cir. 1997)). Witspect to the first category,
which is at issue here, “Government actions thatlen the exercise of those fundamental rights
or liberty interests are subject strict scrutiny, and W be upheld only wkn they are narrowly
tailored to a compelling governmental interef2des v. Mungz507 F.3d 961, 964 (6th Cir.
2007).

The petitioner's substantive and procedudue process claimbiere are closely

interrelated. The liberty interest at stake isiattiberty—the right ok person who has not been
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convicted of a crime to be free from detention ptm trial. There is nalispute that this is a
fundamental liberty interest protected by the Puecess clause, for puiges of both procedural
and substantive due proceSge United States v. Watsdii5 F. App’x 598, 601 (6th Cir. 2012)
(“Pretrial detention violates the Fifth Am@ment when it amounts to ‘punishment of the
detainee.” (quotingBell v. Wolfish 441 U.S. 520, 535 (1979)). Andethight is implicated in
this case, because the petitioner has been detam@dto trial. It is equally clear that the
government’s interests in ensuring the petitim@resence at court dmprotecting the public
safety are substantigbee United States v. Salerd@1 U.S. 739, 749 (1987) (noting no dispute
that “an arrestee may be incarcerated until triglaf presents a risk dlight or a danger to
witnesses” (citation omitted) and recognizing tthet government’s interest in preventing crime
is compelling, particularly if the “Government stars convincing proof that the arrested . . .
presents a demonstrable danger to the community”).

For purposes of procedural due process, ghestion raised by the present petition is
whether the process afforded the petitionerthe course of denying pretrial release was
adequate. For purposes of substantive due pratesguestion is whethdéne trial court’'s order
of detention in this case was narrowly tailotedhe protection of the government’s interests or
whether, instead, the petitioner’s continued detention amounts to punishment.

2. Due Process and Pretrial Detention: Salerno

In United States v. Salern@n which the petitioner here relies heavily, the Supreme
Court rejected a substantive due process challémgbe facial validity of the federal Bail
Reform Act of 1984, 18 U.S.C. § 3142. The Bailfden Act allows courts to deny balil
altogether to defendants chargeith certain offenses, includingerious crimes of violence and
serious drug offenses. To justify detention withbail, however, the government has to show

probable cause that the defendemtnmitted the crime and then prove, by clear and convincing
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evidence at an adversarial hearing, that “no conditions of release can reasonably assure the safety
of the community or any personSalerng 481 U.S. at 750 (citind8 U.S.C. § 3142(f)). The
Court first rejected the respondent’s argument, premisé&ebtiv. Wolfish 441 U.S. at 537, that
the Act violated substantive eyrocess because it thorized impermissible punishment before
trial.” Salerng 481 U.S. at 746. The Court found that padtdetention without bail under the
federal Bail Reform Act was regutat/, as opposed to punitive, because

(1) the Act “carefully limits the circustances under which detention may be

sought to the most serious of crimes ¢luding “crimes of violence, offenses for

which the sentence is life imprisonment eath, serious drugffenses, or certain

repeat offenders”; (2) “[tlhe arresteeestitled to a prompt detention hearing” at

which the arrestee could seek bail; a®) “the maximum length of pretrial

detention is limited by the stringent tirhmitations of the Speedy Trial Act.”
Lopez-Valenzuela v. Arpai@70 F.3d 772, 779 (9th Cir. 2014) (quotiBglerng 481 U.S. at
748).

The Court also rejected the argument that no government interest was ever sufficient to
overcome an individual’s interest pretrial liberty. While recogaing that, as a “general rule’
of substantive due process,’etlyovernment may not “detainpgrson prior to a judgment of
guilty in a criminal trial,” such a rule is subject to numerous exceptBalerng 481 U.S. at
749. For purposes of the issue befibréhe Court found thadn arrestee’s fund@ental interest in
pretrial liberty “may, in circumstances where thovernment’s interest sufficiently weighty,
be subordinated to theester needs of societyld. at 750-51. Applying heightened scrutiny, the
Supreme Court concluded that the Bail Reform Act was constitutional because it served a
“‘compelling” and “overwhelming” governmental imést “in preventing crime by arrestees” and
was “carefully limited” to achieve that purpode. at 749-50, 755. The Act also carefully

delineated the circumstances under which dieterwould be permitted. Specifically, the Court

noted that, under the Bail Reform Act, “[d]ete@s have a right tooansel at the detention
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hearing” and may testify on their own behalid cross-examine witnesses; the magistrate
charged with determining whether detention is wasgd is required to consider “the nature and
the circumstances of the charges, the weighhefevidence, the history and characteristics of
the putative offender, and the danger to thmmanity”; the government must prove its case by
clear and convincing evidence; and the judge musiuce written findingsf fact and a written
statement of reasons for the detentidnat 751-52 (citing 18 U.S.C.3L42(f), (g), (i)). Finally,

the detainee had the right to internade appellate review of the decisidd. at 752 (citing 18
U.S.C. § 3142(c)). The Court found, in light tfe “legitimate and compelling regulatory
purpose” of the Bail Reform Act and the identifipdbcedural protections, that the Act was not
facially invalid under the Due Process Claudeat 752.

The Court held, in sum, that, while libegyior to a conviction is “the norm” and that
detention prior to, or without, trial is “the redully limited exception,”pretrial detention in
accordance with the procedures established bpaileReform Act fall within that exceptiond.
at 755. Specifically, the Act passed constitutional erusisofar as it authorized only the pretrial
detention of “arrestees charged with seriousniel®who are found after auversary hearing to
pose a threat to the safety of individualdathe community which no condition of release can
dispel,” subject to the numerous pedlural safeguards set forth by the Atd. However, the
Court did not suggest that all of these safegsiavere necessary to its finding that the Act
satisfied due process. Rathertdtognized that the safeguards incorporated in the Bail Reform

Act were even “more exacting than those [theuf] found sufficient in the juvenile context”

®> The SalernoCourt also rejected an Eighth Antenent challenge to the Bail Reform
Act. It specifically held that the Eighth Amément’s prohibition of esessive bail “says nothing
about whether bail shall be available at adl81 U.S. at 752. While th€ourt agreed that “a
primary function of bail is to safeguard the courtde in adjudicating th guilt or innocence of
defendants,” that is, by ensuringihpresence at trial, “we rejettte proposition that the Eighth
Amendment prohibits the government fromrguing other admittedly compelling interests
through regulation of pretrial releaséd: at 753.
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and “far exceed[ed] [those] found necesdargffect limited postarrest detention” @erstein v.
Pugh 420 U.S. 103 (1975palerng 481 U.S. at 752.

Thus, while Salerno provides some guidance as to avhfactors are relevant to a
determination of whether pretrialetention without bail violatedue process, its holding was
limited to a determination that the federalilBReform Act was not unconstitutional. Beyond
recognizing that heightened scnytiapplies to restrictions on @retrial detainee interest in
liberty, it did not establish a strict threshold or enumerate required safeguards, the absence of any
one of which would signal a vialion of due process. It dgliggest, however, that prolon§ed
pretrial detention without bail geiires, at a minimum, (1) théte detainee be charged with a
serious crime; (2) advar notice to the detainee tife possibility of pretal detention without
bail; (3) an adversarial hearing at which théadee can request bail, is represented by counsel
and allowed to be heard, toggent witnesses, and to crossieine the government’s witnesses;
and (4) findings on the record that the detaineepas immitigable risk of flight or danger to
the community, the risk of which outweigh&ttlefendant’s interest in pretrial liberty.

3. Indigency and Pretrial Detention

Recently, and closer to home, the WaestBistrict of Tennessee granted conditional
habeas relief to a petitioner under amtstances similar to those here. Weatherspoon v.
Oldham No. 17-cv-2535-SHM-cgc, 2018 Wi053548 (W.D. Tenn. Feb. 26, 2018), the
petitioner was charged in state court wittstfidegree murder, and his bail was set at $200,000
during an initial appearance in General SessiOoart. The petitioner applied to the Shelby

County Criminal Court for a bail reduction. Thwaturt conducted a hearing. The defendant called

® The Supreme Court held that the Foukthendment requires a judicial determination
of probable cause as a prerequisite to effectéinost-arrest detentiowhich must ordinarily
occur within forty-eght hours of arrestserstein 420 U.S. at 114see also Salernal81 U.S. at
752;Cty. of Riverside v. McLaughli®00 U.S. 44, 56 (1991).
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no witnesses, but he submitted an affidavit of indigency and other exhibits. The State presented
the testimony of an investigating police offidckat was largely related to the underlying crime

and the likelihood of conviction. Ahe conclusion of the hearinthe trial court found in open

court that the bail amount was appriate under Tenn. Code Ann. § 40-11-118.

After the decision was upheld on appeag fhetitioner filed his § 2241 petition in the
district court, arguing that he was deprived to$ pretrial liberty without due process. He
specifically contested the trial court’s settingbafil without considering his indigency and the
availability of a less restricternon-monetary condition or combiima of conditions of pretrial
release. He argued that dueoqess required, at a minimum, “notice, a hearing at which the
person can be heard, with counsal which a court@plies a transparent and heightened legal
standard (clear and convincing evidence), astigs findings on the racbthat the detainee
poses an immitigable risk of flight or danger to the communiygatherspoon2018 WL
1053548, at *4. He maintained that the state courtdadestate its reasons on the record and that
the evidence presented “could not haupported a constitutionally sufficient findingld. He
argued specifically that “deliberately imposing unaffordable bail is equivalent to effective
detention and requires the samegeature as a denial of bail,” citir®@plerno Id. at *6. He relied
as well onBearden v. Georgiad61 U.S. 660 (1983), arRlugh v. Rainwater572 F.2d 1053 (5th
Cir. 1978) (en banc).

The district court considered each of those cases in some deBehiden the Supreme
Court held that a state could not revoke pralmatind incarcerate andigent defendant based
solely on non-willful failure to pay a fine or restitutioBearden 461 U.S. at 672. Rather, the
sentencing court “must inquire into the reasomgtie failure to pay,” and, “[i]f the probationer
could not pay despite sufficient e fide efforts to acquire the resources to do so,” then the

failure to “consider alternate measures of punishment other than imprisonment” would be
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“contrary to the fundamental fairness required by the Fourteenth Amendidertt'672—73. In
Pugh the Fifth Circuit rejected a constitutionehallenge to Florida’s bail scheme brought by
pretrial detainees, who argued that, “in the casadifients, equal protéon standards require a
presumption against money baildafavoring the other enumeratémms of release” set forth in
the applicable rulePugh 572 F.2d at 1056. Though it declinedhold that sucka presumption
was required, the court nonethelémsscept[ed] the principle that imprisonment solely because of
indigent status is invidus discrimination and nobastitutionally permissible.ld.

Based on its review dbalerng Bearden andPugh and various district court decisions
holding that “state laws setting a particutaonetary bail amount faa person’s release from
detention without individualizedonsiderations of indigency olate the Due Process Clause,”
Weatherspoor2018 WL 1053548, at *6 (citations omittethe district court concluded:

When an indigent arrestee faces the pmidyi of pretrial detention or its

functional equivalent, courts have heltht the minimum process a state must

provide is an opportunity to determine whether no condition or combination of
conditions of release could satisfy the gmses of bail: to assure the defendant’s
appearance at trial or heariagd the safety of the public.

Id. (citing ODonnell v. Harris Cty.251 F. Supp. 3d 1052 (S.D. Tex. 201aff,d as modified

892 F.3d 147 (5th Cir. 2018)).

” The Weatherspooropinion was penned in Februa?p18, before the Fifth Circuit
withdrew the initial affirmation of the district court’'s opinion @Donnell v. Harris Cty.and
issued the superseding decisi882 F.3d 147 (5th Cir. 2018). @Donnell the plaintiffs alleged
that Harris County’s system of setting bail fodigent misdemeanor arrestees violated Texas
statutory and constitutional law, as well as ¢dggial protection and due process clauses of the
Fourteenth Amendment. The district court, feliog an eight-day hearingranted the plaintiffs’
request for an injunction. The FifCircuit agreed that the plaifis had established a likelihood
of success on the merits of thailaims that the county’s goles violated the Fourteenth
Amendment. It found, however, that the districtid had defined the plaintiffs’ “liberty interest
under due process” too broadly and had imposedyowaerous procedures for the protection of
that interest. 892 F.3d at 152. Consistently Wittyh the Fifth Circuit held that

The fundamental source of constitutionalficlency in the due process and equal
protection analyses is the same: the Countygehanical applicain of the secured bail
schedule without regard for the individumtrestee’s personal circumstances. Thus, the
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Applying that premise to the case beforethi district court found that the Tennessee
criminal court, in conducting its review ofdtbail set by the General Sessions Court, failed to
consider whether non-monetary conditions déase could satisfy the purposes of bail and,
instead, “focused solely on the statutory {@aiiount factors at Tenn. Code Ann. § 40-11-118."
Weatherspoon 2018 WL 1053548, at *7. When the stateurt applied those factors, it
“considered” the petitioner’s ingency and the natui the offense andyeighing the § 40-11-
118 factors, held that bail should remain at $200,because the petitioner “presented a risk of
danger to the community.td. at *7. The district court found that the process afforded
Weatherspoon was inadequate, because the precethployed by the state trial court risked an
erroneous deprivation of the patitier’s liberty, insofar as it failed to include a determination of
whether a non-monetary condition or combioatiof conditions of release could assure the
petitioner’'s appearanc trial and the safety of the publid. (citing Mathews v. Eldridge424
I8 at 335). The court further concluded that coasation of the appropriateriteria would have
imposed no additional fiscal or mthistrative burden on the Statdowever, the court rejected
the petitioner’s arguments thatetistate court’s findinghad to be reduced to writing or that a
clear and convincing, as oppodedoreponderance of theidgnce, standard applield. at *8.

Following issuance of a conditional writ, tpetitioner filed an Emergency Motion for

Compliance with Conditional Writ, arguing that tti@l court’s subsequent order, reducing bail

equitable remedy necessary to cure doastitutional infirmities arising under both
clauses is the same: the County mustpl@ment the constitutionally-necessary
procedures to engage in a case-by-casduation of a given aestee’s circumstances,
taking into account the various factors requipgdTexas state law (only one of which is
ability to pay).

ODonnell 892 F.3d at 163—-64.
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to $100,000 and GPS monitoring ifetlpetitioner could post baifailed to comply with the
conditional writ. This time around, théstrict court denied relief:

The March 22, 2018 hearing complied withéDRrocess. After hearing proof, the

state court judge addressed “the speddictors” [tracking those in Tenn. Code

Ann. 8 40-11-115 and 40-11-118]: “length ofsidence in the community,”

“[elmployment status and history, finaacconditions” [recognizing that he could

not afford to post a bond in excess of $1,000], “family ties, relationship,”

“reputation, character and mental conditidiprior criminal record,” “[n]ature of

the offense and the apparent probabibfyconviction orlikely sentence,” and

“[a]ny other factor indicatinghe defendant’s ties toeéhcommunity or bearing on

the risk of a willful failure to appear.” Balancing those factors, the state court

found that release on recognizance was ingppate in this case. It then decided

to “reduce the bond to $100,000, [and] require GPS monitoring if Mr.

Weatherspoon is able to post that bond.”

(Doc. No. 14-3, at 5-6 (footnotesd record citations omittgyl Following the pronouncement
of the judge’s decision, the state asked for ¢taifon that the ruling meant that the judge had
determined that “no combination of pretrialease factors . . . would be sufficientd.(at 6.)
The judge thanked the prosecutar farticulating that clearly”ifl.) and concluded:

So | mean I'm trying to work with Defeasas well as | thinkcan, but . . . | am

not convinced that there are options avaédabl this Court to ssure the safety of

the victim as well as the perhaps targeted second victim. And | just — | can’'t do

any better than tha$100,000 and GPS monitoring.
(Id. (record citation omitted).)

The district court acknowledged thagdause the petitioner was indigent, the $100,000
bond functioned as a detention order. It nonefiseteeld that his continued detention did not
violate due process, because the state coddrebsetting bail, had “properly consider[ed] non-
monetary conditions of releelsand found that no non-monetargndition or combination of
conditions could satisfy the purposes of bditl. @t 7.) The court rejected the petitioner’s

argument that the state court “could not hawaultaneously complied with [the] writ and

lowered Petitioner's money bail to an amostill beyond his means” and that the imposition of
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GPS monitoring in the event he could raise bainfoem[ed] that [he] can safely be released.”
(Id. at 4.) The court disagreed:
There is no formulaic recitation thabnveys the absence of any condition or
combination of conditions of release thatuld assure the safety of the public.
The state court set bail at an amobetyond Weatherspoon’s financial means
because it “was not convinced that thereap®ons available t@it] to assure the
safety of the victim as well as the paps targeted second victim.”. . . The state

court’'s reasoning sufficiently conveysathno condition or combination of
conditions of release couldtsdy the purposes of bail.

The state court imposed GPS monitoringthe event that Weatherspoon could
post bail. That post-bail condition does natlify the state court’s finding that no
non-monetary condition or combination of conditions of release would be
adequate.

(Id. at 8.)

A number of other districtourts that have considerel@tention under circumstances
similar to that here have held that, at animum, to comport with due process, the court
imposing detention upon an indigent defendant must both expressly consider and make findings
of fact on the record regarding the defendant’'s ability to pay the bail amount imposed and
whether non-monetary alternatives abglerve the same purposes as [&dle, e.g.Knight v.
Sheriff of Leon Cty.369 F. Supp. 3d 1214, 1219 (N.D. Fla. 20®tognizing that[a] system
that unnecessarily detains defendants pendingb@sgd on inability to make bail—that detains
defendants on this basis without regard te #tate’'s compelling interests in detention—is
unconstitutional at several levelsQaliste v. Cantre|l 329 F. Supp. 3d 296, 314-15 (E.D. La.
2018) (“[I]n the context of hearings to determinetpal detention[,] Due Process requires: 1) an
inquiry into the arrestee’s abilitp pay . . . ; 2) consetation of alternativeonditions of release,
including findings on the record applying thead and convincing standard and explaining why

an arrestee does not qualify for alternative coowl#tiof release; and 3)meesentative counsel.”),
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affd on other groundsNo. 18-30954, —F.3d —, 2019 WL 4072068 (5th Cir. Aug. 29, 2019)
Schultz v. State830 F. Supp. 3d 1344, 1358 (N.D. Ala. 20{&)Iding that “criminal defendants
have a constitutional right to pretrial liberty,” that, “[a]Jbsent extenuating circumstances like
flight risks or dangers to the community, the State may not ieea defendapretrial,” and

that the plaintiffs had estaliied a substantial likelihood of susseon the merits of their claim
that Cullman County’s bail schedule violated due process, insofar as it failed to ensure adequate
notice to defendants and an opportunity to heard, did not establisa clear evidentiary
standard, and did not requieectual factual findingdy the judge déng bail); Coleman v.
Hennessy No. 17-cv-06503-EMC, 2018 WL 541091 .0N Cal. Jan. 5, 2018 (conditionally
granting 8§ 2241 petition, finding a violation of dpeocess where the state judge failed to
consider the defendant’s ability to pay the kmihount or whether non-monetary alternatives
could serve the same purposes as fimancial condition of releaseRodriguez-Ziese V.
HennessyNo. 5:17-CV-06473-BLF, 2017 WL 6039708.D. Cal. Dec. 6, 2017) (same).

4, The Case at Bar
a) The Trial Court’s Determination

As in Weatherspoarthe argument in this case is that gtate court’s order setting bail at
an amount Hill had no ability to raise is effectiwain order of detention, but that the state court

did not make the individualized findingecessary to justify the detention.

8 The defendant, a state-court judge, did not appeal this portitme ddistrict court’s
ruling. He appealed only thieolding that a Louisiana law creat a conflict of interest and
violated due process to the extent it permittedjtiiges making pretrial release decisions in the
Orleans Parish Criminal District Court to bahe#t least indirectly, each time they required a
defendant to obtain a secured money boretabse whenever a defendant had to buy a
commercial surety bond, a portion of the bond’ki@avent into a fund for judges’ expenses.
Caliste 2019 WL 4072068, at *1. The HiftCircuit affirmed the disict court's determination
that this structure vilated due process.
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The Tennessee constitution guarantees that “all prisoners shall be bailable by sufficient
sureties, unless for capital offences, when tl®fpis evident, or the presumption great.” Tenn.
Const. art. 1, 8§ 15. The Tennessee Release @€astody Bail Reform Act provides that all
defendants, except those charged with capftahees, are presumed bailable. Tenn. Code Ann.

§ 40-11-102. Courts applying the Act must firahsider releasing the bailable defendant on the
defendant’s own recognizance or an unsegipond. Tenn. Code Ann. § 40-11-115@Bj)aham

v. Gen. Sessions Cout57 S.W.3d 790, 793 (Tenn. Ct. A#004). As set forth above, that
determination requires consideration of a number of factors that relate solely to the need to
assure the defendant’s appearance at Be¢Graham 157 S.W.3d at 793 (“A defendant may

be released pending trial uponretlilefendant’'s own recognizandethe appearance of the
defendant can be reasonably assured, in liglsegéral factors set out in the statute.” (citing
Tenn. Code Ann. § 40-11-115)).

If the statutory factors do not support esde on the defendant’s own recognizance or on
an unsecured bond under 8 40-11-115, the couttteés to consider imposing conditions of
release. The court must “impose the least amerconditions reasonablikely to assure the
defendant’s appearance in couifenn. Code Ann. § 40-11-116(d)he conditions that may be
imposed include:

(1) [r]eleas[ing] the defendant intthe care of some qualified person or

prganizatipn responsible for supervising ttefendant and assisting the defendant

in appearing in court . . . ;

(2) [(mpos[ing] reasonable restrictions tire activities, movements, associations
and residences of the defendant; and/or

(3) [iljmpos[ing] any other reasonableestriction designed to assure the
defendant’s appearance, including, but Imotted to, the deposit of bail pursuant
to 8§ 40-11-117.
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Tenn. Code Ann. § 40-11-116(b). ather words, like 8 40-11-115,dHactors the courts are to
consider are focused solely on assutlmgydefendant’s presence at trial.

Although bail is one of the factors thatay be considered under § 40-11-116, the
Tennessee statute indicates that, only if thertcdetermines that “conditions on a release on
recognizance” have not been shown to weably assure the defendant’'s appearatiam the
magistrate “shall, in lieu of the conditiod release set out i 40-11-115 or § 40-11-116,
require bail to be given.” Tenn. Code Ann. § 40-11-8é&e Graham157 S.W.3d at 793 (“If it
is not shown that conditions on a release ongeizance will reasonably assure the defendant’s
appearance as required, the magistrate shall eethat bail be given in lieu of conditions of
release.”).

Section 40-11-118 governs the procedures tdobewed in the setting of bail, which
must be set “as low as the coddtermines is necessary to m@aably assure the appearance of
the defendant as required.”fire Code Ann. 8§ 40-11-118(a). Howeysomewhat inconsistently,
the statute then states that]rf[determining the amount of bail necessary to reasonably assure
the appearance of the defendahile at the same time protecting the safety of the puBlann.
Code Ann. § 40-11-118(b), the courtdsconsider a number of fadtsat nearly mirror those of §
40-11-115(b) ¢ee Note 3,suprd. The most notable distinction between the -115 and -118
factors is that the latter include consideratiofitioé likelihood that . . . the defendant will pose a
risk of danger to the comunity” as a factor to be consider@dsetting the amount of bail. Tenn.
Code Ann. § 40-11-118(b)(7). Themmaining factors, again, aredesed on “the defendant’s ties
to the community” and “the risk of the defendant’s willful failure to appelt.”8 40-11-
118(b)(1)—(6), (8)—(9). Depite this focus, however, the Sixtlircuit has held that Tennessee law
does not prohibit monetary bail even if cdimhs of release cameasonably assure the

defendant’s appearanc€ields v. Henry Cty. 701 F.3d 180, 187 (6th Cir. 2012) (citing
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Malmquist v. Metro. Gov,tNo. 3:10-cv-1014, 2011 WL 5982670, at *10-11 (M.D. Tenn. Nov.
29, 2011)). It has also expressigcognized that, “[ijln Tennessebail is the norm, not the
exception.”ld. Thus, “[t]o be released on his own ogoizance, a defendant must demonstrate
that bond is not necessary to assure his appearddcgeiting Tenn. Code Ann. § 40-11-117).

In Hill's case, the trial court conducted dlfblown hearing to consider Hill's Motion to
Modify Conditions of Pretrial Rease. Following the hearing, the trial court issued a lengthy
written opinion in which it clearly articulatethe constitutional and ate statutory factors
relevant to the determination of whether the paleecourt’s setting of the bail amount in Hill's
case violated his equal protection or duecpss rights and whether modification of the
conditions going forward was warranted. The todetermined, in effect, that the statute
adequately protected the defendantsstitutional rights, thatlgudges must follow the statute,
and, consequently, that the defendant’s rightds hat been violated by the juvenile court’s
setting of the bail amount:

In light of this extensiveprocess, the Court is dhe opinion tlat Tennessee’s
method of determining the conditions okgrial release onecognizance or balil

is narrowly tailored. Any magistrate whosstting the conditins of release must
follow the aforementioned process, colesing each defendant's particular
circumstances with the guidance of numer factors, including that particular
defendant’s financial status indigency. In applying that process, the magistrate
is to set the least restrictive condition$ release so at protect both the
Defendant’s fundamental liberty interemtd the State’s compelling interests in
assuring the Defendant’s ggence and protecting thefesgt of the public. Put
another way, the magistrate is required, by the statute, to precisely tailor the
conditions of release, based on each defendant's particular circumstances.
Accordingly, the Court is of the opiniathat this process does not violate the
Equal Protection Clause.

In the present case, the Court findattthe manner in which the Defendant’s
release conditions have been set is precisely tailored to the State’s compelling
interests of assuring the f@adant’s appearance at cband protecting the safety

of the public, in conjunction with the Defdant’s liberty interests. In reviewing

the bail set in this case, this Court considers the appropriate conditions of release
according to the aforementioned statutorydguaice. In light of both the extensive
process magistrates in Tennessee must follow in determining conditions of release
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based on each defendant’s circumstanaed,the fact that the process has been
applied to the Defendant, the Court findattthe Defendant’s constitutional right
to equal protection under the law has not béaelated by the fact that he has not
been released on personal recognizance.

[Likewise], the State’s interests both in assuring the Defendant's continued
presence at future court dates and qutihg the safety ofthe public from the
dangers of substance abuse qualify as isterdat outweigh that liberty interest.
Based on the rationale discussed in findimgse to be compelling interests in its
equal protection analysis, the Court afsals that both interests outweigh the
Defendant’s liberty interest in the instazase. Thus, the Cdus of the opinion

that the Defendant’s substantive dueqass rights haveot been violated.

[Because the defendant received notice and an opportunity to be heard, tjhe Court

is of the opinion that [the procedural due process requirements have] been

fulfilled in the instant case by virtue dhe immediate proceeding before this

Court. Additionally, in weighing the Defenilds procedural due process interests,

this Court considers all dhe statutory factors set forth in Tenn. Code Ann. § 40-

11-118, as well as the proof presented onxatendant's behalf at the hearing in

this matter. Accordingly, the Court isf the opinion that the Defendant’s

procedural due process rights have resrbviolated by the setting of his bond.
(Doc. No. 1-4, at 16-19.)

In conducting the statutory analysis to determine whether maintaining the $150,000 bail
amount was warranted, the court did not actulipw the statutory steps. Instead, the court
went directly to Tenn. Code Ann. § 40-11-118, deired that the defendant posed a threat to
the community, and set his bat an amount the court knewe could not pay. Although the
court stated that it deemed that amount necessédnssure the Defendant’s appearance at future
court dates and protect the safefythe public” (Doc. No. 1-4, &0), it did not make an express
finding about his ability to pay or point to asgecific evidence in the record that would support
a conclusion that Hill posed a risk of flight non-appearance. The court did not consider or

address whether any non-monetary factors woog sufficient to assure the defendant’s

appearance. Nonetheless, the court affirmatively teat the state’s intests in assuring the
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presence of the defendant at future courteslaand in ensuring theafety of the public
“outweigh[ed] the Defendant’s ldsty interest in the instantse.” (Doc. No. 1-5, at 51.)

b) Procedural Due Process

This court is persuaded that, procedurally, Hill received all the process to which he was
due: an individualized hearingf which he had adequatehaance notice and where he was
represented by counsel and permitted to presgnesses and cross-examine the government’s
witnesses. He was permitted an appeal of tmeatlef his motion to modify the conditions of
detention. See Salerno481 U.S. at 750-51 (concluding thiwe federal Bail Reform Act
accorded adequate process insasarit required “findings ofdtct, statements of reasons for
decisions, and thegit to counsel”).

The only close call is whether the trial cosiapparent appliceon of a preponderance-
of-the-evidence standard @ppropriate. Relying oBalerng Hill argues that the preponderance
of the evidence standard “is insufficient foednings that result irthe deprivation of a
fundamental right” and that th8upreme Court has held thaethfundamental nature’ of a
defendant’s liberty interests may be subordinatedhe ‘greater needs of society’ only in
carefully delineated circumste®s.” (Doc. No. 3, at 24 (quotirfsalerng 481 U.S. at 750-51).)

In other words, he arguesaththe government must prove blear and convincing evidence,
rather than merely a preponderance of the evidéhaean arrestee “presents an identified and
articulable threat to an individual e community” to justify detentionld. (quotingSalerng

481 U.S. at 751).) The petitioneised this argument Weatherspoomas well, but the Western
District of Tennessee rejected it, noting that thear and convincing evidence standard applied
in Salernoonly because the federal Bail Reform Agiecifically calls for clear and convincing
evidence.Weatherspoon2018 WL 1053548, at *8 (“Under the federal Bail Reform Act, the

government must meet a clear and convincing standard of proof. The Tennessee Bail Reform Act
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establishes a preponderance of the evidence sthnid@at lower standard is not a constitutional
violation.” (citations omitted)).

Hill, however, argues that the Supremeu@ has repeatedly held that clear and
convincing evidence applies “whenedividual interests at stakin a state proceeding are both
‘particularly important’ and ‘more substantialath mere loss of money.” (Doc. No. 3, at 25
(quoting Santosky v. Kramed55 U.S. 745, 756 (1982)ddington v. Texast41l U.S. 418, 424
(1979); citingCruzan by Cruzan v. Dir., Mo. Dep’t of Heal#97 U.S. 261 (1990)).)

The court is not persuadegantoskynvolved the complete and irrevocable severance of
parental rights. In that contexhe Supreme Court held that, light of a parent’s fundamental
liberty interest in the care, custody, and managewieits or her child, due process required the
state to prove by clear and convitg evidence its allegationsahthe child was “permanently
neglected” before a parent'ghts could be terminate&antosky455 U.S. at 769. I€ruzan
the guardians of a patient ia persistent vegetative stasought a declaratory judgment
authorizing the termination oéartificial hydration and nutritin for the patient. The Court
recognized that a competent person has a constiéiliifoprotected liberty interest in refusing
unwanted medical treatment. It nonetheless heltittte Due Process Ckidid not forbid the
state from requiring clear and convincing evidence of an incompetent’s wish for the withdrawal
of life-sustaining treatment, in liglaf the state’s legitimate interest in the preservation of human
life. The court stated: “The function of a standafdoroof, as that concept is embodied in the
Due Process Clause and in the realm of factfigdis to instruct theatctfinder concerning the
degree of confidence our socighynks he should have in theroectness of factual conclusions
for a particular type of adjudicationCruzan 497 U.S. at 282 (quotingddington 441 U.S. at
423). That is, “[tlhe more stringé the burden of proof a party stubear, the more that party

bears the risk of aarroneous decisionld. at 283. The Supreme Countbted that it had applied
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that standard in the context of deportatiproceedings, denaturalization proceedings, civil
commitment proceedings, and in proceedifagsthe termination of parental rightsl. at 282
(citations omitted).

Each of these cases involved some typgarimanent or irrevocable termination of a
fundamental right or loss of liberty. The pietiter has not pointed tany Supreme Court case
holding that this level of proof iequiredin the context of bail proceedings. The Court, instead,
has recognized that the burdenpobof in the context of a fund@ntal right must be weighed
against the government’s interest and involvesllacation of the risk okrror. While a criminal
defendant cannot be convicted unless the “beyorehsonable doubt standard” is met, a pretrial
detainee may be subjected to vas “restrictions and conditions tife detention facility so long
as those conditions and restricts do not amount to punishmerdg@ not “otherwise violate the
Constitution,” and are “reasonably relatedadegitimate governmental objectiveBell, 441
U.S. at 536-37. The court finds that the preponaeran the evidence standas appropriate in
this context, where the government’s strong eoihpelling interests in ptecting the safety of
the community and in ensuring the defendant’ssapgnce in court must be weighed against the
individual’'s right to personal liby pending trial. In the absencé persuasive precedent to the
contrary, the court finds that tipgeponderance of the evidencenstard is sufficient to protect a
defendant’s rights.

C) Substantive Due Process

Substantively, the question, again, is whethertttal court's order of detention in this
case was narrowly tailored to the protection efdglovernment’s interests whether, instead, the
petitioner’'s continued detention amountspienishment. In that regard, although thalerno
Court did not suggest that all of the safeguargdemented by the federal Bail Reform Act were

required by substantive due process in order fergibvernment to establish that detention in a
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particular case, was “narrowly tailored” torthuer the government’s compelling interests, the
case at least provides some guidégpoBhe Court recognized, in particular, as did the trial court
in this case, that the needs to assure a def€sdappearance at triand to prevent crime or
protect the public safety areropelling government interests. TBalernoCourt suggested that,
to ensure that the curtailment of a pretrial oheta’s liberty is narrowly tailored to further those
interests, courts must, at a minimum, find thabeestee charged with serious felonies “pose|[s]
a threat to the safety of individuals or to the community which no condition of release can
dispel.” Salerng 481 U.S. at 755. Federal courts considgrbail in the context of indigent
detainees have heldat due process also rems the state to make amtividualized inquiry into

the detainee’s ability to pay and explain oe tiecord why the arrest does not qualify for
alternative conditions of releasgee, e.gCaliste 329 F. Supp. at 314-15.

The trial court in this case acknowledgew asummarized all of the testimony and the
defendant’s arguments. Although iddiot expressly acknowledge, time analysis section of its
opinion, that the defendant did tnlbave the funds to satisfyehbail amount set or expressly
articulate its analysis of whether the impasitiof other non-monetary conditions would have
also been sufficient to protect the governrnerddmittedly compelling interests, it did
specifically include in its sumamy of the evidence the petitioner's aunt’s testimony that the
family did not have funds tpost bail, and it found that “rehse on personal recognizance or
unsecured bond in this case is not approprigi@dc. No. 1-4, at 19.) It then turned to Tenn.
Code Ann. 8§ 40-11-116 and, although it failecabiknowledge that the st requires the court
to “impose the least onerous conditions reason#aly to assure the defendant’s appearance in
court,” Tenn. Code Ann. 8§ 40-11t6(a), the court recogred that bail is oa of the conditions
the court can impose. (Doc. No. 1-4, at 20.¢ Tourt held that baih the amount of $150,000

was the amount “reasonably necessary to assure the appearance of the defendant while at the
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same time protecting the safety of the publitd’ (quoting Tenn. Code Ann. § 40-11-118).) The
court emphasized, in particulahe evidence in the recordgarding the defendant’'s numerous
adjudications while a juvenilghe finding of weapons at his ther's house, to which he had
access, and the reasonable prdlglof the defendant’s conetion on the underlying charges,
all offenses that carry significant sentences;ragating “an increased concern for a greater risk
for the likelihood of the Defenddmtappearance at future coutates and the safety of the
community.” (Doc. No. 1-4, at 19-20.) That isased on the evidence before it, the court
implicitly concluded that bail at a lesser ammt, even with the imposition of non-monetary
conditions, would not adequately protdw government’s ated interestsSee Salerno481 U.S.
at 749 (“The government’s intesein preventing crime by arrestees is both legitimate and
compelling.”).

To be clear, it appears to this court that the trial court did not actually follow Tennessee
law: she did not consider the factors identified 40-11-115 for their tevance to the question
of whether the petitioner poses a risk of fligintnon-appearance. There was no evidence in the
record, under the statutory factattsat he did. All of his family ad friends are local; he does not
have a job, money, a car ardriver’s license. There was nalication in the record that he had
ever previously failed to appear at courtemhrequired. Rather, the court eyed the factors
enumerated in 8§ 40-11-115 (and -118) for thelevance to the question of the likelihood of
conviction and the safety of the communitgeéDoc. No. 1-4, at 19-20.) As the Sixth Circuit
has recognized, however, releasearn®40-11-115 is discretiorpamot in any sense mandatory.
Fields 701 F.3d at 187 (“Section 401-115 clearly gives the magis@raliscretion in deciding
whether to order release on pmral recognizance. The provisiomtss that a magistrate “may”

order individuals charged with bailable offentefe released on their personal recognizance.”).
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Section 40-11-116(a), on the other handnandatory: it requires—with the use of the
word “shall’—the state judge to impose the “leaserous conditions reasonably likely to assure
the defendant’s appearance at court.” It then authorizes (“may”) the court to impose any
reasonable restriction designed to assueedifendant’s appeam@” including bail.ld. § 40-
11-116(b). The trial court did not expressly comsidny other conditions of release and, instead,
skipped straight to the questiohwhether the defendant posedsk of harm to the public, one
of the factors to be congded in the setting of bailnder § 40-11-118. Although § 40-11-117
expressly authorizes bail only the “absen[ce of] a showing that conditions on a release on
recognizance” with the conditiondentified in 88 40-11-115 and 16 “will reasonably assure
the appearance of the defendanteiired,” the Sixth Circuit hasonetheless held that bail is
the “norm,” rather than the “exception,” in Tennessee.

This court, however, is natalled upon to consider winetr the state court actually
followed Tennessee law as written, but whether such failure violates the federal constitution.
This court cannot conclude that it did. Whihe setting of bail &150,000, with full knowledge
that the defendant would be unable to podtibahat amountclearly amounted to de facto
detention order, the state court conducted dividualized assessment of Hill's circumstances,
considered all of the evidence in the record, @mttluded, based on the evidence before it, that
the defendant posed a risk of harm to the pulbca result of which release on recognizance or
conditions was not warrantedlthough this court’s review ide novg the trial court, not this
court, had the benefit of assessing the credibdityhe witnesses at the hearing and also had

before her the transcript of the hearing on whetbetransfer the defendant to be tried as an

® The Sixth Circuit has held that the TenmesBail Reform Act does not guarantee that a
defendant will be released on his own recognizance or unsecuredSsen#ields701 F.3d at
187 (“Since Tennessee law does not mandategel®n personal recognizance, it lacks the
‘explicitly mandatory languge’ needed to create a dilty interest.” (quotingGibson v.
McMurray, 159 F.3d 230, 233 (6th Cir. 1998)).
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adult. The court is not in position to second guess the d&urcredibility findings or its
determination that the defendant posedlastantial risk of harm to the community.

This case, in short, is not about indigency. It is about the Tennessee state courts’ failure
to acknowledge the lack of any logical connactbetween the amount of bail and mitigation of
a detainee’s risk of harm to the public. Either taohee poses a risk of harm to the public or he
does not. Releasing him on bail, at whateveoam, would not reduce that risk. But, because
the Tennessee constitution guarantees a right to bail, the Tennesste appear to use
unattainable bail amounts as a proxy for denying dtogether. If Hillwere not indigent—if,
for example, he had an income of $100,@0 year and owned a $200,000 house and other
assets—and his bail were s¢tan amount he could not post, say $500,000 instead of $150,000,
then the outcome, in all likelihood, would be theneaHe could still argue &h setting bail at an
amount he could not afford amounts tdeafactodetention order. However, for substantive due
process to be satisfied, what is required isratividualized determiation that the defendant
poses a risk of harm to the public safety and, tbezethat a detention order is narrowly tailored
to the state’s interest protecting the public safety.

The trial court's assessment is problematieder state law, insofar as it fails to
acknowledge that the setting ofilben this case amounts effectily to an order of detention
without bail. It is also troubling that the coueferred to protecting the public “from the dangers
of substance abuse” (Doc. No. 1-4, at 18), whenetivas no evidence that the petitioner used or
sold drugs. Finally, the courtdlinot expressly consider, onetlhecord, whether non-monetary
conditions of confinement, inatling GPS monitoring and limitaths on the defendant’s travel
and associations, could effectively mitigate gfowernment’s admittedly compelling interests in
insuring his appearance in coand protecting the public safefThe court, however, cannot find

that Hill’s right to proedural or substantive due process wiatated, given the particular facts
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of this case and the trial court's exhaustive factual summary, correct articulation of the legal
standards, and particularized findings.

B. Equal Protection

Hill also argues that the trial court’s failui@ consider his indigency in setting the balil
amount violates his right to equal protectioneBupreme Court has netpressly addressed the
issue presented here, butRough v. Rainwater572 F.2d 1053 (5th Cir. 1978¢r( bang, the
Fifth Circuit addressed an equaiotection challenge to Floridajzetrial bail sbeme, which is
not dissimilar to Tennessee’s. The rule in qeestnumerated six forms gfetrial release in
non-capital cases, of which cash bail was dtheat 1055. The plaintiffs gued that, “in the case
of indigents, equal prettion standards requirepaesumptionagainst money bail anfdvoring
the other enumerated forms of releadd.”at 1056 (emphasis added). As discussed above, the
court ultimately rejected that challenge, but in doing so, it addressed general constitutional
principles governing # calculation of bail.

Specifically, the court “accepted the prineipthat imprisonment solely because of
indigent status is invidus discrimination and notoastitutionally permissible.’ld. (citation
omitted). It reasoned that any bail requirement in excess of that required to assure the
defendant’s presence at trial “would be inimése punitive and run afoul of due process
requirements.”ld. at 1057;see also id.(“The incarceration of those who cannot [pay bail],
without meaningful consideration of other ptsialternatives, infringes on both due process
and equal protection requirements.”).

As set forth above, however, the trial courtdma finding that Hils detention was not
punitive. The court was clearly ane of Hill's indigeacy and nonetheless set bail at an amount it
determined was necessary to protect the state’sesgtgein assuring his presence at trial and in

protecting the safety of the public. Although twoHifl’s co-defendants were released on bail,
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Hill has not made a showing that their factual situations, including the strength of the charges
against them and their personal histories, were similar to Hill's.

Unlike nearly every case to which the pldintites, this case did not involve a bail chart
and the imposition of bail without regard to Hilparticularized situatim There are simply not
sufficient facts presented hererin which the court can conclude that Hill was imprisoned solely
because of his indigent status or that he wawittim of invidious discrimination on the basis of
his financial status. Essentially for the same reasons as those discussed above, the court finds that
Hill's right to equal protection was not violated.

V. CONCLUSION

For the reasons set forth herein, ¢tbert will deny the petition under § 2241.

The Sixth Circuit has not yeletermined whether a certifieadbf appealability (COA) is
required to appeal a denial of a 28 U.S.2231 petition where the pgoner is challenging
state pretrial detentiorSee Christian v. Wellingtor739 F.3d 294, 292 n.5 (6th Cir. 2014)
(noting that it did not have to dele the question there, becatise district court had granted a
certificate of appealabil). District courts witin the Sixth Circuit haveypically found that a
certificate of appealability is requirdd appeal under these circumstanc®se, e.g.Smith v.
Burt, No. 2:19-CV-10159, 2019 WL 529281, at *3 (E.Mich. Feb. 11, 2019) (declining to
issue a certificate of appealatylibased on the failure to make substantial showing of the
denial of a congtitional right); see alsa28 U.S.C. 8§ 2253(c)(1)(A) €quiring a certificate of
appealability to appeal “the final order inhabeas corpus proceeding in which the detention
complained of arises out ofquress issued by a State court3reene v. Tenn. Dep’t of Corys.
265 F. 3d 369, 372 (6th Cir. 200h)olding that a state prisonerekéng habeas cpus relief
under 8§ 2241 based on the denial of sentenciaditsrmust obtain a ceitthte of appealability

to bring an appeal).
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Whether a certificate is needed or nots tbourt finds that th petitioner has “made a
substantial showing of the dahiof a constutional right,”id. § 2253(c)(2), insofar as he asserts
that his rights to due process and equal protettawe been violated by his pretrial detention at
an insurmountable bail amount, agiut the trial court’s having magbarticularized findings that
pretrial release with non-monetary conditiomsuld adequately protect the state’s compelling
interests. Accordingly, the court wdrant a certificate of appealability.

An appropriate Order is filed herewith.

Aot Fomg—

ALETA A. TRAUGER
United States Dlstrlct udge




