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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DARRELL PRIDY etal.,
Plaintiffs,
V.

PIEDMONT NATURAL GAS
COMPANY, INC,, Case No. 3:19-cv-00468
JudgeAleta A. Trauger

And

DUKE ENERGY CORPORATION, asthe
alter ego or successor in liability to
PIEDMONT NATURAL GAS
COMPANY, INC.,

N N N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM

Following dismissal of the First Amend&bmplaint, plaintiffs Local Union 702 of the
United Association of Journeymen and Apprentices of the Plumbing and Pipefitting ieslustr
(the “Union”) and Union members Darrell Pridy, Gregory Nabors, Michael Saradetdkandall
Abston (the “individual platiffs”), on behalf of themselves and other similarly situgtethss
members”) sought and were granted leave to file their Second Amended Complaint (Doc. No.
26). In it, they bring suit against Piedmont Natural Gas Company, Inc. (“Pied&ashtor
“Piedmont”) andDuke Energy CorporatioffDuke Energy”)underSection 502 of the Employee
Retirement Income Security Act (“ERISA”), 29 U.S&1132(a)the Tennessee Human Rights
Act (“THRA"), Tenn. Code Ann.§ 4-12-401;and Section 301 of the Labor Management
Relations Act ("LMRA"), 29 U.S.C§ 185. Now fefore the court ithe defendants’ joinotion

to Dismissthe SecondAmended Complaint. (Doc. No. 29.)
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For the reasons set forth herdghre motion will be granted

FACTUAL ALLEGATIONSAND PROCEDURAL BACKGROUND

The First Amended Complaint named only Duke Energy as a defendant. The court
granted Duke Energy’s Motion to Dismiss the First Amended Complaint on the grounds that it
failed to state a claim against Duke Enediectly and failed to allege facts that, if true, would
establish that Duke Energy was the legal successor to Piedmont Gas or égali@oc. Nos.

20, 21.)

Following dismissal ofhe First Amended Complaint without prejudice and with leave to
amend, the plaintiffs filed tlie Second Amended Complai(itSAC”) on December 23, 2019
naming both Duke Energy and Piedmont Gas as defendants. (Doc. Norh26factual
allegations set forth in the SAC in support of the plaintiffs’ substantive claienessentially
identical to those set forth in the First Amended Complaint. The SAC, however, adds ne
allegations differentiating between Piedmont Gas and Duke Energy and attemptipgddthe
plaintiffs’ claim that Duke Energy is liable for the wrongful acts of Piedmont Gaseogrounds
that it is eithePiedmont Gas’successor in interest or its alter ego. (Doc. NO®6, 7, 10, 11,

17, 37#53.) Andthe SACadds two new “Counts” orl@ms for relief one “For Liability on
Behalf of Defendant Duke Energy Under VRikercing/Alter Ego Theory”id. at Count VI and
1196-100), and the second “For Liability on Behalf of Duke Energy as Successor In Ihberest
Defendant Piedmont Ga@d. at Count V and[101-03).

Otherwise, like the First Amended Complaitihe SAC allegeghat the individual
plaintiffs are all over the age of fortigave all been employed by Piedmont Gas for many years,

and have “participated in various employee benefit plans, including a welfare benefibiplan f



Company employees providing sick leave and skerm disability benefits.” (Doc. N&26 1
1-4.) During their employment, the individual plaintifisere continuously members of the
Union and represented lityin collective bargaining.ld. 1 16.) The plaintiffs claim that, “[a]t all
times during [the individual plaintiffs’] employment, [Piedmont Gas] was and contiouas &
party to the collective bargaining agreement with [the Uniondl” { 17.) It as®rts that Duke
Energy “is also a party to the collective bargaining agreements with [the Union] badisehat
it is an alter ego and/or succesm liability to Piedmont Gas(Id.)

The collective bargaining agreemgf@BA”) in effect from 1989 to 1992 (“1989 CBA”)
betweenPiedmont Gasnd the Union “established a sick leave and sieorh disability benefit
plan (‘Plan’)” governed by Section X of that documefitl. T 19.) According to theplaintiffs,
Section X of the 1989 BA “and successive collective bargaining agreements are the governing
Plan documents.q.)

The 1989 CBA’s Plan allowed participants to accrue sick leave days and to “bank” the
accumulated dayqld. § 20.) The 1989 CBA refers to the accrued sick leave account as a
“sickness allowance”id.), while subsequenCBAs refer to individual accrued sick leave
accounts as “Leave Bank[s].1d({ {1 21.) Nomenclature aside, the bengfians described in
subsequenCBAs in effect over the ensuing decade continuecadopt a similar sickness
allowance policy, permitting the accrual of hours of unused sick leave and the banking of such
time. TheCBA adopted in 1999 and in effect until 2004 (the “1999 CBA") was thedBgt to
allow the unlimited accrual of sick leave ure. (d.) The sickness allowance effectively
rewarded individuals who did not take frequent sick leave by allowing them to continue to
accrue an unused allotment by carrying over those hours from year tdgefes()

The CBA that went into effect on December 31, 2004 (“2004 CBA"), eliminated the

! The term “Company” is defined in the SAC to mean Piedmont Gas. (Doc. No. 26, at 2.)



accumulation of hours in “Leave Banks” going forward, but it allowed participants witls hour
already accrued in their Leave Banks to carry over and use that time as described0bvthe 2
CBA. (Id. 1 26.) TheSick Leaveprovision in the 2004 CBA provided, in relevant part:

Employees are credited with 12 days of sick leave each January 1 to be taken as

needed for any period of illness during the calendar year. They may also use any

accried sick days in their Leave Bank (sick leave earned before January 1, 2005)

when all of their annual sick days have been used or for a certified FMLA Leave

to care for an immediate family member. Banked days may also be used to cover

the waiting period befre shorterm disability benefits begin.
(Id. T Z7.) According to the plaintiffs, th€BAs in effect from August 2008 through August
2012 (2008 CBA”) and from August 2012 through August 2018 (2012 CBA”) similarly
recognized employees’ ability to use Leave Bank time accrued prior to Januaryl@0D23()

The currenCBA (2018 CBA”) went into effect on April 14, 2018. (Doc. N804.) The
2018 CBA is silent regarding Leave Banks and leave hours accrued pri@5to@€e generally
id.) However, in April 2018, Piedmont Gasiminated an online portal that had allowed
employees to accegdheir Leave Banksandit began refusing to honor the accrued time in
employees’ Leave Bank$he plaintiffs claim that Piedmont Gpsovided no prior notice of this
action. All of the individual plaintiffs and class members had accrued sigk leours in their
Leave Banks. At least one of the individual plaintiffs requested to use accruedineawve late
April 2018 but was informed by his supervisor that “the Company no longer allowed employees
to use those benefits.” (Doc. No. 26 11 30)-32

The plaintiffs allege that, during negotiations leading up to execution of the 2018 CBA,
the “Company (represented by officials with both Piedmont Gas and Duke Eneeyg’tle
Union did not bargain over sick leave and stterin disability benefits that were owed under

prior CBAs. (d. 1 33.) “[lInstead, the Company unilaterally informed [the Union] that it would

no longer honor accrued Leave Bank benefits in the new collective bargaining agyesmmde



unilaterally chose to deny accrued Leave Bank benefits” to the individual plaantdfthe other
60 class memberdd(; see alsad. { 35.)

Based on these allegations, the plaintdfaim that Piedmont Gawiolated ERISA by
wrongfully denying accrued and nonforfeitable rights to banked sick and disability leave
benefits; discriminated against them on the basis of age, in violation of the ;TatidAviolated
the LMRA by breaching bindinGBAs. It asserts that Duke Energy should be held “jointly and
severdl liable with Piedmont Gas” because it is the “alter ego” of Piedmoni(iG.a% 100)or
is its “successor in interest to the applicableamiVe bargaining agreement&d.( 103).

The defendants now move for dismissal of the SAC on the grounds that (1) Duke Energy
is not a proper party; (2) the claims brought by both the Union and the individual plaintéfs hav
not beenexhaustedthrough the proper grievance and arbitration procedure” provided by the
operativeCBA,; (3) the individual plaintiffS'ERISA claim fails becaus&he program at issue
was a'payroll practicé, not an ERISAgoverned welfare plan, and in any evém ‘benefits’
were not vesteég and (4) the individual plaintiffs’ age discrimination claim under the THRA is
preempted by Section 301 of the LMRA. (Doc. No. 29,;ae2 generallypoc. No. 30.)

In their Response, the plaintiffs argue that the defendantsbMim Dismissis improper
under Rule 12(b)(6), as it asks the courtrtake inferences about matters @ontained in the
[SAC] and to resolve disputes of fact.” (Doc. No. 334.8t More specifically, they contend that
(1) the new allegations in the SAC are sufficient to establish that Duke Eneggyprisper
defendant in this action as either a legal successor to, or alter ego of, Piedmp(2)Ghey

should be excused from exhausting the contractual grievance procedure as it gelages t

2 The plaintiffs did not consider the case caption page to be the first page of their
Response, as a result of which their pagination and that assigned by CM/ECF isterbrigie
court will use the CM/ECF pagination when referring to the plaintiffs’ Response.



ERISA and LMRA claims on the grounds of futility; (3) whether the program at issue was a
“payroll practice” rather than an ERISgoverned welfare plan raises issues of fact that cannot
be resolved in the context of a motion to dismésg] alternatively, if thecourt determines as a
matter of law thathe progranis a payroll practicethe plaintiffs should be permittetb amend
their pleading to assert a claim under Tennessee law, Tenn. Codg Bof2-103 and (4) the
THRA claim is not preempted, becausesitniot “substantially dependent” on the terms of any
CBA.

The defendants have filed a Reply Brief, in which they ask the court to take judicial
notice of public filings with the Securities and Exchange Commission to find that DukgyEner
is the corporategrent, rather than a successor entity or alter ego, to Piedmont Gas. (Doc. No. 36,
at 2.) They also maintain that the plaintiffs have not offered a viable excuseifofaiture to
exhaust contractual remedies; amendment of the pleading would be adg#ase a stalaw
claim under Tenn. Code Ang. 50-2-13 would be preempted by the LMRA; and the THRA
claim is likewise preempted.
. STANDARD OF REVIEW

For purposes of a motion to dismiss under Rule 12(b)(6), the court must take all of the
factual allegatins in the complaint as truashcroft v. Igbgl556 U.S. 662, 678 (200Bell Atl.
Corp. v. Twombly550 U.S. 544, 556 (2007) To survive a motion to dismiss, a complaint must
contain sufficient factual matter, accepted as true, to state a claim tdhratief plausible on its
face.Igbal, 556 U.S. at 678. A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defenddte i®dithe
misconduct allegedd. Threadbare recitals of the elements of a cause of action, supported by
mere conclusory statements, do not suffideWhen there are wepleaded factual allegations, a

court should assume their veracity and then determine whether they plausibly gite ais



entitlement to reliefld. at 679. A legal conclusion, including one couched as a factual allegation,
need not be accepted as true on a motion to dismiss, nor are mere recitations ofethies efiean
cause of action sufficientd. at 678;Fritz v. Charter Twp. of Comstock92 F.3d 718, 722 (6th

Cir. 2010).

As a general rule, matters outside the pleadings may not be considered in ruling on a
motion to dismiss undeRule 12(b)(6) unless the motion is converted to one for summary
judgment under Rule 56. Fed. R. Civ. P. 12(d). However, when a document is referred to in the
pleadings and is integral to the claims, it may be considered without convertingoa raoti
dismiss into one for summary judgmeRed. R. Civ. P. 10(¢)Commercial Money Ctr., b v.

lll. Union Ins. Co, 508 F.3d 327, 3386 (6th Cir. 2007)Jackson v. City of Columbu$94 F.3d
737, 745 (6th Cir. 1999)he court mayalso ‘consider materials in addition to the complaint if
such materials are public records or are otherwise pppte for the taking of judicial notice.”
New England Health Care Employees Pension Fund v. Ernst & Young3BB6H-.3d 495, 501
(6th Cir.2003).

The defendants filed with their Motion copies of the 2004, 2008, 2012, and 2018 CBAs.
(Doc. Nos. 361, 302, 30-3, 304.) Because these documents are referenced in the SAC and are
integral to the plaintiffs’ claims, the court may consider them without congettie defendants’
motion into one for summary judgment.

The court, however, declines to consider the SEC document attached to the defendants
Reply. (Doc. No. 34L.) Although it is generally recognized that courts may take judicial notice
of public disclosure documents filed with the SE€eBovee v. Coopers & Lybrand C.P.R272
F.3d 356, 360 (6th Cir2001), judicial notice of a public record is only appropriate if its
“existence or contents prove facts whose accuracy cannot reasonably be queflassdv.

City of Columbus123 F. App'x694, 697 (6th Cir2005) The SEC document filed with the



defendants’ Reply is a Proxy Statement an#lerger Proposal announcing a shareholder
meeting for the purpose of approving a proposed merger agreement pursuant to which Piedmont
Gas would become a wholtywned direct subsidiary of Duke Energy. It does not establish as a
factual matter that the merger actually took place or that its terms were consistenbsetlseh

forth in the proposal.

1. DISCUSSION

A. Whether Duke Energy Is Properly Named as a Party

1. Successor Liability

In addressing this issue in the context of ruling on Duke Energy’s Motion to Dismiss the
First Amended Complaint, this court stated:

As courts within this circuit andlsewhere have recognized, [sJuccessor liability

enables claimants to seek recourse fthesuccessor that has replaced or entirely

taken over the original entity. On the other hand, if ahginal entity has not

gone anywhere, there is no successor—and no successor liability.

Pridy v. Duke Energy CorpNo. 3:19ev-00468, 2019 WL 6329659 (M.D. Tenn. Nov. 26, 2019)
(Trauger, J.) (citations and internal quotation markgted).

For the same reasons as those set forth in the referenced opinion, the court filgs that t
allegations in the SAC still fail to establish successor liability is tase. According to the
plaintiffs’ allegations Piedmont Gas has maintained its corporate form, remains a legal entity, is
still the plaintiffs’ employer (or former employer, with respect to those classbers who have
already retired), and is the signatory to @®RAs referenced in th8AC. In other wordsgven if
the court drawsll reasonable inferences in thaiptiffs’ favor, the allegations in the SAC make
it clear thatPiedmont Gas hasot “gone anywhere,” and the court stands by its prior analysis to

find that the allegations in the SAC do not establish “successor liability” on thefpBrike

Energy.



2. Alter Ego Liability

Regarding Count | of the SAC, asserting a claim under 29 U&1132, he Sixth
Circuit recently acknowledged that it has never actually decided which alter egppéss to
an ERISA claim brought by a labor uniefwhether the the alterego test of the National Labor
Relations Act of 1935 (“NLRA”"), 29 U.S.C. § 1%l seq,” or the more stringentcorporate law
alterego test Trustees of Operating Eng Local 324 Pension Fund v. Bourdow Contracting,
Inc., 919 F.3d 368, 374 (6th Cir. 2019¢h’g denied(June 20, 2019)xeeRd. Sprinkler Fitters
Local Union No. 669U.A., AFL-CIO v. Dorn Sprinkler C9.669 F.3d 790, 794 (6th Cir. 2012)
(noting that the NLRA test “has been described as a ‘more relaxed, less exactigtiappbf
the alterego doctrine”); Greater Kan City Laborers Pension Fund v. Superior Gen.
Contactors, Inc, 104 F.3d 1050, 1055 (8th Cir. 199(distinguishing between the tesaad
applying common law test in ERISA casB8ecause the defendant Bourdow affirmatively
argued in the district court that the former appledhe ERISA claim in that caséhe Sixth
Circuit declined to review that issue on appeal. Here, too, both parties hauenpcethat the
“more relaxed’NLRA testmay apply ina labor case raising an ERISA claiso the court does
as well However, as set forth below, the court also finds that other criteria for applyirtgghis
are not met in this case

a) The NLRA Alter Ego Test

The Sixth Circuit has long recognizétke alterego doctrie in the labor contexas “an
equitable doctrine that prevents employers from evading their obligations under a CBA by
changing or altering their corporate fofntrs. of Detroit Carpenters Fringe Benefit Funds v.
Patrie Const. Co, 618 F. App’'x246, 252(6th Cir. 2015)citations and internal quotation marks
omitted). When applied, the doctrine has the effect of “bind[amglemployer to a collective

bargaining agreement if it is found to be an alter ego of a signatory empldyrof Detroit
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Carpentes Fringe Benefit Funds v. Indus. Contracting, L1581 F.3d 313, 318 (6th Ci2009.
The Sixth Circuit, however, has applied it in only two types of situations:

(1) where a “new entity begins operations but is merely a disguised continuance

of the old employer”; and (2) in “doublereasted operationsi,t., “where two or

more coexisting employers performing the same work are in fact one business,

separated only in form.”
Patrie Constr. Cq.618 F. App’x at 252 (quotinghdus. Contracting581 F.3dat 318. In a
“disguised continuantecase “a new employer that continues the operations of an old
employet will be bound by the old employer's obligations under dlective bargaining
agreementih those cases where the new employer is merely a disguised continuance of the old
employer.”NLRB v. Fullerton Transfer & Storage Ltd., In810 F.2d 331, 336 (6th Cir. 1990)
(citations and internal quotation marks omittedpd the term “doubldreasted operations”
refers to“two or more coexisting employers performing the same \fthit] are in fact one
business, separated only in fornd?; see, e.g.NLRB v. Allcoast Transfer, Inc/80 F.2d 576
582-83(6th Cir. 1986)(finding thata newcorporation formed byhe split of an employers
moving and storage business into two entities thaslter ego ofthe employerand, therefore,
bound by its collective bargaining obligatipns

Assuming acasefollows one of these two models, “[t]he test for determining whether
two companies are alter egos is ‘whether the two enterprises have salhgtadéntical
management, business, purpose, operation, equipment, customers, supervision and ownership.”
Patrie Constr. Cq.618 F. App’x at 252 (quotinipndus. Contracting581 F.3d at 318} owever,
if a case Ihvolves neither a disguised continuance situation nor a déwbésted operation .,
the alter ego doctrine is inapplicablént’l Union, UAW v. Aguirre410 F.3d 297, 302 (6th Cir.

2005). More specifically, the “more relaxedNLRA version of the alter ego doctrine is

inapplicable See id(considering whether traditional veilercing standard applies instead).
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b) The NLRA Alter Ego Test Is Not Applicable

As set forth above, Duke Energy is not Piedmont Gas’s succéssoessentially the
same reasons, it @sonot a“disguised continuantef Piedmont Gas, given thRiedmont Gas
remains in existencandis still the individual plaintiffs’ employemMor are the two companies
alleged to be engaged in a “double breasted opeyatmaintiffs’ assertions to the contrary
notwithstandinglnstead,as allegationan the SAC make clear, Piedmont Gas is Duke Energy’s
wholly owned subsidiarySAC 1138, 39.)Accordingly, the relaxed NLRA alter ego test does
not apply to the plaintiffSERISA claim.Accord Aguirre 410 F.3d at 302.

In Aguirre, theSixth Circuit rejected the plaintiffs’ argument for applying a “veil piercing
version of the alter ego doctrine,” noting thiafeil piercing and alter ego concepts are separate
and distinct.”’Aguirre, 410 F.3d aB02.A demand to pierce theorporate veil‘asis] a court to
hold A vicariously liable for B’s delit.d. (citation omitted). “By contrast, a contention that A is
B’s ‘alter ego’ asserts that A and B #ne same entityliability then is not vicarious but direct.”
Id. at 302 (citabn omitted).Because tat case arose in the labor context but involvedither a
disguised continuance situation nor a dotlieasted operation,” the court held that feRA
alter ego doctrine did not apply. It nonethelessved on to considewhether veHpiercing
applied under the facts as presented there:

We have held that the corporate veil may be pierced if the court finds “substantial

reasons for doing so” after considering three general factors: (1) the amount of

respect given to the separate identity of the corporation by its shareholders; (2) the
degree of injustice visited on the litigants by recognition of the corporate[gntity

and (3) the fraudulent intent of the incorporators. In analyzing these three general

factors, courts frequently consider more specific factors such as

undercapitalization of the corporation, the maintenance of separate books, the
separation of corporate and individual finances, the use of the corporation to
support fraud or illegality, the honoring of corpte formalities, and whether the

corporation is merely a sham.

Id. (internal quotation marks and citations omitiesBe also Fullerton Transfe®10 F.2dat
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336-37 (where the plaintiffs failed to show that the relationship between the defefelbimi®
either the “disguised continuance” or “double breasted operations” catdguding that
application of the “relaxed alter ego standard” was not appropriate and, instead, thaintis pl
“must rely on more traditional alter ego principle$Basedon this authority, the court finds that
traditional veitpiercing standards apply to the plaintiffs’ claifns.

Moreover even ifthe “relaxed”alter ego doctrine applied, the plaintiffs have not alleged
facts showing that Duke Energy and Piedmont s “substantially identical management,
business, purpose, operation, equipment, customers, supervision and owndrshug.
Contracting 581 F.3d at 318Regarding management, the SA@tss: “[Piedmont Gasfhares
the same corporate governance as Duke Energy. Follothenglosing of the merger, Duke
Energy added Piedmont’s thearrent Chairman, President, ai@hief Executive Officer,
Thomas E.Skains, to the Duke Energy Board of Directo(®oc. No. 269 40.) The fact that
Piedmont Gas’s then Chairman, President, and CEO was added to Duke Energy’s Board,
standing alone, does not suggest substantial overlap in the identity of the corporaennezna
of the two companies. The SAC also alleges that Duke Energy has “integratiedoftis

corporate functions-such as accounting, human resources and information techreiatgyits

3 The Aguirre parties’ failure to distinguish between alter ego liability and piercing the
corporate veils unsurprising given that the courts, including the Sixth Circuit, frequently blur
the distinctions between therBee, e.g.Laborers’ Pension Tr. Fund v. Sidney Weinberger
Homes, Inc. 872 F.2d 702, 704 (6th Cir. 1988)sing the terms *“alter ego liability” and
“piercing the corporate veil” essentiallyterchangeably see alsdChurch Joint Venture, L.P. v.
Blasingame 947 F.3d 925, 930 (6th Cir. 202Q¥entifying the distinction between the two
concepts but also recognizing that “[t]he analysis and effects are similar”).

4 As the defendants argue, Tennesseepieiking law would govern their THRA claims.
SeeChurch Joint Venture, L.P. \Blasingame 947 F.3d 925, 930 (6th Cir. 2020) (applying
Tennessee®eil-piercing law to the plaintiffs’ state law claim$)either party argues, however,
that there is substantial difference between Tennessee and federal lag/ anetta Both, at
bottom,require some suggestion that misuse of the corporate form was used “to work a fraud or
injustice in contravention of public policyRogers v. Louisville Land Ca67 S.W.3d 196, 215
(Tenn. 2012)internal citations and quotation marks omijted
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own operating structure.ld. 1 43;see id.at 44-46.) However, Wwile the SAC doesillege facts
showing substantial integration of business operatioihscontains no concrete allegations
regarding the scope of business of each company, riéspectiveoperations, othe extent to

which they utilize the same equipment or cater to the same customers. The mere fact that
Piedmont Gas is a wholly owned subsidiary of Duke Energy with, as a result, some sa@amli
business and operational proceduresveen the two compay does noper seestablish that

Duke Energy is an alter ego of Piedmont Gas.

The plaintiffs claim that it is of particular importance that Duke Energy wascttir
involved as a bargaining party during the negotiations leading to the forimafiaghe 2018
CBA and that “Duke Energy representatives refused to bargain over sick leave drtdraho
disability benefits granted and owed under prior CBAs.” (Doc. No. 33, at 8 (citing§A32,

33).) In fact, the SAC does not allege that Duke Energy was a “bargaining pastgad, it
alleges that, during negotiations, Piedmont Gas (“the Company”) was “representditibis of
with both Piedmont Gas and Duke Energy.” (SAG3.) It also asserts th&iedmont Gas
declined to “honor accrued Leave Bank beseifit the new collectivdargaining agreemeifit

(Id.) In addition,Piedmont Gas and the Union are the only signatories to the 2018TBBAact

that Duke Energy representatives were present during labor negotiations does not establish a
ego status or that Duke Energy should be deemed a party to the 2018 CBA.

More critically, the facts as alleged, accepted as true, do not remotely suggest a misuse of
the corporate form in order to “evade preexisting obligatio®®&Trs. of Resilient Floor
Decorators Ins. Fund v. A & M Installations, In895 F.3d 244, 248 (6th Cir. 2005) (noting that
“an intent to evade” preexisting obligations is “clearly the focus of the alted@gfane”in the
labor contexXt Of particular relevance here is the fact ttinat relationship between Duke Energy

and Piedmont Gas not alleged to have argffect on Piedmont Gas’s obligations under the
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current or previou€BAs. Similarly, for purposes ofiprcingthe corporate veil (ofor finding
alter ego liability under federal common law, outside the labor contbztplaintiffs have made
no showingthat any “degree of injustice’br fundamental unfairness might be “visited on the
litigants” by recognition of Piedmont Gas as an independent corporate @enttyefusal to
pierce the corporate veil between the two compawigsirre, 410 F.3d at 302.

3. Conclusion—Duke Energy'’s Liability

In sum the SAC does not allege facts sufficient to supalver egoliability on the part
of Duke Energy othat piercing the corporate vdietween Piedmont Gas and Duke Energy is
warranted Duke Energy is not a proper defendant in this action, and Counts IV and V of the
SAC will be dismissedn that basis.

B. Exhaustion of the LM RA Claim

The defendants next argue théecausethe Union did not exhaust its contractual
remedies under the operative CBA, as required prior to asserting a claim8u@mof the
LMRA, 29 U.S.C. § 185Count lll of the SACmust be dismissedinticipating the plaintiffs’
response, the defendants ntain that futility does not excuse the failure to exhaust contractual
remedies, because the plaintiffs have an obligation to make a “clear andepsisdawing of
futility,” which they have not doneld. at 17~18 (quotingMiller v. Chrysler Corp, 748 F.2i
323, 326 (6th Cir. 1984)).)

The failure to exhaust is an affirmative deferGkeapman v. UAW Local 100670 F.3d
677, 680 (6th Cir. 2012). Generally, a plaintiff is not required to anticipate and plead facts to
avoid an affirmative defense. Thus, dismissal on the grounds of an affirmative defense i
appropriate only if the operative pleadisgows on its face that the claim is barred by the
defenseRiverview Health Inst. LLC v. Med. Mut. of Oh&01 F.3d 505, 512 (6th Cir. 2010).

Courts generally cannot grant motions to dismiss on the basis of an affirmative defesse unle
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the plaintiff has anticipated the defense and explicitly addressed it in the ple&d@ibs. State
St. Bank & Tr. Cq.671 F.3d 585, 599 (6th Cir. 2013bhrogated on other grouts by Fifth
Third Bancorp v. Dudenhoefies73 U.S. 409 (2014).

In this case, the plaintiffs expressly acknowledge in the SAC that they did not exhaust
administrative remedieshus anticipating the defense, but they also claim texoeised from
compliarce with the rule of exhaustion based on futility. (Doc. Nof284, 74, 94.Likewise,
in their Response the Motion to Dismissthey argue that pursuit of the contractual procedure
would have been both futile and “unduly protracted,” essentially because their breach @t contra
claim is outside the scope of claims covered by the CBA. (Doc. No. 33, at 11.)

1. The Exhaustion Requirement

The 2018 CBAand the predecessor CBAs from 2004 forwalldcontain amandatory
grievance procedure, the final step of which is arbitrattontesolve“any disagreement or
dispute . . . as to the meaning or interpretation of the terms of this Agreement, dieagdbts
of either party hereundgmunless the procedure is “waived by mutual consent.” (Doc. Ndl, 30
2018 CBA, Art. XII'T 1, accordDoc. No. 301, 2004 CBA Art. Xlll 1 1; Doc. No. 362, 2008
CBA, Art. XIl 11; Doc. No. 3683, 2012 CBA, Art. XII 1 1) The fourstepprocedure outlined by
the CBAsincludes (1) an informal discussion between the aggrieved employee and/or the Union
Representative and the employee’s immediate supengser €.9.2018 CBA Art. XII  1(a))
and, if that does not relse the problem, then the Union is to submit the matter in writing to the
employee’s managédfirst step); (2) if the matter is not resolved at the first step, then the Union
must “present an appeal in writing .to.the Managing Director”id. 1 1(b)) (second step)3)
the Union may appeal the Managing Director’s response to the Managing Director for Human
Resourcesid. 1 1(c)) (third step) and (4) if the matter is not resolved at the third step, either

party may submit the matter to arbitratiowl.; The CBAs further provide that/[i]f the
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aggrieved party (Union) fails to submit the grievance in writingar to appeal to the next step
of the procedure . . ., the grievance shall be deemed not to exist and no action shall be taken by
either party.” Geed. 11(d).)

As a rule, in the Sixth Circuéind elsewhere, “[a]n aggrieved employee ‘must attempt use
of the contract grievance procedure agreed upon by employer and union as the mode of
redress.””Miller v. Chrysler Corp, 748 F.2d 323, 325 (6th Cir. 1984) (quotiRgpublic Steel v.
Maddox 379 U.S. 650, 652 (1965)). This rule is subject to an exception if the employee
demonstrates that it would be “futile” ftWim to pursue the contractual remedg. (citations
omitted. A plaintiff, however, must make a “clear and positive showing of futility” before a
court will excuse a failure to exhaust on that bddisat 326(citation omitted).

It is not sufficient to show “that a party subjectively thought procedures would k&"futil
Emswiler v. CSX Transp., In@91 F.3d 782, 791 (6th Cir. 2012). In discussing the type of proof
necessary to establish futility, the Sixth Circuit has recognifogdexample, that an employee
who shows that “the grievance procedures had broken down” may circumvent exhaustion.
Bsharah v. Eltra Corp.394 F.2d 502, 56®3 (6th Cir. 1968). In addition, an employa&o
reasonably relied on his union to file a grievance but the union failed to do so, and the claim
would have been timbarred by the collective bargaining agreemantthe time the plaintiff
became aware of that failure, futility may appgmswiler 691 F.3dat 791 (citing Kaschak v.
Consol. RailCorp. 707 F.2d 902 (6th Cir. 1983)). Or when plaintiffs sought arbitration but were
“refused that remedy by their union,” futility may applg. (citing Nemitz v. Norfolk & W. R.R.

Co, 436 F.2d 841, 850 (6th Cifl.971)). However, when the plaintiffs could have pursued a
grievance on their own and were not limited by the union’s action or failure to act, a finding of
futility is not warrantedid. (citing Atkins v. Louisville & Nashville R.R. C&19 F.2d 644, 650

(6th Cir.1987).
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2. Whether Exhaustion in this Case Would Have Been Futile

In this case, the plaintiffs attempt to show futility dayalogizingtheir situation to that of
the plaintiffs inCarpenters Local Union No. 1846 v. Pr&arnsworth, Inc. 609 F. Supp. 1299
(E.D. La. 1984) There, the cdtctive bargaining agreement clearly provided that its dispute
resolution procedures applied to disputes “involving an alleged clainpartigular provision of
this Agreemerit Id. at 1301(emphasis in original). The plaintiffs there sought to “bindteela
entities of a signatory employer under the alter ego or the single employer theorytiie
related entities were not actually signatories to the agreehwméver,and there was “no clause
present in the agreement allowing claims seeking to bind related entities of &orgigna
employer.”ld. The court concluded that, becauseH]policy of federal labor law is to restrict
arbitration under the collective bargaining agreement to matters which ties geve agreed
voluntarily to arbitratg¢ and the nossignatories had not agreed to arbitrate, it logically followed
that “it would have been futile for plaintiffs to pursue the contractual grievance litihteon
procedures outlined in the collective bargaining agreefnkent

The plaintiffsin this caseargue that their situation is similar to that of the plaintiffs in
Pratt-Farnsworth not because they are attempting to sue a non-signatory to thé QBA,

[b]ecauséDefendant refused to honor accrued Leave Bank benefits and would not

agree to provide for such benefits in what is now the current agrefihnee2018

CBA|],[as a result of whichihe current agreemestunlike previous agreements

contains no reference, either explicit or implicit, to accrued Leave Bank benefits.
Under the grievance procedure in the current agreement, disputes and grievances

®> The opinion contains no further description of the dispute or the relationship between
the parties, as a result of which it has little, if any, persuasive value.

® Any claim that exhaustion would have been futile because the plaintiffs were suing a
non-signatory would have been untenable. First, notably, the defendants do not argue that the
guestion of Duke Energy’s alter ego status was covered by thes'Ciligpute-resolution
provisionsor subject to exhaustion. Second, the primary objective of seekingptse alter ego
status on Duke Energy appears to be to make it subject to the terms of te@a<BA were a
signatory.
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are limited “to the meaning or interpretation of the terms of this Agreement, or as

to the right of either party hereunder. ” Furthermore, “[tlhe arbitrator shall

have no authority to add to, modify or detract from the collective bargaining

agreement. ..”

(Doc. No. 33, at 13 (citing Doc. No. 30) 2018 CBA Art. XVI(“Sick Leave”} quoting 2018
CBAArt. XI1 111, 4.)

This argument bears some parsing. Count IIl of tA€ $ characterized as “Breach of
Contractual Duty” under 29 U.S.@.185, and it is brought exclusively by the Union and not by
theindividual daintiffs. (Doc. No. 26 89.)The basis for this claim, as assertiedhe SAC, is
as follows: (1) the colleate bargaining agreements described in the SAC are binding contracts
between the employer and the Union, covered by 29 US&1B85; (2) the CBAs collectively
conferred upon the individual plaintiffs and class members a contractual rightriedcsick
leave and disability benefits; (3) Piedmont Gas breached those agreements by llyilatera
terminating the named plaintiffs’ and class members’ Leave Banks and “otherfising to
honor [their] accrued benefits under these agreertieatsd (4) the breach of the CBAs is
actionable undeg§ 185. SAC 1190-92.)In other words, the SAC itself clearly references, not
only the 2018 CBA, but also all the predecessor CBAs that purportedly created the Lelave Ba
rights. However, dspite this laguage in the SAC, the plaintiffs’ futility argument in their
Response to the Motion to Dismissbased solely on the 2018 CBA. Thesserthat, because
disputes subject to the grievance procedure in@i8 2BA are limited tadisputeselated to the
interpretation of thaCBA or the rights of any parttherdo, and no provision of the 2018 CBA
actuallyincorporates reference to Leave Banks, “it would have been futile” for the Union or the
individual plaintiffs to attempt to exhaust contractual remetiesugh the grievance procedures

set forth in the 2018 CBAId. 1 94.)

The problem withthe plaintiffs’ position s at least twefold. First, 29 U.S.C.§ 185(a),
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the statuteunderwhich the Union bringgount Ill, provides,in relevant partthat “suitsfor
violation of contracts between an employer and a [union] may be brought in any district court of
the United States having jurisdiction of the parties, without respect to the amount avemsytr
or without regard to the citizenship of the parties.\2S.C. §185(a). In other words, the sttgu
creates a federal venue for what would otherwise likely be a garden variety breawtiratt
action governed by state law. To bring such a claim, a plaintiff must actually alleg lofa
collective bargaining agreemeiseeTextron Lycoming Reciprocating Engine Div., Avco Corp.
v. UAW, 523 U.S. 653, 656 (1998) (“By its terms, this provisj@nl85(a)] confers federal
subjectmatter jurisdiction only over “[s]uits for violation of contrac)s’’Here, the Union
argues that it is bringinguit for breach of the 2018 CB#hile at the same time recognizing that
the contractual provisiol seeksto enforce is not actually contained in the subject conti@ee (
SAC 1 94 (“No provision in the 2018 OB explicitly or implicitly references or incorporates
accrued sick leave, sick bank, or leave bank benefits.”).) On this thesisclaim that it would
have been futile to attempt to seek relief through the grievance procedures in the 2018¢eB
id. (“Because the CBAloes not contain any of these terms, it would have been futile for [the
Union] to obtain relief through the grievance procedure or exhaust their administrative
remedies.”).)

As a matter of logic, howevea,party cannot bring suit for baeh of contract while also

admitting that there was no breach, and a defendant cdémnaharged with breaching a

" In Winnett v. Caterpillar, Ing.553 F.3d 1000 (6th Cir. 2009), the Sixth Circuit, without
expressly acknowledgingextron held based oArbaugh v. Y & H Corp.546 U.S. 500 (2006)
that the failure to allege the existence of an operative collective bargaining agtesichnot
createa jurisdictional defect but, instead, affected the merits of the claim. As tiheGtrtuit
later observed, howevelVinnett “did not recognize that undefextron section 301(a)
jurisdiction requires an alleged labor contract violatidthouston Ref., L.P. v. United Steel Mfg.
765 F.3d 396, 404 (5th Cir. 2014). Regardless, the court does not find here that it lacks
jurisdiction over the plaintiffs’ claims.
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contractual obligation thais not, either “explicitly or implicitly imposed bythe subject
contract (Id.) The futility demonstratedhere has nothing to do with the grievance procedure
itself; rather, it is the futility obringinga breach of contract claim to enforce an admittedly non
existent agreementhe Union cannot have it both ways. Either it is suing for breach of contract,
in which case it is subject to the grievance procedures contained in the contitaist,nmt, in
which casat fails to state a claim und& 185(a)at all. In either eventto the extenCount Il of

the SAC ishased on a purported breach of the 2018 CBA sitiligect to dismissal.

In addition, as suggested abpwube plaintiffs’ positionactually appears to be that
Piedmont Gas had no ability tepudiatewhat the individual plaintiffs contend to hested
leave rightscreated by the preceding CBAsAs indicated above, Count libf the SAC
references the CBAs in the plural, and it asstréd the Union “brings its separate cause of
action . . . to remedy Defendants’ breach of their collective bargaining agreementsatsraliyl
terminating sick leave and disability benefits and otherwise refusing to honor engployee
accrued benefits.” (SAC at 2.) Tipdaintiffs explain that, “[d]uring negotiations” leading to the
formation of the 2018 CBA, Piedmont Gas and the Union

did not bargain over sick leave and skterm disability benefits that were owed

under prior collective bargaining agreements; instead, the Company unilaterally

informed [the Union] that it would no longer hmmaccrued Leave Bank benefits

in the new collective bargaining agreement, and unilaterally chose to deny

accrued Leave Bank benefits to Named Participants and Class members.

(Doc. No. 261 33.)Based on this language, the SAtay reasonablye construedsalleging
that the2012 CBA(or prior CBAs)created vested benefits that the employer was not entitled to

modify or abolish in subsequent agreememtsyhich caseahe Union’s claim wouldrguablybe

based upon breach of theior CBAsrather than the 2018 CBper se The plaintiffs, however,

8 The SAC repeatedly uses the term “accrued” rather than “vested,” but the court
construes the pleading as alleging that the individual plaintiffs and class memierssked
benefits that could not be unilaterally terminated by Piedmont Gas.
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have not attempted to argue that exhaustion of their claims tmelprior CBAs would have
been futile Even if they had, the provisierthey seek to enforcactually are included in the
prior CBAs (see e.g, 2012 CBA Art. XVI (“Employees must use any accrued sick days in their
Leave Bank (sick leave earned before January 1, 2005) when all of their annualysitiada
been used . . . ."”), and the question of whetheprior CBAs created vestednd therefee no
retractablepenefits appears to fall squarely within the scopmatterssubject to the grievance
procedures outlined in theontract “any disagreement odispute. . . as to the meaning or
interpretation of the terms of this Agreement, or ashéorights of either party hereunddrd.

Art. XII 1 2). Thus, if Count Il of the SAC is construed as asserting an actual breach of any of
the earlier CBAsthe plaintiffs have failed to show futilitwith respect to these agreements as
well.

3. Conclusion:Count Ill Must Be Dismissed

Because the affirmative defense of failure to exhaust is clear from the face SA@
and the plaintiffs have failed to allege facts that, if true, would edtathieg exhaustion would
have been futile, the plaintiffs’ clairm Count Ill under 29 U.S.C§ 185(a) is subject to
dismissal.

C. The ERISA Claim

Thedefendants argue that the plaintiffs’ ERISIKiIm is likewise subject to dismissal for
failure to exhaustnd, alternatively, that the sick leave program that is the subject of the
plaintiffs’ claims was a “payroll practice” rather than an ERIG#verned welfare plarkinding
the first argument to be meritorious, the court does not reach the second.

1. Exhaustion

The defendants argue that the individual plaintiffs’ ERISA claim, set forth in Cafnt

the SAC, is also subject to mandatory exhaustion under the contractual procedurds set f
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the operable CBA. They argue that the plaintiffs, besides failiegtablish futility,cannot skirt
the grievance procedures by characterizing their claims as “class claims,” sinoahigabiity
of classwide arbitration procedures is not a basis to invalidate an agreezditr&be.

In response, the plaintiffs do nabntendthat their ERISA claim is not subject to
exhaustion. Instead, they argue that exhaustion would be futile, for the same reason that
exhaustion of their LMRA claim would be futile. In addition, they maintain that the individual
plaintiffs have made class allegations and that the CBA does not provide for iarbitat
classwide dispute$.They posit that none of the individual class members d@nsented to
classwide arbitration and that, even if hlaintiffs had “sought to arbitrate their gwance of
their ERISA claims on a clasgide basis, the casaw makes it all but certain they would have
been barred from doing so.” (Doc. No. 33, at 14.)

In the Sixth Circuit, “[ijn the context of a labor dispute, ‘we begin with the presumption

that natonal labor policy favors arbitration.’VanPamel v. TRW Vehicle Safety Sys., 23

F.3d 664, 667 (6th Cir. 2018)juotingUnited Steelworkers of Am. v. Cooper Tire & Rubber, Co.
474 F.3d 271, 277 (6th Ci2007). This “presumption of arbitrability gmies to disputes over
retiree$ benefits if the parties have contracted for such benefits in their collectigaifiag
agreement and if there is nothing in the agreement that specifically excluddisphe from
arbitration.” Id. at 668 (quotingClevdand Elec. Illuminating Co. v. Util. Workers Union Local
270 440 F.3d 809, 816 (6th Cir. 2006)n this casethe plaintiffs allege that theelfare benefits

to which thg claim entitlementwere created by the CBAs between Piedmont Gas and the

Union. As such, the claim isubject to contractual exhaustion and arbitration, unless some

% In the SAC, theplaintiffs assertthat exhaustion is excused because Piedmont Gas has
“made it administratively impossible for the [individual plaintiffs] or other Classbegs to file
for Plan benefits.” (SAC { 74.) The court construes this language as allegirng. futili
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exception to the exhaustion rule applies. In light of the plaintiffs’ apparent concessiom of t
issue andhe absence of any indication in the CBAs of an intent to egdbedefits claims from
arbitration, the court concludes that BRISA claim falls within the scope of those claims that
are subject tohe grievance procedures set forth in the various CBAs.

2. No Exception to Exhaustion and Arbitration Applies

The plaintifs’ futility argument is foreclosed based on the same reasoning that applied to
their LMRA claim. The plaintiffs also claim that exhaustion is excused bedhay bring class
claims.

The plaintiffs are correct that, “[nless the parties have explicithgreed to claswide
arbitration, it cannot be compellédand “[mjere silence on the issue does not constitute
consent.”(Doc. No. 33, at 14 (citingtolt-Nielsen S.A. v. AnimalFeeds’In€Corp. 559 U.S.
662, 6& (2010) Reed Elsevier, Inc. v. Crockett34 F.3d 594, 599 (6th Ci2013).) However,
the Supreme Court has also held that the unavailability of classwide arbitratoalyres is not
a basidor invalidatingan agreement to arbitrateéeeEpic Sys. Corp. v. Lewi438 S. Ct. 1612,
1631 (2018) (“Our precedent clearly teaches that a contract defeoseditioning the
enforceability of certain arbitration agreements on the availability of classailitration
procedures’is inconsistent with the Arbitration Act and its saving cldaugguoting AT&T
Mobility LLC v. Concepcion563 U.S. 333, 336 (201))) The absence of an agreement to
arbitrate classwide claims therefore does not mean that the plaintiffs can avtatianbby
bringing class claimsSeeMcGrew v. VCG Holding Corp.735 F App’x 210, 211 (6th Cir.
2018) (dismissing class action and compelling individual arbitration basegicn

In short, bringing class claims is not a recognized exception to the exhaustion

requirement. The plaintiffs’ ERISA claim is subject to dismissathis basis.
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D. THRA Claim

In Count Il of the SAC, the individual plaintiffs assert a claim of age discrimmatio
violation of the THRA, Tenn. Code An8.4-21401(a)(1). Section-21-401(a)(1) makes it “a
discriminatory practice for any employer to discriminate against an individual with respect to
compensation, terms, conditions or privileges of employment because of such individual's . .
age.” In support of this claim, the plaintiffs allege that (1) they and the clasdene they
represent i@ all over the age of 4&AC | 80) (2) they earned and were entitled to the benefits
provided to them pursuant to the “Plaid. 1 81),which is defined in the SAC dke “sick leave
and shorterm disability benefit plan” established by the “collective bargaining agreement in
effect from 1989 to 1992&nd continuing through successive CBAseéid. 11926, 34) (3)
Piedmont Gas violate8l 4-21401 by “discriminatorily eliminating employee benétisi.e., the
accrued Leave Bank benefitsas to only its oldest employees” and “did not reduce sick or
disability benefits for youngeemployees'(SAC | 82) (4) age was a primary motivating factor
in Piedmont’'s decision, “because the only employees affected by the Compalvgsse
employment action were, upon information and belief, over the age of forty, and wibehad
most seniority witH{tjhe Companyand because the individual plaintiffs addss membersa$s
employees over the age of forty, are far mideely than younger employees to use sick and
disability benefits for the treatment of their medicahditions ( id. 1183-84)°

The defendants assert that this claim must be dismisspceasipted by the LMRA,
because it “arises solely out of the Union’s and Piedmont Gas’s collectivarbaggefforts”

and, as such, “is inextricably intertwined with the parties’ CBA and theiratiodebargaining

10 Although this claim is not characterized as being asserted in the alternathairto
other claims, it appears to be factually incompatible with the other claimsriresothe support
for it includes an allegation that Piedmont actually termindtedoenefitin question. The other
claims maintain that theeave Bankoenefithad actually vased and that Piedmont did not have
the ability to terminate .t



25

efforts generally.” (Doc. No. 30, at 2ZDhhe plaintiffs respond that the THRA claim is not
preempted, because resolution of this claim will ‘metjuire[e] the[c]ourt tointerpret the sick
bank provisions in the CBA.” (Doc. No. 33, at 10.)

Section 301 of the Labor Management Relations Actaaiziss district courts to hear
“[s]uits for violation of contracts between an employer and a labor orgamzegpresenting
employees in an industry affecting commerce . . . without respect to the amount in conwovers
without regard to the citizenship of the parties.” 29 U.S.C. § 185(a). This section “goeamss c
founded directly on rights created by collecth@rgaining agreements, and also claims
substantially dependent on analysis of a colledb@eyaining agreementCaterpillar Inc. v.
Williams 482 U.S. 386, 394 (1987) (internal quotation marksaiation omitted). To this end,
“when resolution of a staew claim is substantially dependent upon analysis of the terms of an
agreement made between the parties in a labor contract, that claim must eitieatdicds a
§ 301 claim, or dismissed as peenpted by federal labarontract law.”Allis-Chalmers Corp. v.
Lueck 471 U.S. 202, 220 (1985) (internal citation omitted).

The Sixth Circuit has adoptedtao-step analysisor determinng whether Section 301
preemption applies:

First, courts must determine whether resolving the $aateclaim would require

interpretation of the terms of the labor contract. If so, the claim is preémpte

Second, courts must ascertain whether the righisned by the plaintiff were

created by the labor contract, or instead by state law. If the rights were created by

the labor contract, the claim is preempted. In short, if a-Eetelaim fails either

of these two requirements, it is preempted by § 301.

Paul v. Kaiser Found. Health Plan of Ohi@01 F.3d 514, 519 (6th Cir. 2012) (brackets and
citations omitted).

Despite this relatively clear statement, the question of whether a state law claim is

“substantially dependent” on analysis of a collective bargaining agreement iswayts al
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straightforward. The Supreme Court has held tHafven if dispute resolution pursuant to a
collectivebargaining agreement, on the one hand, and state law, on the other, would require
addressing precisely the same sdfiaots, as long as the stdésv claim can be resolved without
interpreting the agreement itself, the claimimlependent’of the agreement for § 301 pre
emption purposes.Lingle v. Norge Div. of Magic Chef, Inc486 U.S. 399, 4690 (1988)
(footnote anitted). Generally, fi] f the plaintiff can prove all of the elements of his claim without
the necessity of contract interpretation, then his claim is independent of the lanegre
DeCoe v. Gen. Motors CorB2 F.3d 212, 216 (6th Cir. 1994)

The Sixth Circuit has applietthe tweprongtest several times in the context of stiate
discrimination claims—first in Smolarek v. Chrysler Corp879 F.2d 1326 (6th Cir. 1989), a
consolidated appeal involving two cases in which the plaintipleyeesfiled suit againsthe
employersin state court for discrimination under Michigan statute prohibiting disability
discrimination and forworkers compensation retaliationin reversing the district courts
determinatios that the claims were pragpted by the LMRA, the Sixth Circureviewedthe
Supreme Court’s decisions Allis—-Chalmers CorpandLingle, among otherdt recognized that
the question of whether a std#sv claim asserting a right that relates in some way to a provision
of a CBAIis preemptednay turn on whether the state law claim is “inextricably intertwined with
consideration of the terms of the labor contract” or whether, instead, the employnpeié dis
only “tangentially involve[es]” a CBA provisiorSmolarek 879 F.2d at 1330qg(oting Allis-
Chalmers 471 U.S. at 213, 211Jhe court held that the fact that a CBA might provide the same
relief as the state law was not sufficient to trigger preemption where tindfpought relief
solely under the state lawd. at 1332—-33 In addition, the fact that the employer raised terms of
the CBA as a defense to a plaintiff's claim also did not establish that prook ofldhms

themselves was dependent on interpretation of the GBAt 1333.
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In Paul v. Kaiser Found. Health Plan of ®h 701 F.3d 514, 520 (6th Cir. 2012he
court found that the “same considerations appl[ied] with equal forClegre, the plaintiff
asserted claims for disability discrimination and retaliatiorder state law. The defendant
claimed preemption on the basis that the plaintiff’'s claims implicated rights underldetive
bargaining agreementhe Sixth Circuitdisagreed, noting th#te plaintiff,

as master of her claims, is entitled to assert hansléor relief exclusively under

state law. However, if resolution of her claims is “substantially” depencient

analysis of terms of the CBA, then her claims are subject to complete preemption.

The district court was thus required to look beyond the ficelaintiff's

allegations and the labels used to describe her claims and had to evaluate the

substance of plaintif§ claims.
Id. at 519 (internal citation omitted). In reviewing the substance of the plantlims, the
court found it significant that the complaint “assert[ed] rights exclusively under Oardt
discrimination civil rights law,” did not mention the collective bargaining agregmnaed did not
invoke rights or procedures under tballective bargaining agreemend. at 520. While the
defendant invoked the terms of the CBA in defending against the claim and justifying its own
actions, the court held that the defendant’'s “reliance on the CBA as a defense sslf,in it
insufficient to trigger preemption.id. at 521. It was also relevathat the plaintiff sought
damages and other forms of relief available under the state statute. She did not seek
reinstatenent whichthe court recognizetinight have implicated her rights under the CBAI”
“This distinction underscores the fact that plaintiff is not asking the court to marmragG&he
governed relationship with her employer, but is asking for enforcement of rights uatdearst
discrimination law independent of the CBAd.

The court inPaul also addressed the distinction betwee¢angentially related” and

“inextricably intertwined”:

[P]Jreemption is required, even though resolution of a state law ¢Ehaihnot
involve the direct interpretation of a precise term of the CBW#,it will
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nonetheless require the coutb address relationships that have been created
through the collective bargaining process and to mediate a dispute founded upon
rights created by a CBA.
Id. at 522 (quotingDeCoe v. Gen. Motors Cor@32 F.3d 212, 218th Cir. 1994). In Paul, the
defendant failed to show thalhat plaintiff's claim would requirethe court to address the
relationship created by tHeéBA or to show that the CBAvas more than tangentially related to
the plaintiff's claims
Conversely, n Paluda v. ThyssenKruppuBld Co, 303 FE App’x 305, 309 (6th Cir.
2008, the Sixth Circuit affirmed the district court’s order denyagotion to remando state
court and grantinga motion to dismiss on the basis OMRA preemption There, a group of
plaintiffs brought suit assiéng reverse age discrimination claims under state law, but their claim
was based on their classification under a Plant Closing Agreement that was irtedrpacaand
made part of an existing CBA. In conducting the st®ep inquiry prescribed b8ixth drcuit
precedent, the court acknowledged that the plaintiffs’ right to be free from agendiation did
not arise under the CBAd. at 309. Nonetheless,
[i]n contrast to typical claims of retaliatory or discriminatory discharge,
plaintiffs have alleged discrimination in the allocation of benefits under tim Pla
Closing Agreement. As defendants argue, plaintgfma facieshowing of age
discrimination would require proof that plaintiffs were similarly situated to those
employees who qualified for treatment as Group B employees under the Plant
Closing Agreement and, in turn, whether they were eligible for Mutual Consent
Early Retirement Benefits as defined by the Collective Bargaining Agreeasent,
modified by letter agreement.
Id. at 309 (intemal citations omitted)Thus, because thglaintiffs’ age discrimination claims
were “substantially dependent on analysis of a collective bargaining agreerntemas
completely preempted lihe LMRA. Id.
More recently, irSlinker v. Jim BearBrands Cqo. 689 F. App’x 406 (6th Cir. 2017), the

Sixth Circuit again held that the plaintiffage discrirmation claim was preemptetecause it
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required interpretation of the parties’ CBA. There, the plaintiff was teredniatr failing a drug
screen after an ethejob accident. He filed suit claiming age discrimination in violation of
Kentucky law. His complaint alleged that the employer had administered the drug tests in
violation of the policies and procedures for such tests set forth in the &@®BAmore
specifically, that the drug testing policy had been inconsistently enfortedilleged that a
younger employee involved in a forklift accident had not been promptly drug tested. The district
court granted summary judgment for the defendant on thdiagemination claim, finding that

the employee’s “allegation of disparate treatment under the drug testing policy requlde
interpreting the terms of the collective bargaining agreement, and thus Section 301 of the
[LMRA] preempted the claim.Id. at 407.

The Sixth Circuit agreed that the plaintiff’'s complaint “plainly falls within the first
prong” of the test as articulated above: that “resolving the-kstateclaim would require
interpretation of the terms of the labor contratd. at 408 (quotig Paul, 701 F.3d at 519). The
court continued:

Slinker’'s complaint amply suggests interpretation of the union contract’s drug

testing article is required to adjudicate his claim under Kentucky—lasv

complains that Jim Beam drug tested him in a manner that “violat[edihe

policy and procedures tined in the Collective Bargaining Agreement,” while at

the same time Jim Beam delayed a drug test for a youngeor@r also “in

violation of the collective bargaining agreement.”. Determining whether Jim

Beam complied with the union contract whemlrug tested plaintiff and his €o

worker necessarily requires interpreting the ebegging provision of the contract.

Because “plaintiff can[not] prove all of the elements of his claim without the

necessity of contract interpretatieni.e., whether JimBeam treated an alleged

comparator differenth~Section 301 preempts his claim . . . .

Id. at 408-09 (citations omitted).
In the case at bar, the defendants argue that the plaiatifstliscrimination claim, like

thatin Slinker, “unavoidably requires interpretation of the parties’ CBAs,” as confirmed by the

SAC itself, which alleges that the plaintiffs “earned and were entitled tbehefits provided
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them pursuant to the Plan.” (Doc. No. 30, at 24 (quoting $8C.) The defendants also argue
that the plaintiffs’ allegations that Piedmont Gas alone “controlled the terms tfyengmt” for
the individual plaintiffs and class members constitutes an attempt to minimize the Union’s
involvement in the process, given that it is the CBAs that address such issues aplaasefi
vacation, holidays, sick leave, and parental leave, “all of which are, broadly considered,
employee benefitsthat were negotiated as part of the collective bargaining process and agreed
to by the Union.(Id.) The defendantgalso point out that the plaintiffs’ claims arise, in their
entirety, from the fact that the 2012 and previGBASs reference carriedver sick leavdutthe
2018 CBA does not.

For their part, the plaintiffs contend that their claim does not require interpnetd the
CBAs butrequires instead, an inquiry into Piedmont’s conduct and motives in eliminating the
Leave BanksThey argue that their claim is more closely analogous to that of the plaintiffs in
Lingle andSmolarekthanSlinkeror Paluda

A prima facie case of age discrimination under the THRA is identical to that under
federal law.SeeBender v. Hecht's Dept. Store$55 F.3d 612, 620 (6th Cir. 200&)ye v. St.
Thomas Health Sery227 S.W.3d 595, 610 (Tenn. Ct. App. 2007)iigitMcDonnell Douglas
Corp. v. Green4l1l U.S. 792, 8021973).A plaintiff may establish @rima faciecase of age
discrimination by showing thdtl) he is forty years of age or oldgR) was qualified for his
position, and3) suffered an adverse employment acii@h“under circumstances giving rise to
an inference of discrimination based on aggunt v. FedEx Expressio. W201500389COA-
R3-CV, 2016 WL 1056958, at *5 (Tenn. Ct. App. Mar. 17, 200&)ng Wilson v. Rubin14
S.W.3d 39, 52 (Tenn. Ct. App. 2002))he fourth elementcan be established by producing
evidence that the plaintiff was replaced by a substantially younger employee ed tiess

favorably than a similarly situated, younger employee was trédukd(citing Bundy v. First
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Tenn. Bank Nat. Ass'1266 S.W.3d 410, 417 (Ten@t. App. 2007).

Primarily atissue herarethethird and fairrth prongs: whether the plaintiffs suffered an
adverse employment action under circumstances giving rise to an infefedserimination.

The plaintiffs argue that the CBA is only tangentially relatethts questionbecause the real
issue is Piedmont’s conduct and motives in eliminating the Leave Bank, which does et requi
interpretation of the CBAs. The defendants contend ttieal_eaveBank “was a feature of the
parties’ Sick Leave provision in the 2012 CBA” but eliminated from the 2018 CBA andedpla
with a different sick leave benefit as a “product of collective bargaining.”.(Boc 36, at 8.)
They arguehat the plaintiffs tannot challenge Defendants’ motive for a collectively bargained
contractuaterm without implicating the underlying CBAs and the negotiating process leading up
to them? (1d.)

The court finds thathis case is more closely alignedwSlinkeror PaludathanPaul or
Smolarek In Paul, the court found it significant that the plaintiff “assert[ed] rights excklgi
under state law, did not reference the collective bargaining agreement, and did not invoke her
rights or procedures undsuch an agreemenPaul, 701 F.3dat 520 Here, in contrasthe
plaintiffs assert rights undéoththe LMRA and state law; they reference the CBAs extensively,
including in support of theifHRA claim; and, again within the context of the THRA claihgt
invoke rights created by the CBAghe right to use accrued sick leave benefits (the Leave Bank)
and the elimination of those rights in the 2018 CBA.

That is,although the plaintiffs’ right to be free from discrimination on the basis of age is
indispuably a right created by state (and federal) law independent of the CBA, tloeilpart
“right” claimed in the SAC was created solely by the CBAs: the right to accumuldtthamn
bank and “carry over” sick leave hours accumulated prior to 2005. In tied, g6eir claim, like

that inPaludg is based on a classification created by@BAs themselvesSee Paluda303 F.
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App’x at 309 (finding that the resolution of the plaintiffs’ claim would require analysis of
whether they were similarly situated to other employees who met the classifitetiplaintiffs
sought and, therefore, was “substantially dependent on analysis of a collective bgrgaini
agreemen{. And in this case, too, to prove their claim, the plaintiffs would likely have to show
that they were treated disparately from similarly situated employees outsidethequ class.
See Yount2016 WL 1056958, at *5. Doing so would require a close inspection of the leave
rights created by the 2018 CBA.

Moreover the proof the plaintiffs offer in support of discriminatory conduct is the
employer’s allegedly inequitable application of the leave policy created by the. GBAsove
motive, which they claim to be critical, the plaintiffs will likely have to delve into the dotec
bargaining process itselfand the Union’s involvement in that process and ultimate decision to
accept a CBA that eliminated employees’ right $e leave hours accrued prior to 2008us,
the CBAs and the collective bargaining process are not tangentially related taitii€fglage
discrimination claimThey are inextricably intertwined. Even if resolution of the claim might not
“involve the drect interpretation of a precise term of the CBA,will inescapablyequire the
court ‘to address relationships that have been created through the collective bargairesg proc
andto mediate a dispute founded upon rights created by a0Bsul, 701 F.3d at 522 (citation
omitted) (emphasis added), specifically, the Leave Bank benefits and te@unleoade during
the course of negaattions—as reflected in the final version of the 2018 GBAot to continue
recognizing those rights.

Because thelaintiffs’ age discrimination claim is inextricably intertwined with the 2018
CBA and the collective bargaining process, including the matms leading to execution of the
2018 CBA, the THRA claim is preempted in its entirety by the LMRA, 29 U.$185(a). As

such, it is subject to dismissal.
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V. CONCLUSION

For the reasons set forth herein, the defendants’ Motion to Dismiss will edjead
this case dismissedll claims against Duke Energy and fAdRA claim against Piedmont Gas
will be dismissedwith prejudice The LMRA and ERISA claims will be dismissed without
prejudice to the plaintiffs’ ability to attempt to redress them throughctimractual process
created by the operative CBAs

An appropriate order is filed herewith.

] trmg—

ALETA A. TRAUGER
United States District dge
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