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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

VICTORIA CUNNINGHAM,
Plaintiff,
V. NO. 3:19-cv-00501

JUDGE CAMPBELL
MAGISTRATE JUDGE FRENSLEY

DONNA DAVENPORT, et seq.,

N N N N N N N N N

Defendants

MEMORANDUM

I. Introduction

Pending before the Court are Plaintiff’s Motion for Preliminary InjunctionuiRuntsto Rule
65(a) (Doc. No. 4); Defendants Gray and Wright's Motion to Dismlastiff's First Amended
Complaint (Doc. No. 40); and Defendant Donna Davenport’'s Motion to Dismiss Plainiifits F
Amended Complaint (Doc. No. 45). For the reasons set forth bétaintiff's Motion for
Preliminary Injunction Pursuant to Rule 65(a) (Doc. Nas&DENIED, and Defendantd/otions
to Dismiss (Doc. Ns. 40, 45areGRANTED. Accordingly,this action iDI SM1SSED.

Also pending before the Court is Defendant Donna Davenport’s Motion for Leave to File
Juvenile Court Records Under Seal (Doc. No. 48). Through the Motion, Defersdprists
permission to file certain pleadings from the underlying juvenile court proceeddey seal in
this case. The records have not been filed as yet. Because the Court finds tiseur@oecessary
to resolution of this case, the MotionD&NIED, as moot.

Il1. Factual and Procedural Background

In her Amended Complaint, Plaintiff ViciarCunningham, individually and as next friend

and mother of A.C., alleges Defendants Donna Davenport, a Rutherford County Juvenile Court
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Judge, as well as two employees of the Tennessee Department of ChildrertesSERLCS”),

Tameika Grayand Matthew Wight, have violated her due process rights and her parental rights

under the Fourteenth Amendment; her right to be free from an unreasonable seamsihuaed s

under thd=ourth Amendmentand her parental rights under the Ninth Amendm(@uc. No. 38).

Plaintiff’s claims are based on the issuance of Ex ParteOrder” (Doc. No. 384), signed by

DefendantDavenport, which provides as follows:

Based upon the facts stated in the verified application filed in this cause, the
Court finds:

1. This Court has jurisdiction over this action and the parties, and venue is
appropriate in this County.

2. Tenn. Code Ann. 88 3%-512(b) and 371-406(e) give the Tennessee
Department of Children’s ServiceSDCS) the authority andesponsibility to
investigate reports of harm to the children of this state.

3. DCS has received a report of harm concerning the subject child, but has been
unable to complete its investigation due to the actions of the Mother, Victoria
Cunningham, and the Maternal Grandmother, Ms. Connie Reguli.

IT 1S, THEREFORE, ORDERED:

1. That the Mother, Ms. Victoria Cunningham, and the Maternal Grandmother,
Ms. Connie Reguli, the parent and physical custodian, respectively, of the subject
child, shall allow entrance to the home, school, or place where the child is located
by duly authorized representatives of DCS, for the purpose of an examination of
the child, the child’s home and/or to complete its investigation. Further that the
Mother and Ms. Reduwill allow DCS to conduct a face to face interview with the
Child outside of their presence and outside the presence of 8tparties; further
the Mother and Ms. Reguli will allow the Child to be forensically interviewed by
representatives of the @A(Child Advocacy Center).

2. That, if necessary to complete the investigation required by Tenn. Code Ann.
88 375-512(b) and 371-406(e),DCS may take the subject child into its temporary
physical custody for the purpose of observing and interviewing the child and to

1

Ms. Reguli is also acting as counsel for Plaintiff in this act@hile the Court’s ruling dismisses this

action, theCourt has serious concerns about Ms. Reguli’s roles as attorney, parentagratdpwell as
fact withesgyenerally SeeTenn. R. Prof. Cond. 2.1, 3.7.
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obtain physical, psychological, or psychiatric examinations by qualified persons;
that DCS has the authority to place the child in any suitable health care facility for
the purpose of conducting said examinations; and that DCS has the authority to
consent to any ordinary procedures necessary to the examinations. The interviews
and examinations authorized herein shall be conducted prior to any other interviews
or examinations arranged at the direction of the child’s parent or physitadieuns

The Court finding that this provision is imperative to preserve the integrity of the
DCS and required law enforcement investigations and to protect the child from
irreparable harm.

3. That a law enforcement official with jurisdiction shal$ist DCS as necessary
to complete the investigation authorized by this order.

This matter will be reviewed on Friday June 14, 2019, at 10:00A.M.
(Doc. No. 384). The Ex ParteOrder was allegedly issued in response Yedfied Application
for the requested reliedirafted by Defendants Wright and Gray. (Doc. No. 38-6).

Plaintiffs Amended Complaint seeks injunctive relief prohibiting Defendants from “the
exercise of the mandates set forth inBExeParteOrder, and more specifically from enjoining or
attempting to enjoin the PlaintifffMother from seeking professional psychologatss; from
being present during any interview with the child; from taking temporary custody of ktheactd
from any further examination orterview with the child until PlaintifffMother has presented the
child to her psychologist of her choice.” (Doc. No. 38, at 18). Plaintiff also seelegdarfrom
Defendants Gray and Wrightd()

In her Response (Doc. Nos. 56, 61) to the pending motiiastiff indicates thatwo

additional orders have been entenedhe state cassince this action wafiled. Theorders are

2 Omitted paragraphs-@ relate to the collection and maintenance of records.



attached as exhibit®d her Responsdhe first order (Doc. No. 61), enteredon September 3,
2019, by the Honorable Darrell Scarlett, a Rutherford Circuit Court Judge “sitting byakpec
appointment,” includes the following findings: (1) the mother of A.C. lives in Williamsam€
and the father lives in Rutherford County; (2) neither the mother nor the grandmother are the
alleged perpetrators; (3) the mother presented the child to the DCS investigator on June 11, 2019,
and was told she could not interview the child outside the presence of the grandmotier; (4)
State has withdrawn reliance on Tennessee Code Anngtaie8-52(b); (5) the court recognizes
a parent’s constitutional right to raise their child as they see fit absent anghamvsubstantial
harm to the child, and the constitutional right to privacy in parenting a child; (6)nipgalge of
Tennessee Code Annotdt8 37-1406(e) authorizes DCS to have the child interviewed without
any representative of either parent being present, and the mother has the righte ¢hkd to
a counselor of her choice after the interview; (7) personal and subject matticijonsis vested
in the court because jurisdiction is based on where the act occurred or where theidbad.es
where either parent resides or is found); (8) Sectioh-806 is constitutional as applied and as
written; and (9) Rutherford County Jenile Court had personal and subject matter jurisdiction
when it entered thEx ParteOrder. Doc. No. 611). Judge Scarlett stayed enforcement of the
order for 10 days to allow the mother to file an appéal) (

On September 27, 2019, Judge Scarlett entered a second order (Doc2N@s6d result
of a request to alter or amend judgment filed by the State, which removed themequiteat the
DCS interview occur before the mother was allowed to take the child to a counselord&€he
also includes a finding that neither the mother nor the grandmother had done anything to pose a
risk of substantial harm to the childd{) According to Plaintiff, the second order is currently on

appeal. (Doc. No. 61, at 7).



Plaintiffs Response to the pending tioms also stateshatshe “does not oppose staying
any request for injunctive relief” pending the final outcome of the state court ghogeéDoc.
No. 61, at 29). Plaintiff concedes “[t]he request for the specific injunctive retiglested by the
Plaintiff is arguably moot,” in light of the most recent ordergered by thstate court(ld., at 29
n. 13). Given thseconcessios, the Court concludes th&laintiff's Motion for Preliminary
Injunction Pursuant to Rule 65(a) (Doc. No.glithout merit, as Plaintiff cannot establish she
will suffer immediate, irreparable harm absent the injunctsze, e.g., D.T. v. Sumner Cty. Sch.,
942 F.3d 324, 326 {6Cir. 2019);Doe v. Univ. of Cincinnat872 F.3d 393, 399 (BCir. 2017).

Plaintiff's Responsalsostates thashedoes not oppose dismissdiher “official capacity”
claimsagainst Defendant Davenport. (Doc. No. 61, at &¢gordingly, Plaintiff's claims against
Defendant Davenport in her official capacity are dismissed

[11. Analysis

A. The Standards Governing Motions to Dismiss

In considering a motion to dismiss, a court must determine whether the plaintiff has
sufficiently alleged “a claim to relief that is plausible on its fa8ell Atlantic Corp. v. Twomb]y
550 U.S. 544,570, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)irA leks facial plausibility when
the plaintiff pleads factual content that allows the court to draw the reasami@péance that the
defendant is liable for the misconduct allegadhcroft v. Igbal556 U.S. 662, 129 S. Ct. 1937,
1949, 173 L. Ed. 2d 868 (2009). Welkeaded factual allegations are accepted as true and are
construed in the light most favorable to the nonmoving party. 129 U.S. atNIBIS0;. Barnard
869 F.3d 473, 479 (6th Cir. 2017).

As a general rule, the court is not to consider matters outside of the pleadingsilvigen r

on a Rule 12(b)(6) motion to dismiSee, e.g., Seaton v. TripAdvisor LZ@8 F.3d 592 (BCir.
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2013);J.P. Silverton Industries L.P. v. Soh##3 Fed. Appx 82, 887 (6" Cir. 2007). Before
considering such matters, Rule 12(d) provides that the court must first converotiba to
dismiss to one for summary judgment. The Sixth Circuit has held, however, that a court need not
convert the motion under Rul(d) if it considers only “the Complaint and any exhibits attached
thereto, public records, items appearing in the record of the case and exhibliedatiac
defendant’s motion to dismiss so long as they are referred to in the Complaint and aftéocentr
the claims contained thereirBassett v. Nat'| Collegiate Athletic Ass'528 F.3d 426, 430 (6
Cir. 2008). More specifically, courts may take judicial notice of proceedings in athées of
record.Lynch v. Leis382 F.3d 642, 647 n. 5{&Cir. 2004); Lyons v. Stovall]88 F.3d 327, 332
n. 3 (6" Cir. 1999);see also Joseph v. Bach & Wasserman, 1482,Fed. Appx 173, 178 n. 2{5
Cir. 2012) (holding that, in reviewing a Rule 12(b)(6) motion to dismiss, a court may take judicial
notice of mattersf public record to include a pleading filed with a state district court).

Based on this authority, the Court may consitther orders of the state court filed by
Plaintiff without converting the motiorte dismiss to motias for summary judgment.

B. Subject Matter Jurisdiction

Defendants argue the Court lacks subject matter jurisdiction in this cask draskee
domestic relations exception to federal jurisdictiand theRookerFeldmandoctrine.

The Supreme Court has held that federal courts ggnbeve no jurisdiction over cases
involving domestic relations mattesnkenbrandt v. Richardsp4 U.S. 690, 112 S. Ct. 2206, 119
L.Ed.2d 468 (1992). “Although this domestic relations exception to federal jurisdiction does not
apply to a civil action that merely has domestic relations overtones, . . . federal lecurt
jurisdiction where the action is a mere pretense and the suit is actually concémeddnaestic

relations issues.Danforth v. Celebrezz@6 Fed. Appx 615, 616 (6th Cir. 2003). Inetenining
6



whether the domestic relations exception applies, courts are to focus on tdg teenplaintiff
seeks: “Does the plaintiff seek an issuance or modification or enforcemenlivafrce, alimony,
or child-custody decreeThevalier v. Estate ofdBnhart,803 F.3d 789, 797 {6Cir. 2015). If the
plaintiff “requests that a federal court determine who should have care for ara aaftild, then
that request is outside the jurisdiction of the federal coudsThis remedy “entail[s] continuing
judicial supervision of a volatile family situation,” and federal courts are poorlpeedito handle
that task.”ld. (quotingLloyd v. Loeffler694 F.2d 489, 492 {7Cir. 1982));see also Alexander v.
Roseng04 F.3d 1203, 1205-06'(&Cir. 2015).

The Court is not persuaded that the domestic relations exception applieshieEase
does not involve divorce or alimony, and does not, strictly speaking, involve custody dhA.C.
addition, Plaintiff no longer seeks injunctive relief in connection with the statd’s orders.
Given the Sixth Circuit'sadmonitionthat the domestic relations exception applies only to a
“narrow range” of case€;hevalier,803 F.3d at 795, the Court concludes the domestic relations
exception does not uadmine subject matter jurisdiction in this case.

Defendants alternatively argue the Court lacks subject matter jurisdictiod basiee
RookerFeldmandoctrine.The doctrine is based on two Supreme Court c&sasker v. Fidelity
Trust Co.,263 U.S. 413, 44 Ct. 149, 68 LEd. 362 (1923pndDistrict of Columbia Court of
Appeals v. Feldmam60 U.S. 462, 103 €t. 1303, 131412, 75 L.Ed.2d 206 (1983 nd has been
described by the Sixth Circuit as “a combination of the absteationres judicata doctrines.”
United States v. OwenS4 F.3d 271, 274 [6Cir. 1995).“RookerFeldmanapplies ‘when a
plaintiff asserts before a federal district court that a state court judgmenivaisalihconstitutional
or in violation of federal law.”"Reguli v. Guffee371 Fed. Appx. 590, 595{&Cir. 2010) (quoting

McCormick v. Bravermam51 F.3d 382, 395 (ECir. 2006)). It “stands for the proposition that a
7



federal district court may not hear an appeal of a case already litigated in state@eans 54
F.3d at 274. A party raising a federal question must appeal a state court decisiom tiecigte
system and then directly to the Supreme Court of the United Sthtes.

In order for the doctrine to apply, the issue before the federal court must beiCadaytr
intertwined” with the claim asserted in the state court proceeding, afetéral action involves
a specific grievance that a law was invalidly applied in a particular case, rather than al“gener
challenge” to the constitutionality of a state law applied in the state aC#bn.v. Chalker142
F.3d 279, 2985 (6" Cir. 1998) A federal claim is inextricably intertwined with the state court
judgment if the federal claim succeeds only to the extent that the state oongtyndecided the
issues before itd.

The key inquiry in determining whethBookerFeldmanapplies is dtermining the source
of the alleged injuryld. “ If the source of the injury is the state court decision, theRtuker
Feldmandoctrine would prevent the district court from asserting jurisdictiolal.” (qQuoting
McCormick,451 F.3d at 393). “If there is some other source of injury, such as a third party’s
actions, then the plaintiff asserts an independent clalch.”

In contending the doctrine applies hddefendantsely on the Sixth Circuit’s decision in
Reguli v. Guffeesupra.The plaintiffin Regulf brought a Section 1983uit, on behalf of herself

and her daughter, arising out of her interactions with the Williamson County, Tennessele

court system. 371 Fed. Appat 592-93.The courtexamined the plaintiff’'s constitutional claims,

3 The plaintiff inReguliis Connie Reguli, who is acting asunsel for Plaintiffin this caseand is also
Plainiff's mother, and A.C.’s grandmother.



and determinedthat most of them weressentiallychallenges tepecific orders issued by the
juvenile court:

Specifically, Count | alleges a violation of Plaintiffs’ constitutional right of
liberty andprivacy based on five acts taken by Guffee that stemmed directly from
her orders. Plaintiffs also allege that Guffee and other defentamésvfully
conspired and orchestrated the ex parte deprivation of right as against the child,
but the only action alleged was again an order from Guffee. Plaintiffs’ other
allegations of constitutional violations against Guffee also stem from coursorder
For instance, in 77 of the amended complaint, Plaintiffs challenge the body
attachment issued by Guffee. In § 8Caintiffs challenge a settlement negotiated
by the juvenile court that had the force of a court order. In 81, Plaintiffepall
the incarceration of YKR. To the extent that Plaintiffs include the other Williamson
County defendants acting in concert with Guffee, RomkerFeldmandoctrine
should apply with equal force. The injury alleged by Plaintiffs in all of these
allegations is a direct result of the judicial order and fails to assénd@&pendent
claim’ that would bring the case outside thelat of RookerFeldman

371 Fed. Appxat 59596 (footnotes omitted)The only independent claims not included in the
ambit of RookerFeldman the court concluded, were those based on actions taken during the
investigation by youth services officers and DCS investigators, and those based ormtisechcti
the director of an entity providing counseling services to the plaintiff's dauddhteat 597602.
Those claims were dismissed on other groults.

As in Reguli,the main source of the imy Plaintiff identifies in the Amended Complaint
is based on the issuance of the ParteOrder.Plaintiff claims her parental rights, due process
rights, andher right to be free from an unreasonable search and seieueeall violated by the
terms of theEx ParteOrder. Thus, theRooker-Feldmardoctrine applies to those clainiBhe

doctrine does not apply, howevtr Plaintiff's claim thatDefendants Wright and Gray made false



statements in the Verified Applicatigdoc. No. 386) they filed requestinthe Ex ParteOrder.
(Doc. No. 38, at 11-13 That conduct is independent of tEe ParteOrder?

Plaintiff seeks to distinguisReguliby arguing that Defendant Davenport acted without
subject matter jurisdiction, an allegation she contends was not nRRdgulti.Plaintiff is incorrect.
The Reguli Court specifically considered and rejected the plaintiff's argument Rooaker
Feldmandid not apply because the juvenile court referee was without jurisdiction to issue the
orders in question:

We need not decide whether the juvenile court definitively had jurisdiction to issue

the body attachment. Plaintiffs’ underlying claim is that the juvenile court order

violated their constitutional rights. This Court cannot considédrether a state

court judgment itself was unconstitution@¥icCormick,451 F.3d at 395. Even if

issued without jurisdiction, the order was still issued by a state courRoaher

Feldmanbars a federal court from reviewing the constitutionality of that order.

371 Fed Appx. at597 (footnotes omitted).Plaintiff’'s argumenthat the state court was without

jurisdiction does not undermine applicationRdokerFeldmanto Plaintiff's claims based on the

Ex ParteOrder?

4 The Amended Complaint is not a model of clarity, and thusCthet has struggled to identifie
conduct underlying each tife claimsPlaintiff cites 42 U.S.C. § 1985 in the introduction to her Amended
Complaint, but the factual allegations regardimy alleged conspiracy appeafacus on théssuance of

the Ex ParteOrder.As such, the conspiracy claim would be barredRbgpker FeldmarReguli,371 Fed.
Appx. at 596.To the extent Plaintifsought tcallegethe defendants engaged in a conspiracy independent
of the Ex ParteOrder, thattonduct is not described in the factual allegations tlaeakfore such a claim

is dismissed amadequately pled. Fed. R. Civ. Fag

5 Plaintiff ‘s citation ofTwin City Fire Ins. Co. v. Adkind00 F.3d 293 (BCir. 2005) also fails to advance
her argumenthat such an exception Rooker-Feldmamexists The plaintiffs inTwin City Fireargued that
a state court decision governing theaim for insurance coverageas voidab initio, and therefore, did
not apply to bar recovery in thdireach of contractasebrought in federal court based on divirs
jurisdiction The district court dismissed the action based on the ctaitt decision, refusing to consider
the plaintiffs’argument that the decisitvad no precedential value because it was abidhitio. 400 F.3d
at 297-98. The appeals coudetemined that the district court should have considered the plaintiffs’
argument regarding the precedential value of the state court debisidayund the error to béarmless
because the state court decision was valigat 30601. Unlike this casethe plaintiffs in Twin City Fire
sought to recover for breach of an insurance contract, not for the isstianspeaific state court order.
10



C. Judicial Immunity

Defendants argue that even if the Court has subject matter jurisdiction, Pdadhdims
are subject to dismissal because they are immune from suit. Defendant Dawvempends
absolute judicial immunity bars Plaintiff's clainagainst her.

Judges have traditionally been held to be absolutely immunedrohsuitsfor money
damageslreland v. Tunis,113 F.3d 1435, 1440 {6Cir. 1997). There are only two narrow
exceptions to the application of judicial immunity:

First, a judge is not immune from liability for nonjudicial actios,, actions not

taken in the judge's judicial capacity. Second, a judge is not immune for actions,

though judicial in nature, taken in the complete absence of all jurisdiction.

Mireles v. Waco502 U.S. 9, 11-12, 112 S. Ct. 286, 116d. 2d 9 (1991).Whether an action is
taken in the defendant’s judicial capacity depends on the “nature’ and ‘functidmé efct, not

the ‘act itself.” Id., at 13. As for the jurisdictional inquiry, the Supreme Court has explained that
“the scope of the judge’s jurisdiction must be construed broa8tyrhp v. Sparkmad35 U.S.

349, 98 S. Ct. 1099, 55 Ed. 2d 331 (1978). “A judge will not be deprived of immunity because
the action he took was in error, was done maliciously, or was in excess of his yuthtrér he

will be subject to liability only when he has acted in the ‘clear absence ofiadliggion.” 435

U.S. at 356-57 (footnote omitted).

In a recent opinion, the Sixth Circytovided two illustrations to assist in determining
whether a judge acted in “complete absence of all jurisdiction:”

The line between the category of actions that protects Farris (acting in excess of

jurisdiction) and the category that does not (actmghe complete absence of
jurisdiction) is not selfevealing. Two illustrations come to mind. If a judge with

Thus, Twin City Fire does notestablish an exception to tReokerFeldmandoctrine for allegedly void
statecourt orders.
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general criminal jurisdiction ruled that an act amounted to a crime when it did not,

he would merely act in excess of jurisdiction and thus be immune from a § 1983

lawsuit challenging his decisioBradley, 80 U.S. at 352see Stump v. Sparkman

435 U.S. 349, 357 n.7, 98 St. 1099, 55 L.Ed.2d 331 (1978). But if a probate

judge assumed authority over a criminal case, the judge would act itedre c

absence of jurisdiction because héimvested only with authority over wills and

the settlement of estates of deceased peidBraddley, 80 U.S. at 3525ee Stump

435 U.S. at 357 n.7, 98 S. Ct. 1099.
Norfleet v. Renne©24 F.3d 317, 319 (6th Cir. 2019). In deciding whether the exception applies,
a court should “err on the side of granting immunity in close cakks

Plaintiff argues judicial immunity does not apply to Judge Davenport’s actions ira$a@s c
because she lacked subject matter and personal jurisdiction to is&eRaeteOrder. Plaintiff
argues the Rutherford County Juvenile Court did not have jurisdiction to issue the ordeebeca
she and A.C. residmn Williamson County.This claim, however, more clearly resembles the
“excess of jurisdiction” example given by the courtNiorfleet As a juvenile court judge,
Defendant Davenport had jurisdiction over proceedings involving “delinquent, unruly or
dependent and neglected” children. Tenn. Code Ann:BBJ3(a)(1). Théx ParteOrder states
it was issued in furtherance of the court’s jurisdiction over a “dependentgtetted” child based
on a report oharm to A.C. (Doc. No. 38, at 2).The VerifiedApplicationfor the Order states
that A.C. was living in Rutherford County at the time the alleged harm took place, and that the
father resides in Smyrna [Rutherford County] Tennessee. (Doc. N&. &85). That Plaintiff
believes geographic jurisdiction for juvenile court matters is not governed by the locathen of t
alleged harm, or where the child resided at the time of the abuse, does not establiste tiokirD
Davenport issued the Order in the “complete absence of all jurisdiction.”

Plaintiff also arguethe actions DC®aspermitted to carry out through tB ParteOrder,

including theconducting of interviews and examinatia@fsA.C., werenot authorized by thstate

12



statutes cited in the OrdefTennessee Code Annota&@®l37-5512(b) and 371-406(e) Assuming
this is correct, however, such an esnmuld merely suggest Defendant Davenport acted “in excess
of jurisdiction,” and nothat she acteth the “complete absence of all jurisdiction.”

Accordingly, even if the Court has subject matter jurisdiction of Plaintiff's cldahmey,are
subject to dismissal because Defendant Davenport is entitled to judicial immuriigr factions
relating to théssuance of thEx ParteOrder®

C. Immunity for Prosecutorsand Family Service Workers

Defendard Wright and Gray argue they are entitled to immunity for their actions as
advocates in the juvenile court. Defendant Wright is an attorney for DCS, and Defendaist Gray
an investigator for DCS. (Doc. No. 38, at 2; Doc. Ne638t 2). DCS is responsible for “receiving
and investigating” reports of child abuse under Tennessee law. Tenn. Code Ann. § 37-1-406.

The Supreme Court has applied a “functional” approach in determining whether a
governmenbfficial is entitled to immunity by looking at the nature of the function performed.
Imbler v. Pachtman424 U.S. 409, 96 SCt. 984, 995, 47 LEd. 2d 128 (1976). Using this
approach, the Court has extended to prosecutors absolute immunity from a suit forsdamlage
Section 1983 when the activity involved is “intimately associated with the judicia¢ mtidake
criminal process.Id. 424 U.S. at 430. The prosecutor is not immune, however, for administrative
duties or investigative functions that do not relate to the prosecutor’'s preparationifitiahien

of prosecutionBuckley v. Fitzsimmon8§09 U.S. 259, 113 &t. 2606, 2615, 125 LEd. 2d 209

6 Multiple reviewsof the Amended Complairty the Court have not revealady factual allegations
involving actions by Defendant Davenport that extend beigsudnce of thEx ParteOrder. To the extent
Plaintiff intended taaisesud claims, she has failed t@mply with the pleading requirements of Federal
Rule of Civil Procedure &ed~ed.R. Civ. P. 8(a)(2) (A pleading that states a claim for relief must contain:
... a short and plain statement of the claim showing that ¢laelgd is entitled to relief.”)

13



(1993).“A prosecutor was therefore absolutely immune from suit for soliciting falsentas/
from witnesses and participating in a probable cause hearing that led to tineasstia search
warrant, but not for giving legal advice to the police regarding the use of hypnosis as an
investigative technique and the existence of prabedlise to arrest.Tunis,113 F.3d at 1445.
For thesdatter type ofactions, the prosecutor may only claim qualified immundy,. Burns v.
Reed500 U.S. 478, 111 &t. 1934, 1943-44, 114 |IEd. 2d 547 (1991).

Social workergor family service workersare entitled to immunity “akin to the scope of
prosecutorial immunity Pittman v. Cuyahoga Co. Dept. of Children & Family Servi6é8,F.3d
716, 724 (8 Cir. 2011) (gioting Imbler, 424 U.S. at 430).This immunity applies “only when
[social workers] are acting in their capacity lagal advocates- initiating court actions or
testifying under oath- not when they are performing administrative, investigative, or other
functions.”ld. (emphasis in original}-or example, family service workers are absolutely immune
for their actiondn filing a juvenile abuse petition that initiatelsild abuse proceedings, and for
giving testimony ormaking recommendations in court concerning the child’s best interests.
Pittman 640 F.3d at 725This immunity alsoextendsto the “fail[ure] to conduct a careful
investigation before incorporating . . . false accusations in [a child Japeisigon.” Id., at 726
(quoting Rippy ex rel. Rippy v. Hattawa270 F.3d 416, 421 {6Cir. 2001)) The function of
making recommendations to the juvenile coumctuding the underlying investigatiors . . .
intimately related to the judicial phase of child custody proceedings’ anddtespebtected by
absolute immunity.’Id. (emphasis in original). Conferring absolute immunity on child advocates
“represents'a balance between ... evilgs ‘it has been thought in the end better to leave

unredressed the wrongs done by dishonest officers than to subject those who try to do their duty

14



to the constant dread of retaliatidrBauch v. Richland Cty. Children Serv&33 Fed Appx. 292,
297 (2018) (quotingsregoire v. Biddlel177 F.2d 579, 581 (2d Cir. 1949))

Plaintiff alleges Defendants Wright and Gray conducted an inadequate inwestayzd
made false statements in th¥ierified Application for theEx ParteOrder, and in drafting the
Order. Applying the “functional” approach, this is precisely the condluetSixth Circuit has held
to be protected by absolute immunity.

Citing Rouse v. Stacy78 Fed. Appx. 945, 952 {(&Cir. 2012),Plaintiff arguesmmunity
does not apply here because the defendants were acting without jurisdiction, based oe the sam
stak law arguments outlined above with regard to judicial immumtjRousethe Sixth Circuit
held absolute immunity did not apply to a claim the prosecutor used the threat of repeatgd beat
to persuade the plaintiff to plead guiltg. In reaching its decision, the court pointed out that
absolute immunity does not apply to “acts that are manifestly or palpably beyond [the
defendant’s] authority . . . or performed in the clear absence of all jursdittid. As with
Defendant Davenport, however, any errors these defendants madegebgnatphigurisdiction
or ther authority torequireA.C. to be interviewedr examinedvere not “in the clear absence of
all jurisdiction,” nor was the defendants’ conduct “manifestly or palpably” beyondatgiority.

The defendantaere acting in their capacity as legal advocatesimection with an investigation
of a report of abuse involving A.CThus,Defendants Wright and Gray are absolutely immune
with regard to Plaintiff's claims based treir roke in obtaining th&x ParteOrder.

To the extent Plaintifbases a claim against thessfahdantson “execution” of theEx
Parte Order,the immunity analysis requires different considerations. Sik¢éh Circuitrecently
held in Brent v. Wayne Co. Depif Human Service€01 F.3d 656, 685 {6Cir. 2018),that“a

social worker, like a police officer, canretecutea removal order that would not have been issued
15



but for known falsities that the social worker provided to the court to secure the ¢tmdéose
circumstances, the court explained, absolute immunity does not &ppliye court went to find
the defendant was entitled to qualified immunity, however, becauserkgtutional claim sought
to be appliedvas not “clearly established” at thene the defendant executed the orttbr.

Assuming the Amended Complaint adequately alleges the defendants execuied the
Parte Orderwhenthey knewit was based on false statemetitg, Court must determine whether
the defendants are entitled to qualified immunifp. determine whether qualified immunity
applies, a court is to consider two inquiries: “(1) did the government actors violatditutionsl
right; and (2) was that riglatearly established at the time the alleged violation occurr€ui@’'v.
Montgomery Co., Tenn., Fed. Appx. ___, 2020 WL 41908"(Gir. 2020);see also Baynes V.
Cleland,799 F.3d 600, 60690 (8" Cir. 2015).If the answer to either of these questions is negative,
gualified immunity appliedd. Theinquiries need not be considered sequentidly.

Although Plaintiff citesBrentin arguing the defendants violated her constitutional sight
through execution athe Ex ParteOrder, she does not address the question of whether the right
was “clearly established” at the time the violation occurred. A8tkat Court recognized, the
Sixth Circuit held “as recently as 2015 that ‘general assertions that “the FourtidAaet was
violated as to [a child] wén he was seized pursuant to [an] order” that he claims “was based on
false statements and otherwise lacked probable cause” invoke no clearliglestabght.” 901
F.3d at 685 (citingarberv. Miller, 809 F.3d 840, 848 (6th Cir. 20)5pther than théecision in
Brent, Plaintiff has not cited authority indicating that the “contours” of the constituticgta she
invokes was “sufficiently clear such that a reasonable [family service workei{l inaue fair

warning” theallegedconduct was unconstitainal. Baynes,799 F.3d at 616 (footnote omitted).
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Therefore,the defendants are entitled to qualified immunity regarding Plaintiff's “edscut
claims.

Accordingly, even if the Court has subject matter jurisdiction of Plaintiff's cldimey are
subjet to dismissal because Defendants Wright and Gray are entitled to immunityirfafldged
actions.

V. Conclusion
For the reasons set forth above, Defendants’ Motmissmissare granted.

It is SOORDERED.

WILLIAM L. CAMPBELL, JR
UNITED STATES DISTRICT JUDGE
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