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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

ASTINHILL, )
)
Plaintiff, )
) No. 3:19-cv-00613
DEMARIO ARMSTRONG, )
) Judge Trauger
Plaintiff, )
)
V. )
)
BETH GENTRY, et al., )
)
Defendants. )
MEMORANDUM

Plaintiff Astin Hill,> an inmate of the Davidson County Sheriff's Office in Nashville,
Tennessee, filed this pro se, in forma pawgaaiion under 42 U.S.C. § 1983 against Beth Gentry
and Chief Browr?. (Doc. No. 1).

Subsequent to filing the complaint, Plaintiff Hill submitted a supplemental pleadireg (Do
No. 5) and a document entitled “Additional Constitutional Rigl{f3oc. No. 7. The court will
screen the original complaint, as informed by these supplemental pleguairgggant to the Prison

Litigation Reform Act (“PLRA”), 28 U.S.C. 88 1915(e)(2) and 1915A.

l. PLRA Screening Standard
Under 28 U.S.C. § 1915(e)(2)(B), the court must dismiss any portion of a civil complaint

filed in forma pauperis that fails to state a claim upon which relief can be grantedylsus, or

L1t appears that the plaintiff wished to name Chief Brown of the Davi@santy Sheriff's Office as a defendant,
not Chef Brown.

2 Initially, Plaintiff co-filed this action with another inmate, Demario Armstrong. Becausationg failed to comply
with the court’s prior order and failed to prosecute this actioncthet dismisses his claims in the accompanying
order.
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seeks monetary relief from a defendant who is immune from such reliebrS&8tbA similarly
requires initial review of any “complaint in a civil action in which a prisonersestress from a
governmental entity or officer or employee of a governmental entidy,’§8 1915A(a), and
summary dismissal of the complaint on the same gi®as those articulated in § 1915(e)(2)(B)

d. § 1915A(b).

The court must construe a pro@amplaint liberally,United States v. Smotherma88
F.3d 736, 739 (BCir. 2016) (citingErickson v. Pardus551 U.S. 89, 94 (2007)), and accept the
plaintiff's factual allegations as true unless they are entirely withodililiey. See Thomas v.
Eby, 481 F.3d 434, 437 {6Cir. 2007) (citingDenton v. Hernandes04 U.S. 25, 33 (1992)).
Although pro seleadngs are to be held to a less stringent standard than formal pleadings drafted
by lawyers Haines v. Kerner404 U.S. 519, 5221 (1972);Jourdan v. Jabed51 F.2d 108, 110
(6th Cir. 1991), the courts’ “duty to be ‘less stringent’ with pre@mplaints does not require us
to conjure up [unpleaded] allegationstDonald v. Hal] 610 F.2d 16, 19 (1st Cir. 1979) (citation

omitted).

1. Section 1983 Standard

Title 42 U.S.C. § 1983 creates a cause of action against any person who, acting under color
of state law, abridges “rights, privileges, or immunities secureddtnstitution and laws . . .
" To state a claim under Section 1983, a plaintiff must allege and show two elerhgtitat be
was deprived of a right secured by the Constitution or laws of the United;S&tate(2) that the
deprivation was caused by a person acting under color of stat®taminguez v. Corr. Med.
Servs,.555 F.3d 543, 549 {BCir. 2009) (quotingsigley v. City of Panama Heigh#37 F.3d 527,

533 (8" Cir. 2006)); 42 U.S.C. § 1983.



V. Alleged Facts

The complaint alleges that the defendants have “discriminated and retaliated’ digainst
plaintiff. (Doc. No. 1 at 5). Specifically, the complaint alleges that “the peaplo do the
disciplinary hearing disposition messed up our lock down time and Mrs. Beth Germfysing
[sic] to let out of seg after we serve our lock down timed.) ( According to the complainthe
plaintiff has “seen the review broad [sic] twic@hd the defendants “still won’t let us go back to
population.” (d.) The plaintiff believes that the defendants’ conduct violates the Eighth

Amendment to the United States Constituiorthe double jeoprdyclause (Id.)

V. Analysis

A. Retaliation

A prisoner's claim that prison officials have retaliated against him fogergm protected
conduct is grounded in the First AmendmdiitaddeusX v. Blatter 175 F.3d 378, 388 (6th Cir.
1999). To establish prima facie case of retaliation within the context of Section 1983, a plaintiff
must prove that: (1) he engaged in protected conduct; (2) an adverse action was takehiaga
that would deter a person of ordinary firmness from continuing to engage in thatic@mdl(3)
the defendant’s conduct was substantially motivated at least in part byti@tdbathe plaintiff's
protected speech and condudd. at 39499. In addition to proving a retaliatory motive, the
plaintiff must establish that thedleged discriminatory action was punitive in nature by showing
other tharde minimisharm resulting from it.See Ingraham v. Wrigh430 U.S. 651, 674 (1977);
ThaddeusX, 175 F.3d at 396. The plaintiff has the burden of proof on all three elervunsy

v. Unknown Evert84 F. App’x 553, 556 {BCir. 2003).

While the plaintiff contends that he was subjected to acts of retakatiat the defendants

“messed up [his] lock down time” and refused to let him out of segregdatierplaintiff does not
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provide any further information pertaining to the alleged acts of retaliafiamn.example, the
complaint fails to allege that the defendants’ conduct was substantially tadtadeast in part
by retaliation for the plaintiff's protected speech and cont€haddeus-X175 F.3d 378, 3999.
Although pro seleadings are to be held to a less stringent standard than formal pleaditegs draf
by lawyers Haines v. Kerner404 U.S. 519, 5221 (1972);Jourdan v. Jabed51 F.2d 108, 110
(6th Cir. 1991), a court’s “duty to be ‘less stringent’ with preseplaints does not require us to
conjure up [unpleaded] allegationgftDonald v. Hall 610 F.2d 16, 19 (1st Cir. 1979) (citation
omitted);see #&s0 Johnson v. MatauszaKo. 092259, 2011 WL 285251, at *5 (6th Cir. Jan. 31,
2011) (affirming dismissal of pro se complaint for failure to comply with duai pleading
requirements” and stating “a court cannot ‘create a claim which [a plaintiffidiapelled out in
his pleading™) (quotinglark v. Nat'l Travelers Life Ins. Cdb18 F.2d 1167, 1169 (6th Cir. 1975))
(alteration in original)Payne v. Sec'y of Trea§g3 F. App’x 836, 837 (6th Cir. 2003) (affirming
sua sponte dismissal of complaint pursuant to Fed. R. Civ. P. 8(a)(2) and stating, f[tisthe
court nor the district court is required to create Payne's claim for. i&e)court therefore finds
that the complaint’s conclusory allegationgethliationwith no concrete and particular@éacts
fail to state retaliation claims under Section 1983 upon which relief can bedjrafs a result,

the plaintiff's retaliation claims against both defendants must be dismissed.

B. Discrimination

Although the complaint generally alleges that the defendants discriminatedtdgea
plaintiff, the complaint does not state on what basis the defendants discriminated against the
plaintiff, such as race or disability. The complaint does not includseuific allegations as to
what the defendants did or did not do and whatthedgaintiff to believe their actions were

because of a discriminatory motive. As discussed above, the court is not réguiredte the



plaintiff's claims for him, even ihe is proceeding pro s&eeYoung Bok Song v. Gipsof23 F.
App’x 506, 510 (6th Cir. 2011) (“[W]e decline to affirmatively require courts to ferrethmt
strongest cause of action on behalf of pro se litigants. Not only would that duty the ove
burdensome, it would transform the courts from neutral arbiters of disputes into adviocates
particular party. While courts are properly charged with protecting the rigra who come
before it, that responsibility does not encompass advising litigantis what legal theories they
should pursue.”). Consequently, the court finds that the complaint fails to allegeraidestoon
claim under Section 1983, and the plaintiff's discrimination claims against both detfenaast

be dismissed.

C. Disciplinary Hearing

Next, thecomplaint alleges federal due process claims in connection with the plaintiff's
disciplinary proceedings The plaintiffalsobelieves that he is experiencing “double jeopardy”
because he has “already serve[d] [his] segregatioa @ind they're still keeping [him].” (Doc.
No. 5 at 1). The plaintiff states that this is his first time to be disciplined at this farititye

should have been released from segregation on July 31, 2d19. (

“[P]rison disciplinary proceedings are not part of a criminal prosecution, and the full
panoply of rights due a defendant in such proceedings does not agyff’v. McDonnell418
U.S. 539, 556 (1974) (citinglorrissey v. Brewer408 U.S. at 411, 480 (1972mates enjoy a
narrow set of due process rights when prison authorities institute disciplimagedingsSee
Cleavinger v. Saxne#74 U.S. 193 (1985) (disciplinary board members protected by qualified
immunity); Superintendent v. Hjlk72 U.S. 445,85-56 (1985) (disciplinary findings satisfy due
process if supported by any evidence, however meagente v. Real471 U.S. 491, 4999

(1985) (disciplinary board need not make contemporaneous record of reasons live svitmesse



inmate not allowed)Baxter v. Palmigianp425 U.S. 308, 31823 (1976) (disciplinary board may
draw adverse inference from inmate's silence; inmate has no right teegemamation) Wolff,
418 U.S. 539, 56471 (defining scope of due process application to prison disaiglimearings);

Wolfel v. Morris 972 F.2d 712 (6th Cir.1992).

In Wolff v. McDonnellthe Supreme Court held that, when a prisoner is charged with a
disciplinary offense that may result in loss of good time credit, due groeqaires (i) written
notice of the charges at least twetfidyir hours prior to the hearing; (ii) the opportunity to “call
witnesses and present documentary evidence in his defense when permitting him taldwso w
be unduly hazardous to institutional safety or correctionakfg@iahnd (iii) a written statement by
the factfinders as to the evidence relied on and reasons for the disciplinary actionS4%89,)
563-64, 566. These protections are required only when a liberty interest is atSsake.g.,
Sandin 515 U.S. at 484, 4887. “A prison disciplinary proceeding does not give rise to a
protected liberty interest unless the restrictions imposed constitute an ahtgpdt significant
hardship on the inmate in relation to the ordinary incidents of prison IifieMillan v. Fielding

136 F. App'x 818, 820 (6th Cir. 2005) (quot®gndin 515 U.S. at 484).

Here,the plaintiff alleges that, while he is in segregation, he only is allowed to make one
fifteen-minute telephone call during a eheur window eacllay. (DocNo. 5 at 2). He believes
that he is not being treated fairlyd() Yet, confinement in segregation “is the sort of confinement
that inmates should reasonably anticipate receiving at some point in thesenatian.”"Hewitt v.
Helms 459 U.S. 460, 4673 (1983). Thus, it is considered atypical and significant only in
“extreme circumstancesJoseph v. Curtin410 F. App’x 865, 868 (6th Cir. 2010kenerally,
courts will consider the nature and duration of a stay in segregatioetodet whether it imposes

an “atypical and significant hardshigdarden-Bey v. Rutter524 F.3d 789, 794 (6th Cir. 2008).



With regard to the nature of the plaintiff's stay in segregation, there aféegatans in
the complaint concerning the conditions the plaintiff faces in segregation btrethat the
plaintiff is only permitted to make one fiftegninute telephone call each ddyring aone-hour
window. The pgaintiff does not claim that he was denied adequate food, clothing, shelter,
recreation, omedical care while in segregation. Neither has he alleged any injury or harm as
result of theconditionsof segregationother than he is “unable to use the phone like [he] need][s]”
(Doc. No. 5 at 2) and “therefore [his] mind is at lost” (Doc. No. 1 atS®e Moore v. Merchant
No. 5:13C\(P81R, 2013 WL 6590395, at *4 (W.D. Ky. Dec. 16, 2013) (finding that, “[ijn any
event, Merchant does not allege that he was subjected to any physical injuryéioatresactual
conditions in the segregated housing unit, and 42 U.S.C. 8§ 1997e(e) precludes any @aim by
prisoner ‘for mental or emotional injury suffered while in custody without a ghowing of

physical injury.”).

With regard to the duration dhe paintiff's confinement in segregation, the Supreme
Court concluded irsandinthat the segregation at issue in that case (disciplinary segregation for
30 days) did not impose an atypical and significant hardship. 515 U.S. at 484. SinhiéaByxth
Circuit has held that placement in segregation for a relatively short period of time doegui
the protections of due procesRimmerBey, 62 F.3d at 79@1;see Joseph v. Curtid10 F. App’x
865, 868 (6th Cir. 2010) (61 days in segregation is not atypical and significant). The &xih Ci
also has held, in specific circumstances, that confinement in segregatioel&ively long period
of time does not implicate a liberty intereSee, e.g., Jone455 F.3d at 8123 (two years of
segregation wie the inmate was investigated for the murder of a prison guard in aviaatkey
v. Dyke 111 F.3d 460 (6th Cir. 1997) (one year of segregation following convictions for possession

of illegal contraband and assault, including a-tlay delay in reclassdation due to prison



crowding).But cf. Selby v. Carus@34 F.3d 554, 559 (6th Cir. 2013) (13 years of segregation
implicates a liberty interestfdardenBey, 524 F.3d at 795 (remanding to the district court to
consider whether the plaintiff's allegediydefinite” period of segregation,e. three years
without an explanation from prison officials, implicates a liberty interéktjris v. Caruso 465

F. App’x 481, 484 (6th Cir. 2012) (eight years of segregation implicates a libertysthtere

Basedon the cases cited above, the court finds that the plaintiff's segregation under the
conditions described in the complaint do not constitute “an atypical and significdshipaon
the inmate in relation to the ordinary incidents of prison lif84ndin 515 U.S. at 4887; see
Williams v. Wilkinson51 Fed. App’x 553, 557 {6Cir. 2002) (where, as punishment for the drug
test that prison authorities allege plaintiff failed, plaintiff received a suspefiteenday
sentence in disciplinary segregation, he lost a promised reduction in his sdassitycation, was
denied afurlough, and had to participate in a substance abuse program that interfered with his
ability to earn money at his prison employment, court held that none of these punitiveeneas
gualifies as a “significant and atypical hardship.”). The plaintiftis grocess claims therefore

will be dismissed.

To the extent the lpintiff insists that he has the right to prove his innocence, the
disciplinary infraction about whictie gaintiff complains is not the equivalent of a state or federal
criminal charge @ainst him. “The constitutional adequacy of these [prison disciplinary]
proceedings is not to be measured by the requirements of a criminal prosecution,fédir the
panoply of procedural due process rights do not apply to the administration of prispineisc
Brooks v. Westbrookslo. 3:17cv-00686, 2017 WL 3868275, at *3 (M.D. Tenn. Sept. 5, 2017)

(quotingCrafton v. Luttrel] 378 F. Supp. 521, 526 (M.D. Tenn. 1973) (citations omitted)).



V. Conclusion

Having screened the complaint pursuant toRh&A, the court finds that the plaintiff's
allegations fail to state claims under Section 1983 upon which relief can be gramsesbriplaint
will be dismissed28 U.S.C. § 1915A.

An appropriate order will be entered.

Yo/

Aleta A. Trauger
United States District Judge




