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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

BENJAMIN EDWARD -HENRY
BRADLEY ,

No. 3:19¢v-00643
Judge Trauger

Movant,
V.

UNITED STATES OF AMERICA ,

N N N N N N N N N N

Respondent.

MEMORANDUM

Pendingbefore the court is pro smovantBenjamin EdwareHenry Bradleys motion
under 28 U.S.C. 8§ 2255 to vacate, set aside, or carsecitenc@reviously imposed by this court
(Doc. No. 1) See United States v. Bradléyo. 315-r-00037-2(M.D. Tenn.) [heeinafter cited
as “Crim. Doc. No. ___"]. The government filed a response to the motion, urging that none of
Bradley’s claims present a valid basis for pomtviction relief. (Doc. No. 8). Bradley filed a reply
in response to the government’s response. (Doc. No. 9). For the following reasons, thésmovant
motion will be deniegand this action will be dismissed.
l. Background

In a previous criminal case in this courtyiaetap investigation revealed that, no later than
November 2012 and until March 11, 2015, Benjamin Bradley was at the top of a distribution chain
that sent tens of thousands of diverted opioid pills from the Detroit area to the Masteal On
the basis of this conduct, Bradley was indicted, along with humeradsfendants, in March
2015 oncharges of conspiracy to possess with intent to distribute and conspiracy to distribute
Schedule Il controlled substances (oxycodone and oxymorphonarpilisjation of 21 U.S.C. §
846 (Count One) and money laundering (Count Twyiolation of 18 U.S.C. § 1956(h)C(im.

Doc. No. 1202).
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At Bradley’s arraignment, attorney James E. Mackler was appointed to represent him
(Crim. Doc. No. 204). Following his appointment, Mr. Mackler filed a motion to suppress the
wiretap evidence in this case (Crim. Doc. No. 232), whiclcolet denied (Crim. Doc. Nos. 270
and 271). Mr. Mackler also filed a motion to review the detention order that had been entered in
Detroit (Crim. Doc. No. 289), which the court also denied (Crim. Doc. No. 298).

Before pleading guilty, Bradley wrote a letter to the Honorable TodZlamhpbellasking
whether therevere “any other sentences available besides imprisonment,” such as “[l]ifetime
supervised release, 20 years halfway house, [or] 20 years house arrest.” (Crim. Doc..M& 397)
part of that letter, he said, “I know all crimes deserve just punishment and | aabiept f
responsibility for my actions. . . . | know this is nobpdyfault but my own and itgsic] no such
thing asdoing just a ‘little bit of wrong.” [d. at PagelD#.194).Bradley said that he now realized
he hadbeen “chasing the illusion of building this perfect life off {gibtten gain,” and was hoping
to make arands to his “victims.”Ifl. at PagelD# 1195He said he was writing “teee why its
[sic] taking so long since | admitted my guilt the day | was picked up. | knew in myrhgart
actions wagsic] wrong and | felt it is righteous for me to accept my resjmwiity and seek mercy
and grace from the Lord.1d.)

Bradley pleaded guiltwithout a plea agreemetd both counts in thendictment in June
2016 beforgJudgeCampbell. Crim. Doc. No. 478) At the plea hearingludgeCampbell advised
Bradleyabout the elements of the drug conspiracy charged in Count One:

For you to be convicted of that, the government would have to prove to a

jury, first of all, the elements of a conspiracy. And | need to inform you a coogpira

is a crime of two or more parss to conspire or agree to commit a drug crime even

if they never actually achieve their goal. It is a kind of criminal partnership. And

the government would have to prove first that two or more persons conspired or

agreed to the object of the conspirasjch in this instance is a violation of Title

21, Section 841, regarding Oxycodone and Oxymorphone.

And secondly, that you knowingly and voluntarily joined the conspiracy.

Now, the object of the conspiracy is Section 841, which is possession of a
controlled substance with intent to distribute. And the elements of that offense are
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that a defendant knowingly or intentionally possessed the controlled substance set
out in the indictment. And here again it is Oxycodone and Oxymorphone.

And second, you intended to distribute those controlled substances.
(Crim. Doc. No. 102'at PagelD# 4015-16).

Bradley raised no questions about these elements and confirmed that he “undelst[ood] t
nature, the meaning, and the cause of the charge against [Hanpt PagelD# 4018)He also
confirmed that Mr. Mackler had discussed with him both “what the government would have to
prove for [him] to be found guilty of Count One and Two,” and “any possible defenses that [he]
might have.” [d.) Bradley confirmed that he was satisfied with Mr. Mackler’s representéid.)

After Judge Campbell further reviewed Bradley’s rights with him, Bradley cordithnag he'still
want[ed] to plead guilty.”Ifl. at PagelD# 4021).

The government then pah a statement of facts through DEA Special Agent Andy Green.
(Id. at PagelD# 40226). That statement of facts repeated the charging language frem th
indictment and added specific details about Bradley’s role in the crimes chaggd. Green
noted that Bradley “was frequently intercepted over [several of the Target Telsphone
communicating in furtherance of drug trafficking and money launderitdy.a{ PagelD# 4025).
Agent Green added that Bradley “typically collected prescription pills froowssburces in the
Detroit area,” then, “after storing those pills in various locations, delivdrech tto Donald
Buchanan, often by having coconspirators, including Felicia Jones and Eric McEwen drive to meet
Buchanan either in the Cincinnati area or theh\die area.” (d.)

Bradley disputed the claim that he had “used McEwen to deliver pills to Buchanan,” but
otherwise did not dispute the statement of fattis.af 4026-27). Bradley then confirmed that he
was “offering to plead guilty to Counts One and Two because [he is] in fact guilhaaged in
the indictment,” and theourt accepted his guilty plea after finding it was knowing, intelligent,

and voluntary.If. at PagelD# 4027-28).



Nearly eight months passed between Bradley’'s guilty plea and sentencing hearing.
Following the retirement of Judge Campbell, the case was reassigned to the undiehsigne
preparation forthe sentencing hearing, the U.S. Probation Office prepared a Presentence
Investigation Report (“PSR”), which calculated Bradley’s base offense tieved 36. $eeOct.

20, 2016 PSR, 1 2Zyhat offense level was based largely on cooperator statemehish were
corroborated by wiretap interceptions—showing that Bradley received hundreds of pyllfa da
years on end.The PSR did not include an enhancement for possession of a firearnSentien
2D1.1(b)(1)of the United States Sentencing Guidelined $SG”) The government objected to
the absence of the firearm enhancement in the PSR, atbairtte proof at theentencing hearing
would show that Bradley stored both guns and drugs at his parents’ hom@qCi16 PSR,
Addendum pp. 22; Crim. Doc. No. 852at PagelD# 270D4) andthatthe weapons were not for
any legitimate purpose huiather were to protect some of Bradley’s drugs and drug proceeds
(Crim. Doc. No. 852at PagelD# 2704).

Prior to the sentencing hearidr. Mackler filed a sentencing memorandomBradley’s
behalf, emphasizingthat Bradley “has taken full responsibility for his actions,” and that he
“acceptedesponsibility from the moment he was arrested.” (Crioc.INo.842atPagelD# 2612
2635).

The sentencing hearing was held on February 1, 281 7e allday sentencing hearing,
thecourt heard testimony from switnesses, including three of Bradley’s-conspirators. (Crim.
Doc. N0.919). Pamela O’Nealestified that she was introduced to Bradley through her sister and
began working for him by taking patients to the doctor to pick up prescription fpillat PagelD#
3234-38).Shortly after O’'Neal’s londgime boyfriend died, she moved into a house Bratdley
owned on Curtis Street in Detroit, where she was allowed to livdrentn exchange for letting
people drop off pills. Ifl. at PagelD# 32381). Several different people dropped off pills

throughout the day and night, with an average of-tioveen bags per day arriving at O’Neal’s
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house, with each bag typically containing 60 or 90 pilts. t PagelD# 32442). At Bradley’s
direction, O’Neal would collect and organize the pills and deliver them to othergjimglFelicia
Jones. Id. at Pagib# 3243-45).

Thecourt also heard recordings of wiretap interceptions corrobor@tidgal’s testimony.
For example, theourt heard a recording of a call from January 30, 20il&hich Felicia Jones
told Bradley that she had received 345 Oxymorphone pills and 180 Oxycodone pills thit.day. (
at PagelD# 320D2). The court also heard testimony about individual arrestduding, for
example, (1) Bobby Robertson’s arrest on December 5, 2014, when he wawitbuover 1,000
Oxymorphone pills that he had just received from Bradley (which were in adwitibe pills that
Bradley had supplied to Buchanan); and (2) Jones’s March 12, 2015 arresgheh&as found
with 770 Oxymorphone pills that she was about to deliver to Buchanan (wdolaaaling 304
more Oxymorphone pills in her house).

After considering the evidence and hearing argument from the parties on the prope
calculation of the drug quantity, tleeurt adopted the calculations in the PSH. &t PagelD#
3368-87) As thecourtexplained, “the quantity reflected in the presentence report is abdagghe
estimate we can get. It's on the very low level, | believe. It's a veryecoaisve estimate.(ld. at
PagelD# 3387)Thus, “the drug quantity reflected in the presentence report will govern the
guidelines.” (d.)

With regard to the firearm enhancement, the governinénaiducedevidence about the
execution of a search warrant at Bradley’s parents’ home on March 12, RO1&t PagelD#
3301-07).Thecourtpreviously had heard testimony about how Bradley stored pills and cash at his
parents’ residence and sometimes directed his sister, Bernadette Bradleyhéoegto retrieve
the pills (Id. at PagelD# 32893). DEA Task Force Officer Frank DeRiggi testified thahen
he and other agents searched the parents’ home, they found drugs, cash, aBpegifically,

agents found $46,300 in cash hidden behind a bar, plus five fireddmat PagelD#302-05).
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Three of the guns (including an old, rusty shotgun) were found in Bradley’'s fabieeifeom
closet! while the other two guasan AK-47 and a sawedff shotgun with an obliterateskrial
number—were found, loaded, in the room where the cash was stdde.Qfficer DeRiggi
testified that agents had askBradley’s father about the guns at the time, and he had responded
that the old, rusty shotgun was his, but that the others belonged to hislsahP@gelD# 3306-

07).

When Bradley allocuted at the sentencing hearingoldethe court that he accepted full
responsibility for his actions arglated “I want my family, thecommunity and the Court to see
the sincerity in my apology by the way | am taking feBponsibility for the bad choices | made.”
(Crim. Doc. No.919atPagelD# 362-68).He acknowledged that he “was already blessed to have
a career as a licensed CAT scan techniaiaDetroit’s premier trauma center,” where he “made
enough money to provide for my familyJt( at PagelD# 3363He admitted, however, that “[i]t
wasnothing but pure stupidity and gretttht caused me to make that uneducated choice to start
buying and reselling prescription pills where proposition was presented to me. My only goal
was to make some quick and easy monedyupthings that | now realize | really didn’t need. . . .
| am ashamed and embarrassed but@swicted within my own heart because | was selfish and
ungrateful.” (d. at PagelD# 33684). At no point during the hearing did he suggest that he had
second thoughts about his guiltie@, orthat he had pleaded guilty despite having unknowingly
conspired to distribute drugs.

After considering evidence and argument, toert found that the twdevel firearm
enhancement appliedld( at PagelD# 3398404, 340910). As the court explained, “[t]he

government has proven very strongly that there were four loaded weapons kept at tls¢ parent

L1n his reply to the government’s response, the movant state$tlihat Government cites no part of the record that
supports that statement that three of the guns were found in Bradley’s fathertmbetheet.” (Doc. No. 9 at PagelD#
86). However, Offier DeRiggitestified that “two handguns and an old shotgun [were] found in the defemdant’
father’'s bedroom closet.” (Doc. No. 919 at PagelD# 338d5).

6



house where the defendant stored drugs and money. The defendant’s own father saicthat thes
were the defendant’s guns. One of them was an asgbul (Id. at PagelD# 3409)n light of

that proof, the burden shifted to Bradley “to prove that it was clearly improbablehtss t
weapons were connected to the drug conspiradgl.) Because Bradley had not carried that
burden, the aurt applied he wo-level enhancemenfid. at PagelD# 3410

After ruling on allthedisputed guidelinessues, theourtfoundatotal offenselevelof 45,
which istwo levelsabovethetop ofthe sentencing tablend therefordoecame 43 by operation
of U.S.S.G. Chapter 5, P&t app. n.2. (Crim. Doc. N®19atPagelD# 3410While thatoffense
level would normally yield an advisory guidelineange oflife imprisonment,the
guideline in this casebecame480 months, given thstatutorymaximums on the two counts
of conviction. (d. atPagelD#3414-15). Afteiconsideringall the§ 3553 (a)factors the court
imposedatotal sentencef 204 months.Ifl. atPagelD# 3427-32).

After imposingBradley’ssentence, theourt asked the parties if they had any &ddal
objections. [d. at PagelD# 3436)'he government noted that the case presented the application
of a numbeof disputed guideline enhancements, but also a very substantial downward variance.
In order toavoid the possibility of a remand if Bradleyere to successfully appeal some of the
disputedenhancements, the government asked itthet would be willing and able to state for
the recordhat it would have imposed the same sentence had the guidelines beenltbvatr. (
PagelD#3436-37).The coutt agreed, stating, “I think it's true thait is true that I've granted a
very, very significant variance, and a few points one way or another on these varanseeménts
would not make any difference in my sentence. I've been very generous and this is a very generous
variance and probably would make absolutely no difference in my sentence. | will Inaéke t
statement.”Id.) On behalf of Bradley, Mr. Mackler stated, “We stand by the objections previously
and don’t have any additional objectiondd. (at 3438).

After the sentencing hearings, the parties submitted additional briefing and evihethe
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proper amount of forfeiture. At Mr. Mackler’s request,¢hart appointed additional coungeim
the Federal Public Defender’s Office to assist with the forfeiture pdouge (Crim. Doc. No.
905).Roughly two andnehalf months later, Mr. Mackler filed a motion to withdrawcasinsel,
which thecourt granted. (Crim. Bc. Ncs. 973 974. The court later granted the government’s
forfeiture motions and then entered a final judgm@tim. Doc. Nos. 1004, 1005, 1006).

On direct appeal, Bradley was represented by attorneys from the University ofdutichi
Appellate Litigation Clinic. (Crim. Doc. No. 1035). Although Bradley’s primarargument on
appeal related to forfeiture, he also raised two arguments related to his seritsty¢e &gued
that his sentence was procedurally unreasonable becawsmithéiled 6 adequatelgxplain its
calculation of the applicable drug quantity. Second, he argued that his sentence vaasi\geilgst
unreasonable because it resulted in an unwarranted disparity with the senpersesl on Donald
Buchanan.

The Sixth Circuit rejeetd both arguments and affirmed Bradley’s sentence of
imprisonmentSeeUnited States v. Bradle897 F.3d 779,84-86(6th Cir. 2018 However, he
Sixth Circuit reversed the forfeiture order on the basis that it viokdteeycutt v. United States
137 S. Ct. 1626 (2017), in which the Supreme Court had held that the forfeiture statute, 21 U.S.C.
§ 853, bars joint and several liability for forfeiture judgmeBtsdley, 897 F.3d 779, 78384.

With regard to the sentence’s proceduedsonablenesshe Sixth Circuit “assess[ed]
Bradley’s complaint for plain error because he dat object to the adequacy of the court’s
explanation, even after the court gave him a chance smddd. at 785. The Sixth Circuit then
reviewed the evidence on drug quantity and found thatcust's calculation represented a

“conservative estimate” that “[tlhe record amply supportd.”With regard to the substantive

2 The Sixth Circuit vacated the forfeiture order and remanded for further procedgliadiey, 897 F3d at 78284,
786. Thecourt has held those further proceedings and issued a new forfeiture orderisvahigiently the subject of
a second appeal. Because the issues raised in that appeal are separate and disthrctifsoies raised in this
collateml attack on Bradley’s sentence of imprisonmentcthet can adjudicate th§2255 case during the pendency
of the forfeiture appeal.
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reasonableness of the sentence, the Sixth Circuit note@rthadley’s challenge represented an
extremdy tall order, given that his sentence was “less thandfidlfe recommended rangéd. at
786. And because the record showed, among other thingBthdley was in fact more culpable
than Buchanan, he failed to show that the-fiear disparity irtheir sentences was unwarranted.
Id.

Bradley filed a petition for a writ of certiorari, which the Supreme Court denied on
February 19, 201%ee Bradley v. United Statds89 S. Ct. 1221 (2019).

Bradley filed the instant § 2255 motion roughly five months later, on July 29, 2019. (Doc.
No. 1). In his 8 2255 motion, Bradley attacks his conviction and sentence on five gréunds
Ground One, halleges that|t]rial counsel was ineffective for not challenging Count One that
chargeda drug conspiracy under 21 U.S.C. § 846 that failed to charge the necessary element

‘knowingly.” (Doc. No.1latPagelD# 4)In Ground Two, halleges:‘At sentencing hearing when
Courtasked the Bostic question, my counsel was ineffective for not objecting to the inadequacy
of the Court[']s expl[a]nation for finding drug amount.Id() In Ground Three, healleges that
“[c]ounsel wasneffective at sentencing for with[h]olding evidence and not calling witnesses t
rebut[] Government Agent’s testimony.Id() In Ground Four, halleges:*My plea of guilty was

not ‘knowingly, voluntarily, or intelligently’ entered because | was not advised of the
co[n]sequencesf my plea by the Indictment (Count One), by [the] Court, the Prosecutor, or my
counsel.” (d. at PagelD# 5) And in Ground Five, hallegesthat he will be entitled to relief in

light of the pendig Supreme Court case bfolguin-Hernandez v. United StatelNo. 187739,

regardless of how it turns outd( at PagelD# 13-14).

3 The Supreme Court rendered its decisiomdaiguinrHernandezon February 26, 20289 U.S.
(2020).
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The government filed a response to the motion, urging that none of Bradley’s claims
present a valid basis for pestnviction relief. (Doc. No. 8). Bradley filed a reply in response to
the government’s response. (Doc. Np. 9
Il. Applicable Law

A prisoner in custody undersgntence of a federal court may move the court to vacate, set
aside, or correct his sentence on certain grounds, including that “the sentence wasl iimpos
violation of the Constitution or laws of the United States.” 28 U.S.C. § 2255(a). It is well
estabished that “[t]o prevail under § 2255, a defendant must demonstrate the existenceaf an er
of constitutional magnitude which had a substantial and injurious effect or influeroe guilty
plea or jury’s verdict,” or “must show a fundamental defedti;msentencing which necessarily
results in a complete miscarriage of justice or an egregious error violative ofodesiWright
v. Jones182 F.3d 458, 463 (6th Cir. 1999) (internal quotation marks omitted).

In § 2255 proceedings, it is the petitioner’s burden to show his entitlement to $ekef.
Potter v. United State887 F.3d 785, 7888 (6th Cir. 2018). This requires him to “set forth facts”;
mere “[c]onclusions, not substantiated by allegations of fact with some probabiliyityt are
not sufficient to warrant a hearingd’Malley v. United State®85 F.2d 733, 735 (6th Cir. 1961).
Indeed, when a “petitioner’s claims are stated in the form of conclusions wathpadlegations
of facts in support thereof, as well as being unsupported by proof or reference to such @oof,” hi
motion is “legally insufficient to sustain a revievhort v. United State§04 F.2d 63, 65 {&Cir.
1974) (per curiam)see also Thomas United States849 F.3d 669, 681 (6th Cir. 2017) (“Bald
assertions and conclusory allegations do not provide sufficient ground to warraningethueri
government to respond to discovery or to require an evidentiary hearing.”).
I, Analysis

Bradley attacks his conviction and sentence on five grounds. The first three grounds allege

that Bradley’s attorney, Mr. Mackler, provided constitutionally ineffective ssration.
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A. Ineffective Assistance of Counsel

To prevail on a claim for ineffective assistance of counsel, the movant bearsdée olr
showing, first, “that his counsel provided deficient performance,” and second, thatfithentle
performance prejudiced [his] defensB8ylvester v. United State868 F.3d 503, 509-10 (6th Cir.
2017) (citingStrickland v. Washingtod66 U.S. 668, 687 (1984)). Trial counsel’s performance is
deficient where it falls “below an objective standard of reasonabler&s®Kland 466 U.S. at
687-88. “[A] court must indulge a strong presumption that counsel’s conduct falls withindae w
range of reasonable professional assistance; that is, the [movant] must eveéregresumption
that, under the circumstances, the challenged action ‘might be considered soundchtizy.5t
Id. at 689 (citingMichel v. Louisiana350 U.S. 91, 101 (1955)).

To establish prejudice, the movant “must show that there is a reasonable pyothethjlit
but for counsel’s unprofessional errors, the result of the proceeding would have beentdifer
reasonable probability is a probability sufficient to undermine confidence in the outcome.”
Strickland, 466 U.S.at694. “In making this showing, ‘[i]t is not enough for the defendant to show
that the errors hadome conceivable effect on the outcome of the proceediBglVester 868
F.3d at 511 (quotingtrickland 466 U.S. at 693). Instead, the movant “must show that ‘counsel’s
errors were seeriousas to deprive the [movant] of a fair trial, a trial whossuteis reliable.”Id.
(quoting Strickland 466 U.S. at 687). “[A] court deciding an ineffective assistance claim” need
not “address botlikomponents of the inquiry if the [movant] makes an insufficient showing on
one.” Strickland 466 U.S. at 697.

1. Failure to challenge Count One of the indictment

Bradley first claims that Mr. Mackler was ineffective for failing to move to dis@msnt
One of thandictment which allegedhat Bradley and others “did combimm@nspire, confederate,
and agree witleach other, and with others known and unknown to the Gianydto unlawfully,

knowingly, and intentionally possess with intent to distribute and to distribomgrolled
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substances, including Oxycodone and Oxymorphonlation of Title 21, United Stas Code,
Section 841(a)(1).(Doc. No. 1 at PagelD# 4) (quotir@rim. Doc. No. 3 at PagelD# 89)).
According to Bradley, this charging language failed to give him adequate nbtice charges
against him becausthe languagedid not specifically allege that henowingly conspired to
knowingly distribute drugs. (Doc. No. 1 at PagelD#)7-8

In considering the first prong of the test set fort&inckland the appropriate measure of
attorney performance is “reasonableness under prevailing professional nStritkland 466
U.S. at 688 A defendant asserting a claim of ineffective assistance of counsel must {ideatif
acts or omissions of counsel tlaaé alleged not to have been the result of reasonable professional
judgment.”ld. at 690. The evaluation of the objective reasonableness of counsel's performance
must be made “from counsel's perspective at the time of the allegedwmdror light of allthe
circumstances, and the standard of review is highly defererimhinelman v. Morrison477
U.S. 365, 38X1986).Here, he fact that, althougHlaeighteen defendants were charged in Count
One,none of thedefense attornesymoved to dismiss Count One on the grounds of inadequate
notice suggests that Mr. Mackler’s performance did not fall below the prevailing piamiats
norms.See Knowles v. Mirzayancgs6 U.S. 111, 127 (2009) (“The law does not require counsel
to raise every availableonfrivolous defense.”)Bradley has not shown that Mr. Mackler
performed deficiently by failing to move to dismiss the indictment because it did not alleg
specifically that h&nowinglyconspired to knowingly distribute drugs.

The second prong of ti&ricklandtest requires theovantto showthatcounsel's deficient
performance prejudiced the defense. Thus, “[a]jn error by counsel, even if profegsionall
unreasonable, does not warrant setting aside the judgment of a criminal proceedieqdirthed
no effect on the judgmentStrickland 466 U.S. at 691. Themovantmust show “there is a
reasonable probability that, but for counsel's unprofessional errors, the resulipobdbeding

would have been differentld. at 694.
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Assuming arguendo that Bradley could show deficient performiaydér. Mackler, he
cannotshow prejudice. First, even if Mr. Mackler had filed the requested motion to dishass, t
court in all likelihood,would have denied the motion on the mebggause the indictment made
clear with what Bradley was being charg&8in indictment must include ‘a plain, concise, and
definite written statement of the essential facts constituting the offenseaatgjgted States v.
Schaffer 586 F.3d 414, 422 (6th Ci2009) (quoting FedR. Crim. P. 7(c)(1)).In order to
sufficiently charge a defendant, an indictment must “(1) ‘set out all of the eleofehe charge[d]
offense and must give notice to the defendanhefcharges he faces[,]’ and (2) ‘be sufficiently
specific to enable the defendant to plead double jeopardy in a subsequent proceedingdif charge
with the same crime based on the same fadis. {quotingUnited States v. Dougla898 F.3d
407, 413 (6tICir. 2005)).“It is generally sufficient that an indictment set forth the offense in the
words of the statute itself, as long as ‘those words of themselves fully, dirextlgxaressly,
without any uncertainty or ambiguity, set forth all the elemertessary to constitute the offence
intended to be punished.Mamling v. United State€t18 U.S. 87117 (1974) (quotingUnited
States v. Car]l105 U.S. 611, 612 (1881)). The indictmatgomustinclude “such a statement of
the facts and circumstances as will inform the accused of the specific offemieg emder the
general description, with which he is chargdd.”at 11718 (quotingUnited States v. Hes$24
U.S. 483, 4871888)). Even when an “indictment could halveen worded with greater precision,”

it will not be subject to dismissal so long as it “sufficierdfyprises the defendant of what he must
be prepared to meetUnited States v. Hendrgd87 F.2B31, 932 (6th Cir. 1968) (quing United
States v. Debroyw346 U.S. 374, 376 (1953)). “Countsilize a common sense construction in
determining whether an indictment sufficiently inforngedendant of an offenseillen v. United
States867 F.2d 969, 971 (6th Cir. 1989).

Bradleywas charged with violating 21 U.S.C. 88 841(a)(1) &8 Title 21 U.S.C. § 846

defines attempt and conspiracy as follows:
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Any person who attempts or conspires to commit any offense defined in this
subchapter shall be subject to the same penalties asresribed for the offense,
the commission of which was the object of the attempt or conspiracy.

21 U.S.C. 8 846. Thus, 21 U.S.C. § &étemnomens reaequirement.Title 21 U.S.C. § 841(a),

however, does imposenaens reaequirement and defines unlawful acts as follows:

Except as authorized by this subchapter, it shall be unlawful for any person
knowingly or intentionally-

(1) to manufacture, distribute, or dispense, or possess with intent to manufacture,
distribute, or dispense, a controlled substance;

21 U.S.C. § 841(a)(1).

Count One of the indictment charges that Bradley and his co-conspifdtdrsombine,
conspire, confederate, and agree with each other, and with others known and unknown to the Grand
Jury, to unlawfully, knowingly, and intentionally possess with intent to distribute and to dstribut
controlled substances, including Oxycodone and Oxymorphone.” (Crim. Do@ aid?agelD#

8-9). Thislanguage tracks the language of 21 U.S.C. § 841(a) and adequately charges the essential
elements of a substantive violation under 21 U.S.C. § 841#pd States WicClellan, 436 Fed.

App'x 479, 48 (6" Cir. 2011) (bsening that the amended indictmeinaicked the language of §
924(c), as well as 8 1952(a)(2), which is “generally suffici¢gnthe indictment must be read as

a whole and construed in a practical, common sense manner with all of the neeeskary
reasonable implications flowing from NcClellan 436 Fed. App'x 479, 487;United States v.
McAuliffe 490 F.3d 526, 53@6™ Cir. 2007).

Here, Bradley has not demonstrated that he was surprised or misled regardirigrthe na
of the charges against him. It was made abundantly clear to Bradley through Countt@me of
indictment, in combination with his colloquy with Judge Campbell duringiByés plea hearing,
with whathewas beingcharged Although Bradleynow claimsthat he “was blindsided [sic] and
sandbagged by Count One’s failure to alert him to the government's accusations that he

‘knowingly’ conspired,” (Doc. No. 9 at PagelD# 2), during Bradley’'s plea hearing, Judge
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Campbell specifically advised Bradley that, in order for him to be convicted of Count One, the
government would need to prove that Bradley “knowingly and voluntarily joined the conspiracy.”
(Crim. Doc. No. 1027 at PagelD¥15-16).Bradley raised no questions about this element and
confirmed that he “underst[ood] the nature, the meaning, and the cause of the charge against
[him].” (1d. at PagelD# 4018)This is not a case¢hen,where Bradleyentered a pleaithout fair
notice of the charges against him

Since Count One of thadictmentcharges a conspiracy to violate § 841(a), and because it
charges thaBradleyunlawfully, knowingly,andintentionallyconspired tgossess with intent to
distribute and tddistribute controlled substances, the conspiracy count properly set forth the
essential elemesitof the offense chargedA reasonable person reading Count One of the
indictment would readily comprehend and understarfgieie United States v. Greeh®os.4:05-
cr-15, 4:10cv-15, 2013 WL 5488653, at *20 (E.D. Tenn. Sept. 30, 2013) (findimgrét was no
violation of [Greene’s]right to a fair trial because prior to trial it was made abundantly clear to
Greene through Counts One and Two of the second suprysedictment, in combination with
the hearing on the motion to suppress the rifle as evidence and tha pogtiérences, that he was
being charged with and prosecuted for aiming and brandishing a firearm at the policedrahicopt
flight” and that “J]t is disingenuous for Greene to now claim that he lacked fair notice of the nature
of the criminal charges and he was deprived of a fairjriathus, Mr. Macklemwas not deficient
for failing to file a frivolous motion See Curtis v. United Statedos. 1:06cv-140, 1:03cr-73,
2009 WL 124162, at *8 (E.D. Tenn. Jan. 14, 2009) (observing that, “contrary to Curtis’
contention, the plain language of 21 U.S.C. § 846 imposesems reaequirement” and finding
that an indictment identical in all relevant parts to Bradley’'s indictment properiprse the
essential elements of the offense charged and that counsel was not defidahhdpto raise a

“frivolous objection”).
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Furthemore as the respondent notes, in the event a motion to dismiss might have
succeeded on the meriBradleynevertheless would not have been absolved of responsibility for
his drug trafficking. Instead, any dismissal would have been without prejudice and would have
resulted in a superseding indictment that included the charging language thay Bessdéaded.
Thus, even in the beshse scenario for Bradley, tlikely result wouldhave beera slightly
reworded superseding indictment, not a different outcome on the chBegesise Bradley has
not demonstrated that Mr. Mackler's performance was deficient or that, even Natkler
performed deficiently, Bradley was prejudicéiis claim will be dismissed.

2. Failure to preserve an objectionto the adequag of the court’s explanation

In Ground Two,Bradley contends that Mr. Mackler performancewvas constitutionally
ineffective for failing to object to the adequacy of the explanation provided ptinewhen it
found that the quantity of drugs yielded a base offense level of 36. (Doc. NeadedD#4) (“At
sentencing hearing when Cowartked the Bostic questiomy counsel was ineffective for not
objecting to the inadequacy of the Court[’]s expl[a]nation for finding drug am¢unt.”

As noted above, theurt heard extensive evidence and argumeth®proper calculation
of drug quantity before ultimately adopting the calculations set out iiP8f. Because Mr.
Mackler did notobject to the adequacy of theurt’'s explanationthe Sixth Circuit reviewed this
claim ondirectappeal for plain erroiSee Bradley897 F.3d at 7885; see also United States v.
Bostic 371 F.3d 865, 872-73 (6th Cir. 2004).

Mr. Mackler did not perform deficiently by failing to raise abjection to thecourt’s
explanation.In sentencing an individual, a district court must properly calculate the advisory
guideline range, consider the 8 3553(a) factors, rely on facts thabeckearly erroneous, and
explain the selected sentenGall v. United State$52 U.S. 38, 5{2007). In the context of drug
guantity determinations, the court must rule on disputed calculafiethsiR. Crim. P32(i)(3)(B),

and explain its factudbundation for doing sdJnited States v. Poulsgf55 F.3d 492, 5123
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(6th Cir. 2011).When drug quantity is disputed, a court should make a conservative estiheate
total amount by determining the duration of the conspiracy, the frequency of distritourom
the conspiracy, and the typical quantities and types of drugs involved in each distriSaton.
e.g., United States v. Woodsiéd2 Fed. App’x 490, 495-97 (6th Cir. 2016).

The courtfollowed this precederwhen it adopted as its findings of fact the calculations
set out in the PSRNotably, the PSRcalculated a total marijuana equivalency of 33,738.82
kilograms by finding that Bradleglistributed 300 pills a day for 621 dagssuminghat nearly
all of those pillsvere 30 milligram Oxycodone pills. (Oct. 16, 2016 PSR, §1@4There was no
need for thecourt to repeat those same calculations aloud to explain how it calculated the
applicable drug quantity.

Mr. Mackler may have had lid tacticalreasons fonot objectingto theadequacy of the
court’s explanationA base offense level of 36 was a conservative estimate that gave Bradley the
benefit of several assumptions. Forample, it assumed that the conspiracy lasted for only 621
days whenin fact, the conspiracy lastedearly four times as long. (Feb. 2, 2017 PSR 11 10, 14
(noting that the conspiracy began in 20090)e PSR also assumed that nearly all of the pills
Bradley distributed had been 30 milligradxycodone pills whenin fact, he distributed large
numbers of Oxymorphone pills, which convatta higher ratio.Therefore, ifMr. Mackler had
insistedthat thecourtexplainits findings on duratiorguantity, and drug typi@ greater detajithe
court might haveletermined that Bradley hachigherbase offense level of 38Choosing not to
raise an objection undéresecircumstancesvould have been a reasonakleategic choice

Even if Bradley could show that Mr. Macklefailure to object tahe court’s explanation

was deficient performangcBradleycannot show prejudice. Had Mr. Mackler raised an objection,

4 The PSRassumedhat virtually all of the pills Bradley distributed were Oxycodone (which converedbas the
weight of the actual controlled substance) rather than Oxymorphone (which convedtsidse weight of the full
pill). As the government noted in isgntencing memorandum, if the PSR had used the same quantity but applied a
more realistic mix of Oxycodone and Oxymorphone pills, the marijuana equivalency weeldahaxceeded the
guantity triggering a base offense level of 38. (Crim. Doc. No.a8B2agelD# 27001.2).
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it is likely that thecourt would haveprovided a more detailed analydisereby obviating the issue
for purposes of appedbee United States v. Simmo&87 F.3d 348357 (6th Cir. 2009)And,
even if thecourt had responded to an objection by stating that it “had alraddsessed the
argument in a satisfactory manneid’, there is no reasonable probability thatwvduld have
resulted in a remand after appegilen thatthe Sixth Circuitfound thatthe record in this case
“amply supports [theaurt’s] conservative estimateBradley, 897 F.3d at 785.

According to Bradley, if counsel had objected, “the Court would have been required to
make its own findings” and there is a “reasonable probability” that the court would hemerded
the probation officers’ drug calculations and arrived at more favorable calcultdi@radley.
(Doc. No. 9 atPagelD# 8485). However,there isno reasonable probaityl that an objection
would have resulted ia lower overall sentenc€&or one thing, aeduction of the base offense
level from 36to 34would not have changed the actual sentence impmselise it would not have
changed the total offense leyielwould haveonly reduced theffense level from 45 to 43, which
would still produce a guideline range of life imprisonmeefore factoring in the statutory
maximums.Indeed asthe courtpreviously expressetia few points one way or another on these
various enhancements would not make any difference isantence.” (Crim. Bc. No. 919 at
PagelD# 343@7). In sum, there is no reasonalpi®bability that, but for Mr. Mackler’s failure
to object to the adequacy of tlweurt's explanationBradley would haveeceived a shorter
sentence Bradley cannot prevail on this ineffective assistance claim.

3. Failure to introduce evidence to dispute the application of the firearm
enhancement

In Ground ThreeBradley allegeghat Mr. Mackler providedneffective assignce of
counselvhen he failedo introduce evidence to dispiaaenhancemerfor firearms at sentencing
(Doc. No. 1 at PagelD4).

Section 2D1.1 of théJSSG provides for a twdevel sentencing enhancement “[i]f a

dangerous weapon (including a firearm) was possessed” in connection with a drug offigese. U
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States Sentencing Comm'n, Guidelines Manual § 2D1.1(b)(1). The comment to the guidetine not
that “[tihe enhancement for weapon possession in subseb)idn feflects the increased danger
of violence when drug traffickers possess weapoi®.”8 2D1.1 cmt. 11A (2014). “The
enhancement should be applied if the weapon was present, unless it is clearly ireghaiabe
weapon was connected with the offerisd.

The application of this enhancement “involves a-paottest.”United States v. PrypB42
F.3d 441, 452 (6th Cir. 2016). For the enhancement to be appliedvisr@ignent must establish
“by a preponderance of the evidence that (1) the defendant actually or constructigelyspds
the weapon, and (2) such possession was during the commission of the otieiteel States v.
Climer, 591 Fed. App'x403, 41213 (6th Cir.2014) (quotingJnited States v. Green679 F.3d
510, 514 (6th Cir2012)). The first step can be satisfied through proof thateawspiratoactually
or constructively possessed the weapon during the commission of the offense, s@ithrey €k)
the defendant “aided, abetted, counseled, commanded, induced, procured or wéifséyg” the
co-conspirator’s actions, or (2) the-conspirator’s actions were within the scopetd jointly
undertaken criminal activity, were in furtherance of the criminal actieity] werereasonably
foreseeableSee id U.S.S.G. § 1B1.3 (defining relevant conduthpited States v. Howayd70
Fed.App'x 478, 481 (6th Cir014) @lefendant has constructive possession of a firearm when he
has “owneship, or dominion or control over the item itself, or dominion over the premises where
the item is located)’ If the government satisfies its burden, the defendant must then demonstrate
that it was clearly improbable that the weapon was “connected to the off€fisget, 591 Fed
App'x at 413.

During sentencing, Mr. Mackler argued thia¢ tweclevel firearm enhancememtas not
warranted because there was no evidence that Bradley “did anything inside of the house” and

“[tlhere’s no proof of actual or constructive possessio@rim. Doc. No. 919 at PagelD# 3402).

s Bradley makes these same arguments now. (Doc. No. 9 at PaggID# 87
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The government argued that, because the interceptions revealed that Bradley wadstbri
drugs and money at his parents’ residence, there was proof that Bradley actoaistructively
possessed a dangerous weapon during the commission of the offense, whadrrghifurden
back to Bradley to establistnat it was clearly improbable that the dangerous weapon was
connected to the offensd@he court took this matter under adviseméaht &t PagelD# 3404) and
issued a ruling lateQrim. Doc. No. 1007-1 at PagelD# 39186) (Sealed).

In ruling, thecourt aplied the twelevel enhancement based, in part, on the unrebutted
testimony of Officer DeRiggi that Bradley’s fathiead told agents thaverygun found in the
house belonged to Bradleyith the exception of the rusty, old shotgdmecourt found that the
defendant had failed to prove that it was clearly improbable that these weagensot connected
to the drug conspiracyC¢im. Doc. No. 1007-1 at PagelD# at 3916) (Sealed).

Bradley nowallegesthat Mr. Mackler should have calldds father,David Bradley, to
testify at sentencing and that, if he had done so, his father woulddsivied that(1) he never
told agents that the guns belonged to his and (2) “[o]Jur house was openfteends, family, and
our neighbors for bloclparties and social events.” 0. No. 1 at PagelD# 15)Bradley has
submitted his father’s sworn affidavit in which he stdted he never told Officer DeRiggi that
the guns belonged to his son. (Doc. No. 1, Exh.Bxadley also alleges that, during Bentencing
hearing,Mr. Mackler had a copy of David Bradleyafidavit and even discussed the affidavit
with David Bradley. (Doc. No. 1 at PagelD# 9). Bradley alleges that he instructed Mr. Mackler t
call his father to testify buhatMr. Mackler“told Bradley that he could not call his father because
he had not prepared him to testify and that presenting questions to a witness who had not been
prepared to testify would just make matter[s] worse and it could cause maageddman good.”
(Doc. No. 9 atPagelD# 8687). Bradley believes that his father’'s testimony, coupled with the
government’s lack of evidence that the guns belonged to the defendant (Doc. No. 9 at#agelD

87) would have led the court not to apply the firearm enhancement.
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The decision of “whether to call a withess” and “how to conduct a witness'sdegtare
classic questions of trial strategyrayborn v. United Stated489 Fed App'x 871, 878 (6th Ci
2012); see also Strickland466 U.S. at 6723, 698 (holding decision not to call character
witnesses at sentencing was a reasonable strategic dec¥ark)y. Mitchel| 425 F.3d 270, 286
n.6 (6th Cir.2005) (holding decision not to call witnesses to testify at sentencing to pregsnat cr
examination was strategidj.is the responsibility of counsel to make strategic decisions at trial
and sentencingSee Strickland466 U.S. at 67273. When a movant challenges counsel’s
performance, thenovant's burden is to show that “counsel made errors so serious that [he] was
not functioning as the ‘counsel’ guaranteed the defendant by the Sixth AmendRremdyv.

Moore 562 U.S. 115, 120 (201{guotingStrickland 466 U.S. at 687)Strategic decisions made
after a thorough investigation of the relevant law and facts arévirtually unchallengeable.”
Rayborn 489 Fed App'x at 878 (quotintrickland 466 U.S. at 690).

David Bradley was present at the sentencing heaagspoke directlyo thecourt from
the gallery at the conclusion of the hearing. (Crim. Doc. N®. at PagelD# 3368, 3438Mr.
Mackler consulted extensively with Bradley throughth& hearing, including during the cress
examination of Officer DeRiggild. at PagelD# 3311)At no point did Bradley inform the court
that he disagreed with Mr. Mackler’s decision not to call his father to testify.

Like the decision not to dispute the adequacy of the explanation provided by the court when
it found that the quantity of drugs yieldadase offense level of 3Be decision not to call David
Bradley wasan informed strategic choibg Mr. Mackler According tdDavid Bradley’s affidavit,
he would have denied having told the agents that the guns belonged to his son and would have
suggsted that the guns could have been placed in his house by friends or neighbors when they
came over for parties. Such testimony would have been unlikely to changeuttis factual
finding becausehe suggestion that a neighbor came to the Bradley home for a party and hid

multiple, loadedfirearms throughout the house is implausible on its f&teen the evidence
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showing Bradley’s connection to his parents’ home, and his use of thattbastoe pills and
money,it was plausible for the court t@ecludethat the firearms belonged Bradley Bradley
has neverarguedand does not argue nothat it was clearly improbaélthat the guns were
connected to the offense.

In addition, Bradley’s father’s testimony could have revealeadvantages thatrBdley
had throughout his life (thus reiterating that his crimo@iduct was motivated by greed rather
than necessitypand the damage caused to Bradley's famalgd community by his criminal
conduct. C@ossexamination could have exposed Bradlefdther to uncomfortable questions
about what he knew of his son’s conduct. After weighing these pros and cons, ihaoellbeen
entirely reasonablior Mr. Macklerto choose not toall David Bradley as a witness.

Even if Mr. Mackler had performed dekntly by failing to call David Bradley aa
witness,Bradley cannot show prejudideecausehe elimination ofthe two-level enhancement
would nothave changehbistotal offense level And, even if the total offense level had been lower,
the courtwould have imposed the same sentence regardless, as it noted on the record at the time.
In sentencing the defendant, the court called this “a very serious crime” and ndteédetha
defendant had “a very serious role.” (Crim. Doc. No. 919 at PagelD# 3918). Even so, the court
varied from the guideline sentence because the court found that the guideline seatenot
supported by empirical knowledge or research and could not be justifiedt PagelD#921).

In doing so, the court stated:
... I've granted a very, very significant variance, and a few points one way

or another on these various enhancements would not make any difference in my

sentence.

I've been very generous and this is a very generous variance and probably
would make absolutely no défence in my sentence.
(Id. at PagelD# 3927).

An attorney's “failure to call favorable withesses can amount to ineffectiistaase

where it results in prejudice to the defengtllette v. Berghuis408 Fed App'x 873, 884 (6th Cir.
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2010). But fa] defense counsel has no obligation to call or even interview a witness whose
testimony would not have exculpated the defendaitiender v. Adams376 F.3d 520, 527 (6th
Cir. 2004) (quotation marks and citation omitted).

Bradley argues that he is prejudiced by the enhancement because it affeatstisation
and custody level as well as his ability to participate in the Residential Drug Tnéd&rmgam,
the successful completion of which would reduce his sentence by on@@arNo. 9 at PagelD#
7). However, the court lacks any jurisdiction to require the Bureau of P(BQ#®)to permit the
movant to participate in any particular BOP program and has no authority to remove the firea
enhancement for that purpoSee United States v. Calléd6 Fed. App’x 299, 301 {8Cir. 2004);
Bryant v. United StateNo. 2:06CV-210, 2007 WL 4376099, at *8 (E.D. Tenn. Dec. 13, 2007)
(wherepetitionersoughtremoval offirearm enhancement because it affther classification
within the BOP and her eligibility for certain ®P programs finding the ourt lacks any
jurisdiction to require the BPto permit the petitioner to participate in any particular BOP program
and has no authority to remove the gun enhancement for that putptise BOP determines that
Bradley has a treatable substaabeise condition, he likely will be provided treatment regardless
of the firearm enhancemerithe relief sought by Bradleyg., that he attend the Residential Drug
TreatmentProgram, is available to him regardless of the court's application of thanfire
enhancement. The firearm enhancement affects his ability to qualify for theivecehta
reduction of his period of custody for successfully completing the program, not his ability t
receive treatmentSee Brooks v. United Statééos 2:08CR-102(32) 2:11-CV-252, 2011 WL
6002932, at *1 n.1 (E.D. Tenn. Nov. 30, 2011) (noting that, “[i]n reality, it may be the sentence
reduction for successfully completing the program which Brooks actually seeks.”).

Thecourt therefore concludes thatadleyis not entitled to relief based on his claim that
defense counsel provided ineffective assistance at trial as a result ofunestiaitall his father as

a witnesgo dispute the application of the firearm enhancement. Even assuming that Mr.rMackle
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was ineffective in failing to call David BradleBradleyhas not shown that the testimonyhig
father would have resulted in a reasonable probability that, had cocaBetl the witness,
Bradley’s sentencing/ould have turned out differentlyl’his claim will be dismissed.

B. Guilty Plea

Bradley next alleges that counsel did not adequately inform Bradley of the charges against
him; therefore, Bradley’s plea was not knowing and voluntary and he should be allowed to
withdraw his guilty plea. (Doc. No. 9 at PagelD# HRpecifically, heclaims, as he did in Ground
Ong that he did not realize that he was being charged kmtwingly conspiring with others.
(Doc. No. 1 at PagelD%).6

Strickland'stwo-part test applies to a claim that counsel was ineffective at the plea stage
of the criminal proceedingRodriguezPenton v. United Statg805 F.3d 481, 486 (6th Cir. 2018).
“Where ... a defendant is represented by counsel during the plea process and enters his plea upon
the advice of counsel, the voluntariness of the plea depends on whether counsel's advice ‘was
within the range of competence demanded of attorneys in criminal cdsidlsv”’ Lockhart 474
U.S. 52, 56 (1985) (quotinjlcMann v. Richardsgn397 U.S. 759, 771 (1970)). A petitioner
demonstrates prejudice in the plea context by establishing “a reasonable probahiliyttFat

counsel's errors, he would not have pleaded guilty and would have insisted on going id.trial,”

® To the extent that Bradley raises a freestanding claim that his plea waswimi and
involuntary, such claim is not properly before the court. Bradley did net tfais claim on direct appeal.
Claims that could have been raised on direct appeal, but were not, are prycddéaalted and will not
be entertained by motion under § 2255 unless the movant shows cause and actual prejalise tose
failure to raig the claims previously or that he is actually innocent of the crife® Bousley v. United
States 523 U.S. 614, 6222 (1998) (“[E]ven the voluntariness and intelligence of a guilty plea can be
attacked on collateral review only if first challenged oeat review.”);Swain v. United State455 Fed.
App’x 827, 830 (6th Cir. 2005). Bradley must therefore “show cause andijmej or actual innocence”
to excuse the defaulbeeSwain 155 Fed App’x at 830 (citingBousley 523 U.S. at 6223).

Bradley cannot show cause prejudice. Andgiven the overwhelming evidence of Bradley’'s
participation in, and leadership of, the drug conspiracy, he cannot shaaV imnocence. Therefore, any
freestanding claim that his plea was unknowing or involyniali be dismissed.
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at 59, or that, had he been properly advised by counsel during the plea negotiations, he “would
have bargained for a more favorable pléytriguez-Pentqro05 F.3d at 488.

The record in thanovant’s criminal case undermines his allegatithrat he did not
understand the essential elements of the chaggaast himAfter thecourt explained the charges
to Bradley he confirmed, under oath, that he “underst[ood] the nature, the meaning, and the cause
of the charge against [him],” and that Mr. Mackler had discussed with him both “what the
governmentvould have to prove for [him] to be found guilty of Count One and Two,” and “any
possibledefenses that [he] might have.” (Crimo® No.1027at PagelD# 408). Bradleystated
that he had told Mr. Mackler everything keewabout the facts on which the charges were based
(Id. at4018).Bradleyconfirmed that his mind was clear, he knew what he was doing, he was not
having any trouble understanding the court, and tisgtiéa of guilty was voluntaryld. at4022).

The courtadvised him of the criminal trial rights he was giving up and thenfiateoenalties for

the crime to which he was pleading guilty, and he stated that he undergtdodt 402022).
Bradley told the court that he was satisfied with Mr. Mackligtr. &t 4018). Bradley’'sworn
testimony is a “formidable barrier” to § 225&lief, which he has not overconitglackledge v.
Allison, 431 U.S. 63, 74 (1977%ge also Craig v. United Stajddos. 2:08CV-56, 2:04CR-78,

2011 WL 864359, at *6 (E.D. Tenn. Mar. 10, 2011) (holding that “the transcript of the change of
plea hearing aafirm[ed] the knowing and voluntary nature of the waiveafjd, 513 FedApp’'x

487 (6th Cir. 2013).

Bradley attempts to address his prior sworn testimony by arguing that he pleaded guilty
only because he thought was being accusaghkhowinglyconspiring to knowingly distribute
drugs. (Doc. No. 9 at PagelD# 91). According to Bradley, had he knowrethatdbeing accused
of knowingly conspiring to knowingly distribute drugs, he would have opted for a tdglA&
the court explained above, the conspiracy count properly set forth the essential etértient

offense chargedndcounsel was not defient for failing tochallenge the indictment. Moreoyer
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Bradleyhas not shown that his attorney’s advice was outside the range of competence demanded
of attorneys in criminal cases. There was overwhelming evidence in this case shatiBradley

was reglarly directing ceconspirators’ actionsf collecting pills, storing pills, packaging pills,
driving pills to other states for distribution, and collecting money in sales. Had Beddtded to
proceed to trial with the defense that he dat knowingly conspire with others, there is no
reasonable probability that he would have been acquitted.

Furthermore, itsmacks of incredulity for Bradley to now suggest that he wbalkk
insistedon going to trial when he has repeatedly insisted that his acceptance of resporssibilit
full, sincere, and consistently maintained since the day of his arreseh Bfadley allocuted at the
sentencing hearing, he told thauct that he accepted fullgponsibility for his actions arstated
“I want my family, thecommunity and the Court to see the sincerity in my apology by the way |
am taking fullresponsibility for the bad choices | made.” (Cribmc. No.919at PagelD# 3362
68). He acknowledged thdie “was already blessed to have a career as a licensed CAT scan
technicianat Detroit’s premier trauma center,” where he “made enough money to providg fo
family.” (Id. at PagelD# 3363He admitted, however, that “[iJt was nothing but pure stupidity
and greedhat caused me to make that uneducated choice to start buying and resellimgtiorescr
pills whenthe proposition was presented to me. My only goal was to make some quick and easy
money tobuy things that | now realize | really didn’t need. | am ashamed and embarrassed but
alsoconvicted within my own heart because | was selfish and ungratdtuldt(PagelD# 3363
64). He even asked Judge Campbell why the proceedings were “taking so long since | admitted
my guilt the day | was picked up.” (Crim. Doc. No. 397 at Page ID# 1194-95).

Finally, thesentenc@®radleyreceived cuts against his bald assertion that, but for counsel's
alleged deficient performance, he would have insisted on going t&&@Moore v. United States

676 Fed.App'’x 383, 386 (6th Cir. 2017) (holding that, in determining whether a “rational”
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criminal defendant would have insisted on going to trial, a court must consider the &ditsaphs”
he would have faced had het entered a plea of guijty

On this record, Petitioner's claim that his plea was involuntary and unknowing due to
attorney ineffectiveness is without mefihe claim therefore will be denied.

C. Holguin-Hernandez claim

In his fifth and final claimBradleyallegesthat he maye entitled to reliebn the basis of
the Supreme Coutt decision inHolguin-Hernandez v. United Stajé¢o. 18-7739, 589 U.S.
(2020). Poc. No. lat PagelD# 13-14).Holguin-Hernandezwhich had not yet been decided at
the time Bradleyifed his § 2255 motiompresentedhe question oivhether a criminal defendant
who argues in the district court for a lower sentence must formally objecpedtesuncement of
his sentence to preserve a claim for appeal that his sentence is substamteadpnable. Bradley
argues thatMr. Macklers failure to raise a formal objection to the method the court used to
determine Bradley’s sentence afailure to object to the sentence imposesuld be deemed
ineffective, depending on the Court’s decisiofdimiguin-Hernandez

On direct appeal, Bradley claimed tHas seventeegyear sentence was too long and
therefore substantively unreasonablénited States v. BradleWo. 175725, 897 F.3d 779,86
(6" Cir. 2018) Bradley pointed to the twelwgear sentence of edefendant Buchanan to support
his clam, arguing that the fivgear difference between his sentence and Buchanan’s sentence was
the result of the trial court’s “differential (and unfair) weighing of the sam&etionary facter
the purportedunfairness of the intrdistrict sentence disparities wrought by the government’s
course correction on drug-weight calculatidnid. In reviewing this claim,he Sixth Circuiffirst
noted thatBradley’s challenge represented an extremelyaia@er, given that his sentence was

“less than halbf the recommended rangad. The Court then considered the rBlechanan and

’The drug quantity differential was only part of the sentencing equation for Bathide had pled guilty
under a plea agreement and had cooperated early and for some two years.tHavedum credit for that
cooperation, even tlugh it did not net him a § 5K motion from the government.
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Bradley each played in the conspiraamyd concludedhat “[tlhe fiveyear difference in their
sentences turns on differengegheir conduct.ld.

In its analysis, the Sixth Circuit did not expressly state the standard of reviBvatbey’s
substantivereasonableness challenge. However, the Sixth Cinaviews the substantive
reasonableness of aéntencesinder anabuse-ofdiscretion standartlUnited States v. Libbey
Tipton, 983 F.3d 694, 705 {6Cir. 2020) (citingGall v. United State$52 U.S. 38, 41 (200)) A
review of the Sixth Circuit's analysis reveals that the Court reviewed thetastis
reasonableness of Bradley’s sentence under the-alascretion standard, rather than the plain
error standard.

On February 26, 2020, the United States Supi@met rendered its decision kolguin-
Hernandez The Court held that the defendant’s distdourt argument for a specific sentence
(namely, nothing or less than twelve months) preserved his claim on appeal that thertarive
sentence was unreasonably lofighe decision, then, affords Bradley no relief as there is nothing
else that Mr. Mackleshould have done to preserve Bradlegihstantivereasonableness claim
on appeal. And the Sixth Circuit already has reviewed Bradley’s substagdisenableness claim
under theabuse-ofdiscretion standard, rather than the plairor standardThis clam therefore

will be dismissed.

&It is worth noting that, when Bradley’s case was before the Sixth Cineulirect appeal, the government
expressly stated that his substantigasonableness challenge should be reviewed fmeadi discretion,
not plain error.United States v. Bradlefase. Doc. No. 17-572B¢c. No. 33 at 43).
° Bradley insists that the Sixth Circuit reviewed his substam@@sonableness claim for plain error. (Doc.
No. 1 at PagelD #14, Doc. No. 9 at PagelD#82 However, the language of the Court’s opinion cited
by Bradley comes from the Court’s analysis of his procedesdonableness clairnot his substantive
reasonableness claim. The Sixth Circuit revievBradley’s proceduraieasonableness claim for plain
error.Bradley, 897 F.3d 779, 784-85.
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V. Conclusion

For these reasons, the movant is not entitled to an evidentiary hearing, and hisailaims f
Accordingly, the movant’s motion under 28 U.S.C. § 2255 (Doc. No. 1) will be deamiddhis
action will be dismssed.
V. Certificate of Appealability

Rule 11(a) of the Rules Governing Section 2255 Cases requires that a district coert “iss
or deny a certificate of appealability when it enters a final order adverbe tpplicant.” A
certificate of appealability ay issue only if the “applicant has made a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). “A petitioner satisfies tuislard by
demonstrating that jurists of reason could disagree with the district countlsitias of his
constitutional claims or that jurists could conclude the issues presented arcadegleserve
encouragement to proceed furthévliller-El v. Cockrel] 537 U.S. 322, 327 (2003) (citirgjack
v. McDanie] 529 U.S. 473, 484 (2000)). The court finds that the movant has not satisfied this
standard and will therefore deny a certificate of appealab#ityp each claim raised in Bradley’s
§ 2255 motion.

An appropriate order will enter.

faii/

Aleta A. Trauger
United States District Judge
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