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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
PEGGY D. MATHES, Administrator,

Plaintiff,

Case No. 3:19-cv-00751
JudgeAleta A. Trauger

V.

ANNIE WALLER BURNS,
REVERSE MORTGAGE FUNDING,
LLC, and JOHN BUCKY PHILIP,
Trustee,

Defendants.
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MEMORANDUM

Defendant Reverse Mortgage Funding, LLC (“RMF”) filed a Notice of Rem(ivat.
No. 1), removing this action from the Seventh Circuit Court for Davidson County, Tennessee
Probate Division, to this court, on August 26, 2019. Na@fote the couris plaintiff Peggy
Mathes’Motion to Dismiss Transfer to Federal Court and Remand (“remand motion”) (Doc. No.
6), to whichRMF has filed a Response in opposition (Doc. No. 7). For the reasons set forth
herein the court will grant the motion and remand this matter to the state court from which it
was transferred

l. MATERIAL FACTS! and PROCEDURAL BACKGROUND

Annie Burns filed aPetition to Admit Will to Probate in the Seventh Circuit Court for
Davidson County, Tennessee on October 6, 2016, Case No. 16P1690 (“Probate Action”),

seeking to be appointed as the executor of the EStastate”) of John Jefferson Waller, Jr.

! The facts stated herein are drawn from RMF’s Notice of Removal and attachesl fil
from the state court docket. Unless otherwise indicated, the facts are undispyiecpbses of
the remand motion.
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(“Decedent”) (Doc. No. 1, at 1), and to probate a will that purported to name her as the
beneficiary? Peggy Mathesvas appointed administrator of tBecedent'sEstate on November

15, 2016. Id. at 2.) In that capacity, on January 27, 20Wathesfiled her Petitiom to Recoup
Assets of the Estate and Application for a Restraining Order (the “PetaiofRecoupment
Petition”), in the Probate Action, thus initiating the Recoupment Action that has now been
removed to this court. The respondents named in the Recoupmi#ion areBurns, RMF, and
John Bucky Philip, Trustee. (Doc. No. 1-2, at 12-38.)

At the time of his death, the Decedent’s assets included an account at Regions Bank and
real property located at 2421 Meharry Blvd., Nashville, Tennessee (“Propertg)P@tition
asserts that Burns, a Nashville resident, obtained a power of at{ti@4”) for the Decedent
in July 2016 and, using ¢hPOA, placed her name @ecedent'sRegions Bankaccountas
having signature rightsenabling her to make deposits and withdrawals on behalf of the
Decedent. (Petitioff 6.) Decedent at the time was 96 years old, blind, illiterate, incontinent, and
in extremely poor health. According tbe Petition the Decedent was not capable of making
informed, independent decisiondd( 1 8.) Around the same tim&urnscompleted an cfine
application with RMF to obtain a reverse mortgage on the Propletif. 7.)

Mathes alleges tha@urns and RMF “fraudulently and knowingly caused Decedent to

enter intoa reverse mortgage contract for the sole benefit of [RMC and Burns], with no benefit

2 Burns explained in her deposition that her father and the Decedent were firsscousi
(Doc. No. 12, at 534, 557.) Burns began overseeing the care of the Decedent sometime in the
summer of 2016.¢. at 537-38.)

3 RMF represents that a “true and correct copy of the Docket Sheet from the Probate
Action is attached . . . as Exhibit A” to the Notice of Removal. The Docket Shaeted to the
Notice of Removal, however, shows docket entries beginning with the 45th docket entry, on
January 11, 2017, through the 208th, on August 20, 2019. It is clear that, rather than a complete
docket of all entries in the Probate Action, RMF filed the docket dating from the déte of
administrator's Recoupment Petition.



to the Decedent. All contact with [RMF] was made with Annie Burns. Annie Burns an#&][RM
colluded to defraud the Decedent in encumbering the[P]roperty,” and RMF “engagathir

and deceptive actions” in connection with the transactioin.f( 9.) The Petition specifically
assertsthat RMF knew or should have known, by conducting any investigation, that the
Decedent lacked the capacity to enter into a contract or to complete the mampendent
HUD counseling. The Petition alleges that RMF violated Tenn. Code Ann. § 47-8aflBMF
“conspired with Annie Burns to commit conversion of funds” belonging to the Decéalent
Burns’ use and benefiand that RM “activelyarticipated in the perpetration of the wrongful act
and ratified the fraudulent misappropriation of funds belonging to” the Decedenio(Pgtl1.)

RMF wired funds in the amount of $48,501 to the Decedent’s bank account on September 12,
2016. (d. 7 13.)

Burns, using th€®OA, withdrew$700 from the Decedent’s Regions Bank account for her
own use prior to the wire transfeom RMF, made additional withdrawals in a sum of more than
$17,000 between September 12, 2016 and the Decedent’s death on September 24, 2016; and
withdrew an additional $2800 in the days after the Decedent’'s death, when her power of
attorney and signature withdrawal rights were no longer valid for any purphsg] 14-16.)

The Petition asserts that Burns intentionaltygl draudulently converted to her own use
funds belonging to Decedent, to the detriment of the EStht§ (9),and that Burns and RMF
exploited the Decedent, an elderly persmaysingthe conversion of funds belonging to him by
fraud and coercion, in violation of Tenn. Code Ann. § 71-6-i®(](20).

The Petition seeks relief in the form @) a Temporary Restraining Order prohibiting
RMF from foreclosing on the Property; (2) a judgment for damages agaims &uwil RMF for

all funds converted to theetriment of the Estatdefore and after the Decedent’s dedthan



amount not less than $48,501; (3) an injunction setting aside the reverse mddpageorder
requiring Burns to show cause why the $29,500 taken from the Decedent's Regidns Ba
accaunt after his death should not be immediately returned to the Estate; (5) eh @wa
attorney’s fees, costs, and punitive damages under Tenn. Cod& Aar6120; and (6) “such

other further and general relief’ to which the petitioner may be ent(fetition at 6-7, Doc.

No. 1-2, at 1#18.)Following the filing of the PetitionAdministratorMathespromptly obtained

a showcause order and then an Agred&ddgment against Annie Burns in the amount of
$29,854.19, reflecting the amount of money she had removed from the Decedent’s bank account
after his death, plusn additional $354.19 charged on his credit edter his death. (Doc. No.-1

2, at 32, 50-51.)

On June 14, 2019, Mathes, on behalf of the Estate, filed a Motion in the Probate Court
seeking approval of a settlement agreement with Annie Burns, indicating thatophesex
settlement “would allow the Administrator to set aside the remaining balance ofdiyaeht
against Annie Waller Burns in exchange for Ms. Burns’ dismissal of her petitiprobate the
Last Will and Testament of John Jefferson Waller dated August 23, 2016.” (Doc-at 1
167.) The Probate Court entered an Order Approving Settlement on July 12, 2@ Drder,
like the motion, indicates only that it approvededtlsment agreement that entailed the setting
aside of the remainder owed by Annie Burns on the Agreed Judgment entered onyF&hrua
2017 in exchange for Burns’ voluntary dismissal of her will contest.

RMF filed the Notice of Removal on August 26, 20l1&sseling that removalis
appropriate basedn diversity jurisdiction and that removalas timely because it was filed
within 30 days oRMF's receipt ofa document from which it first ascertained that the case was

removable. (Doc. No. ¥ 5.) Administraor Mathes, on behalf of the Estate, filed the remand



motion on September 4, 2019. (Doc. No.RMF filed a Response in opposition. (Doc. No. 7.)

. LEGAL STANDARD

Removal from state court to federal court is proper for “any civil adbmught in a
[s]tate court of which the district courts of the United States have original iptiosd’ 28
U.S.C. 8§ 1441(a). Federal district courts have original jurisdiction over “federalapiesiises
that is, cases that implicatpiestions “arising under the Constitution, laws, or treaties of the
United State$ 28 U.S.C. 8§ 1331land over “civil actions where the amount in controversy
exceeds the sum or value of $75,000, exclusive of interest and costs, and is betvegeens
of different states.” 28 U.S.C. § 1332(a).

A court considers whether federal jurisdiction existed at the time of rejrenwalthe
removing partybearsthe burden of establishing that the jurisdictional requirements have been
met. Smith v. Nationwide Prop. & Cas. Ins. C&05 F.3d 401, 404 (6th Cir. 2007) (citing
Lujan v. Defenders of Wildlif&s04 U.S. 555, 5611992). It is well settled in the Sixth Circuit
that, “because they implicate federalism concerns, removal statutes are to dwelynarr
construed.”Long v. Bando Mfg. of Am., In201 F.3d 754, 757 (6th Cir. 2000). Thus, when
there is uncertainty as to whether remand is appropfial, doubts as to the propriety of
removal are resolved in favor of reman8rhith 505 F.3cat405 (itations omittedl

Generally, a noticef removal must be filed “within 30 days after the receipt by the
defendant, through service or otherwise, of a copy of the initial plead2®yU.S.C. §
1446(b)(1). f an action is not removable on the basis of the initial pleading, “a notice ovaém
may be filed within 30 days after receipt by the defendanf a copy of an amended pleading,
motion, order or other paper from which it may be ascertained that the case is dneswhihas
become removable.” 28 U.S.C. § 1446(b)(Bjemovalunder 8§ 1446(b)(3p based on diversity

of citizenship,however,it is subject to aneyeartime limitation which may be extended only



upon a showing of bad faith on the part of the plaintiff:

A case may not be removed under subsection (b)(3) on the basis of jurisdiction

conferred by section 1332 more than 1 year after commencement of the action,

unless the district court finds that the plaintiff has acted in bad faith in arder t

prevent a defedant from removing the action.

28. U.S.C. § 1446(c)(1). Courts have recognized8Hat46(c)(1) essentially acts as a statute of
repose for cases where removal is sought on the basis of a court’s diversdiction by
absolutely barring removal aft one yeaf. Good Nutrition, LLC v. Kinsale Ins. GdNo. 1:17
CV 2160, 2018 WL 7858719, at *4 (N.D. Ohio Jan. 22, 2018) (ci@afer v. Horsehead
Research & Dev. Cp805 F. Supp. 541, 544 (E.D. Tenn. 1991)

The Sixth Circuit has not defined “bad fditfor purposes o§ 1446(c)(1)but “[flederal
courts that have examined the statutory languageagree that the issue is whether the plaintiff
engaged in intentional conduct to deny the defendant the chance to remove the casalto fede
court.” Dutchmaid Logistics, Inc. v. Navistar, IndCase No. 2:1:&V-857, 2017 WL 1324610,
at *2 (S.D. Ohio Apr. 11, 2017) (collecting casagport and recommendation adoptdado.

2:16-CV-857, 2017 WL 3085863 (S.D. Ohio July 18, 2017).

1. ANALYSIS

RMF’s Notice of Removal was filed almost two and dradf years after the filing of the
Recoupment Petition. RMF assdtiatremoval is appropriate based on diversity jurisdiction and
that removal was timely because it was filed within 30 days of RMF’s regkiptdocument
from which it first ascertained that the case was removable. (Doc. 6.) ISpecifically, RMF
represents that its attorney spoke to Burns and her former counsel on Augdétl9%nd
learned that the settlement between Burns and thetifflaras intended to include a dismissal of
all of the administrator’s claims against Burnkl.)(On the same day, Burns forwarded to

counsel for RMF a copy of a letter dated May 30, 2019 from the administrator to Burns,



indicating that she proposed atkament that would include a full dismissal of all claims in the
Petition against Burns. The Notice of Removal asserts that removal was biewalyse it was
effected within thirty days of RMF’s receipt of the May 30 letter and thatdhenastrator had
engaged in bad faith “related to the inclusion of Burns and Trustee as Defendants ito order
defeat diversity jurisdiction.” (Doc. No. 1 6.) RMF also asserts that the issues raised in the
Recoupment Petition do not invoke the probate exception to removal based on diversity. (Doc.
No. 19 26.)

In her remand motion, Mathes does not address the probate exceptmrest RMF's
claim that the Trustee is a nominal patpwever,she maintains that the amount in controversy
is not met and refutes RMF’sledations that she acted in bad faith in naming and maintaining
Burns as a party. Further, the administrator asserts that Burns semagspondent in the
underlying Recoupment Action and, therefore, that the parties are not compigteise, for
purpo®s of 28 U.S.C§ 1332. (Doc. No. 6.) In its response to the remand motion, RMF does not
actually refuteMathes’contention that Burns is still a party to the Recoupment Action. Instead,
it argues that Burns was fraudulently joined as a defendant arrdasitely, that Burns “should
have been dismissed from the Probate Action and the reason she has not been disthnisged is
[the administrator’s] bad faith.” (Doc. No. 7, at 2.)

As set forth below, the court finds that RMF has not established divefsitiizenship.
Consequently, the court finds that remdnd lack of subjecmatter jurisdictionis required,
without reachinghe questions of the amount in controvérey whether the probate exception

applies in this case.

4 It appearghat the amount in controversy would be met in this cHse.Administrator
purports to seek judgment in an amount “not less than $48,501,” plus attorney’s fees and
punitive damages, as permitted by Tenn. Code An71-6120(d). (Doc. No. 2, at 17.)



A. Fraudulent Joinder

Although adistrict court lacks subject matter jurisdiction in a diversity action where the
parties are not completely diverse, 28 U.SCL332, the“fraudulent joinder of nostiverse
defendants will not defeat removal on diversity groun@oyne v. Am. Tobacco Cd.83 F.3d
488, 493 (6th Cirl999) see also Roberts v. Mars Petcare US,,I84 F.3d 953, 958 (6th Cir.
2017).Fraudulent joinder arisésvhen the nosremoving party joins a party against whom there
is no colorable cause of actibrsaginaw Housing Comim v. Bannum576 F.3d 620, 624 (6th
Cir. 2009);Probus v. Charter Comrws, LLG 234 F. Appx 404, 406 (6th Cir. 2007) In order
to determine whether a naliverse defendant was fraudulently joined, we ask whether the
plaintiff had a colorabléasis for her claims against that defendantn determining whether a
colorable claim exists, theourt looks to state lawleromeDuncan, Inc. v. Aut@y-Tel, LLC
176 F.3d 904, 907 (6th Cir. 1999).

RMF argues that Burns was fraudulently joined in the Recoupment Petition in order to

Attorney’s fees and punitive damages should be taken into account in calculating the amount in
controversy “unless it is apparent to a legal certainty that such cannatdverezl.”Shupe v.
Asplundh Tree Expert Co566 F. Apfx 476, 479 (6th Cir. 2014(quoting Hayes v. Equitable
Energy Res. Cp266 F.3d 560, 572 (6th Ci2001)).If the plaintiff prevailedin this casgsuch
damages, together, would almost inevitably exceed $26,500, which, addled ghaintiff's
damages figure d$48,501 meets the rmount in controversySee Everett v. Verizon Wireless,
Inc., 460 F.3d 818, 822 (6th Cir. 2006) (holding thaleve a plaintiff does not assert an exact
amount of damages but, instead, seeks to recover “some unspecified amount that Ifs not se
evidently grater or less than the federal amoeumtontroversy requirement,” the defendant
satisfies its burden when it proves that the amount in controversy ‘more likalypdticexceeds
$75,000” (quotingGafford v. Gen. Elec. C0997 F.2d 150, 158 (6th Cir. 199B)In addition,
Mathes seeks an injunctiorsetting aside the reverse mortgage g@ndhibiting RMF from
foreclosing on the Property. RMF has submitted evidence showing both that the indesbtednes
the reverse mortgage exceeds $75,000 and that the vathe Bfroperty is well in excess of
$75,000:1 n actions seeking declaratory or injunctive relief, it is well established thatrtbent

in controversy is measured by the value of the object dftthation.” Cleveland Hous. Renewal
Project v. Deutsche Bank Trust C621 F.3d 554, 560 (6th Cir. 20)((quotingHunt v. Wash.
State Apple Adver. Comm’'d32 U.S. 333, 347 (1977))nsofar as either the Property or the
reverse mortgage is the object of the ligitation, the amount in controversy wahjdde met by

this method of calculation as well.



defeat diversity jurisdiction. That is, according to RMF, the RecoupmentoRetitn its face,

fails to state a colorable claim against Burns for fraud, exploitation, orcawgpiracy under
Tennessee law. (Doc. No. &, 3-6.) The problem with this argument is th&tkRMF is correct

that the Petition fails on its face to state a colorable claim under state law agansstttgan it
should have been apparent to RMponserviceof the Recoupment Petitiom early February
2017, that the petition failed to state a colorable claim and that the claims agairsw@uen
subject to dismissal. In other words, under RMF’s theory, RMF knew or should have known in
February2017 that Burns had been fraudulently joined drat thePetition was immediately
removable. It did not attempt removal within 30 days of being served with the Recoupment
Petition, however, and instead waited until August 2019 (and after its Motion for Summary
Judgment had been denied by the state coortemove the case on the basis of fraudulent
joinder. Under this theory, removal was too latkccord Good Nutrition, LLC 2018 WL
7858719, at *5 (“Moreover, even if, as Defendant suggests, the joinder of Brittogltzaliaas
fraudulent as pled. ., that fact would have been ascertainable to Defendant at the time of the
filing of Plaintiff's initial Complaint. Consequently, Defendant’s remowater § 1446(c)(1) on

that basis would now be extremely untimélgiting 28 U.S.C. § 1446(b)(3) &)(1))).

In short, under RMF's fraudulent joinder theory, the Recoupment Petition was
immediately removable. RMF, however, did not seek to remove within thigty dter its
receipt of a copy of the Petition, and removal was untimely under 28 83.¢46(b)(1).See
also id. 8 1446(b)(3)(providing for removal beyond the thirtay limitation only “if the case
stated by the initial pleading is not removable”

B. Removal Under 28 U.S.C. § 1446(b)(3) and (c)

RMF argues, in the alternative, that the case is removable because Mathes Basnsept
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in this action in bad faith, in order to defeat diversity jurisdiction. The court findsehmval
on this basis wagrematureat best

Section 1446(b)(3) requires that, “if the case stated by the initial pleadimgtis
removable, a notice of removal may be filed within 30 days after receipt loeteedant . . . of
a copy of an amended pleading, motion, order or other paper from whiohyi first be
ascertained that the case is one which . . . has become removaklstatute makes it clear that
removal must be based on the receimarhe documershowing that removal is appropriate.

“The definition of ‘other paper’ is broad and may include any formal or informal
communication received by a defendamiiser v. SeayNo. 5:14CV-170, 2014 WL 6885433,
at *2 (W.D. Ky. Dec. 5, 2014)seelLowery v. AlaPower Co, 483 F.3d 1184, 1212 n.621¢h
Cir. 2007) (discussing the judicial development of “other pap&d; Charles Alan Wright, et
al., Federal Practice & Procedure § 3731 (4th ed.) (“[A]fter an unremovable actidreéras
commenced in state court and the defendant has been served . . . , various discovery documents
such as deposition transcripts, answers to interrogatories and requedtsigsians, as well as
amendments to ad damnum clauses of complaints, and correspondence betweereshangarti
their attorneys or between the atieys usually are accepted ‘asher papers,receipt of which
can initiate a 3@lay period of removability.(collecting cases))Virtually everycourt that has
considered the issue has héldt settlement demand letters and other correspondeteeen
paties may constitute “other paper3ee, e.g.Nagarajan v. OstruskzaNo. 5:12CV-00091-
TBR, 2012 WL 5077691, at *2 (W.DKy. Oct. 18 2012) (holding that a postomplaint
settlement demand from the plaintiff, valuing his case at more than $300,00Qubethstther
paper” that ascertained removabilitdddo v. Globe Life & Accident Ins. C&30 F.3d 759,

761-62 (5th Cir.2000) (holding tht apostcomplaintdemandetter constituted an “other paper”
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under 8§ 1446)Wilson v. Target Corp.2010 WL 3632794, at *2 (S.[Fla. Sept. 14, 2010)
(construing the plaintiff’'s response to a request for an admission that heyefawauld exceed
$75,000 in which the plaintiff stated only that she was unable to admit or deny that her damages
would exceed that amount, as an “other paper” establishing removabilitghtrofi a presuit
demand letter detailing medical bills and demanding $1.5 millioalief.

Courts have also held that, in the case of a settlement agreenaatdgfehdant has come
into possession of a settlement agreement showing that all claims against {tieensm
defendant have been settled and that the claims will be dismisse@maining defendant does
not need to wait until the state court actually dismisses all claims against thiverse
defendant in order to remavBee, e.g.Hiser, 2014 WL 6885433, at *2 (“While there is little
Sixth Circuit case law on this issufederal courts have held that formal dismissal of the parties
required to create diversity jurisdiction is not required as long as the gaatiesotice that the
case will become removable.” (citiBumgardner v. Combustion Emg Inc.432 F. Supp. 1289,
1291 (D.S.C. 1977) (“Therefore, the defendants other than [thalimerse defendant], upon
learning of the settlement agreement, had a right to remove because tti# Ipdalreffectively
discontinued its action against [the non-diverse defendaint].”))

Thus, it is clear that a letter from coungebposingsettlementmay constitute “other
paper” undeg 1446. The question in this case is whether the May 2019 fedtarcounsel to
Burns offering a potential settlememonstituted a document from which it could be
“ascertained” that the case had become removable. “Ascertain’ means ‘to make certajn, exact
or precise’ or ‘to find out or learn with certaintyBosky v. Kroger TexLP, 288 F.3d 208, 211
(5th Cir. 2002) (quotingWebsters Ninth New Collegiate Dictionary 107 (1990 see ato

DeBry v. Transam. Corp601 F.2d 480, 489 (10th Cir. 1979) (“Section 1446(b) uses the word
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‘ascertainedin connection with the giving of notice. WebstemNew Collegiate Dictionary
(1975), defines the ternascertaihas‘to find out or learn with certainty.)!

The Sixth Circuit has held, in the context of determining whethdass@ction Fairness
Act (“CAFA") case is removab]¢hat “the thirtyday clocks of § 1446(b) begin to run only when
the defendant eceives a documenfrom the plaintiff from which the defendant can
unambiguously ascertal@AFA jurisdiction.” Graiser v. Visionworks of Am., In@19 F.3d 277,
285 (6th Cir. 2016)second emphasis added). The court noted that this “Bimghtest” is
consistent with that applied by other circuild. (collecting cases)see, e.g.Romulus v. CVS
Pharmacy, Inc.770 F.3d 67, 75 (1st Cir. 2014) (holding, in the context of ascertaining whether
the amount in controversy is met, that the “otpa@pet mustinclude ‘a clear statement of the
damages sought or . . . sufficient facts from which the amount in controversy can easily be
ascertained by the defendant by simple calculatimt that the defendant has no duty to
investigate);Gibson v. Clean Harbors Envil. Servs., In840 F.3d 515, 519 (8th Cir. 2016)
(holding,in the CAFA context, tht the ‘thirty-day removal period set forth in § 1446(b)(3) does
not begin to run until the defendant receives from the plaintiff an amended pleadingy, moti
order, or other papeifrom which the defendant can unambiguously ascérthat the CAFA
jurisdictional requirements have been satisfied” (ci@miser, 819 F.3d at 285))Cutrone v.
Mortg. Elec. Registration Sys., In@49 F.3d 137, 139 (2d Cir. 2014) (in CAFA contdixbjting
the inquiry to the contents of the “other paper” and holding that the plaintiff's papeseitingst
“explicitly” state facts showing that jurisdiction exists or facts from which jigismh can be
ascertained)Walker v. Traile Transit, Inc, 727 F.3d 819, &(7th Cir.2013)(holding that the
pleading or other paper, either “on its face or in combination with eéitidrpleadings, [must]

provide[] specific and unambiguous noticthat the case satisfies federal jurisdictiona
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requirements and therefore is removalflerhphasis addeld)Bosky 288 F.3d at 211 (requiring
that the paper from which removability may first be ascertained “be uneqli)yoeeetka v.
Kolter City Plaza Il, Inc.608 F.3d 744, 760 (11th Cir. 2018pnne, citingBosky.

The “papef upon which RMF relies ithe May 30, 2019etter from Mathes to Burns
notifying her that trial on the will contest arile Recoupment Petition was scheduled for
September 9 and 10, 2019, suggesting that she obtain a langeproposing settlement that
might eliminate Burns from the case. The letter proposes: “I am majféo [unreadable]
remaining balance of the judgment against you in return for your dism[unrepgaktion to
probate the Last Will and Testament ohd Jefferson Waller d[unreadable] 23, 2016.” (Doc.
No. 1-2, at 686.) Counsel for RMF alstatesvia Declaration that he obtained a copy of this
letter on August 19, 2019, when Annie Burns informed him that she was under the impression
that she had entered into a settlement agreement that eliminated her from the gatieealto
(Lieber Decl.{ 4, Dac. No. 12, at 682.) Burns told him that she had had an attorney review the
settlement agreement, and the attorney had advised her that the settlementenefitdhbr
because it would end the litigation against hit. {5.) Counsel for RMF spoke witBurns’
attorney, who confirmed Burns’ statement. However, counsel for Bpfarentlyhas not been
provided with a copy of the settlement agreem@atunsel for RMF attempted to confer with
Mathes,even before speaking with Burns, requesting “some cldaiditaas to the settlement
with Burns.” (Aug. 13, 2019 email from Lieber to Mathes, Doc. N&, ht 688.)Mathes
responded by emailingim a copy ofan order identified in the heading of her email as “Order
Agreed Judgment Burns.dodd(), without commentCounsel for RMF did not provide a copy

of that attachment and does not identify it further. It is unclear whether tohettdocument



14

was the Agreed Judgment entebgdthe Probate Court in early 2017 or whether it was the Order
Approving Settlement entered on July 12, 2019.

Regardless, @ither of those documents dismissed the claims relating to the reverse
mortgage asserted against Burns in the Recoupment Petition. The Agreed Jyutaamtd
only to funds Burns removed from the Estate after the Decedent’s death and did not mefer to a
other claimsThe Order Approving Settlement refereneesettiement agreement antlicates
only thatit approved asettlementhatentailed the setting aside of the remainder owed by Annie
Burns on the Agreed Judgment entered on February 24, 2017 in exchange for Burns’ voluntary
dismissal of her will contesit does not purport to dismissl claims asserted against Burns in
the Recoupment Petition.

In her remand motion, Mathes represents that Burns has not lsesss#gid anthat she
remains a respondent in tiRecoupment Ation. (Doc. No. 6, at-&/.) In its Response, RMF
asserts thahe Declaration of Annie Burns, attachéeretq “confirms that the settlement did in
fact include a dismissal dadll claims against Burns (Doc. No. 7, at 6.)Alternatively, he
“requests an opportunity to conduct jurisdictional discovery due to Plaintiff's insesthat the
settlement did not involve Burns’ dismissal.” (Doc. No. 7, at 6.)

As set forth abovea settlement agreement and even a proposed offer to settle may,
depending upon the circumstances, constitute an “other paper” establigttingctise “is or has
become removable,” for purpose$ 28 U.S.C.8 1446(b)(3).In this case, howevenyhile
Mathes’letter constitutes evidence that the claims against Burns were sititedguivocal at
best. t does not show unambiguously that the case has become removable on the basis of
diversity of citizenship. Moreover, it is countered bgntraryevidence in the record indicating

that all claimsagainst Burns were not dismissed, including the fact that the Order Approving
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Settlement does not dismiss all claims against her. In adddantrary toRMF’s assertion,
Burns’ Declaration does naupport the conclusiothat the settlement actually dismissait
claims againsther. It, too, is equivocal. Burns states that she was led to believe that the
settlement would dismiss all claims against heat #he signed the documents the administrator
placed in front of her, and that she “would not have signed the papefshiehkinown that the
Administrator would not be droppirgl claims against [her].” (Doc. No.-¥ 19.) She further
indicates that sh&eels that she has been misled and manipulatéd{ (11.)Again, the actual
settlement agreement is not attached to Burns’ Declaramahit is unclear whether Burns is
even in possession of a copy ofReading between the lines, the court understands Burns to be
saying that, while she believed all claims against her would be dismissechagimew have
discovered that all claims agat her were not dismissed.

While Mathes’letter to Burns and the subsequent course of events certainly give rise to a
suspicion that all claims against Burns have been settled and should be dismeskttirttioes
not readily verify that conclusiorRMF itself recognizes as muchSde Doc. No. 11 5
(characterizing letter amerely “suggest[ing] the settlement was to include a full dismissal of
claims”).) The court finds that the letter proposing settlememsidered in conjunction withe
Order Aproving SettlementBurns’ Declarationand Mathes’ ambiguous response to counsel’s
email inquiring about the settlemeris not a document that permitted the defendant to
unequivocally ascertain that the case had become removwastiead, it put RMF onnguiry
notice that removamight be appropriateAccord DeBry, 601 F.2d at 489 (finding that a

deposition response placed the defendant “on inquiry™Wwas not sufficient to permit him to

learn with certaintythat the case was removable).
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Further, the court rejects RMF’s request that it be permitted to conduetepusial
discovery in ordeto verify the terms of the settlement agreemamii show that the case has
become removabldRMF has not shown that diversity jurisdictiactually exstsin this case
and the court cannot “retain” jurisdiction where it is not showpassess jurisdiction to begin
with. Accord Ragar Transp., Ltd. v. Lear Cgrplo. 16CV-1351Q 2016 WL 6600046, at *1
(E.D. Mich. Nov. 8, 2016) (rejecting motion to reconsider denial of request foirgrostval
discovery, stating:It was Lears burden to prove the Cotgtjurisdiction. In the absence of such
proof, the Court must presume that it lacks subject matter jurisdigtidfnox Hills LLC v.
Ambac Assur. CorpNo. 3:14CV-00841DJH, 2015 WL 1298622 (W.D. Ky. Mar. 23, 2015)
(granting the plaintiff's motion to remand and rejecting the defendant’s tethaéshat the court
“retain jurisdiction” and permit jurisdictional discoverWlay v. WalMart Stores, InG.751 F.
Supp. 2d 946, 9495 (E.D. Ky. 2010) (“[J]urisdictional discovery is anathema to the limited
nature of federal jurisdiction and the need to respect the authority otstats.”) As the Fifth
Circuit explained irLowery v. Alabama Power Co.

Postremoval discovery for the purpose of establishing jurisdiction in diversity
cases cannot be squared with the delicate balance struck by Federal Rules of Civil
Procedure 8(a) and 11 and the policy and assumptions that flow from and underlie
them.Certanly, the power to grant discovery generally is conferred to the sound
discretion of the district court, and pastmoval jurisdictional discovery may
appear to present a viable option for a court examining its jurisdiction.
Jurisdictional discovery could avoid the problem of speculation by the court.
Sound policy and notions of judicial economy and fairness, however, dictate that
we not follow this course.

Just as a plaintiff bringing an original action is bound to assert jurisdictioses ba
under Rule 8(a), a removing defendant must also allege the factual bases for
federal jurisdiction in its notice of removal under 8§ 1446(ajhough the
defendant in a diversity case, unlike the plaintiff, may have no actual knowledge
of the value of the claimshe defendant is not excused from the duty to show by
fact, and not mere conclusory allegation, that federal jurisdiction existsed,

the defendant, by removing the action, has represented to the court that the case
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belongs before it. Having made this representation, the defendant is no less
subject to Rule 11 than a plaintiff who files a claim originally. Thus, a defendant
that files a notice of removal prior to receiving clear evidence that the action
satisfies the jurisdictional requirements, anchtkaer faces a motion to remand,

is in the same position as a plaintiff in an original action facing a motion to
dismiss. The court should not reserve ruling on a motion to remand in order to
allow the defendant to discover the potential factual basis of jurisdiction. Such
fishing expeditions would clog the federal judicial machinery, frustrativeg t
limited nature of federal jurisdiction by encouraging defendants to remove, at
best, prematurely, and at worst, in cases in which they will never be able to
establish jurisdiction.

Lowery, 483 F.3cat 1215-17.

In short, the court finds that RMF has not established that it is in possession of any
“paper” showing unequivocallgnd unambiguously, whether alone or in combination with other
documents, that Burns has been dismissed fronReé@upment Ation. It thereforecannot
show that the case has become removable on the basivefsity jurisdiction. Nor is RMF
entitled to discovery to establish that diversity exists. It had an obligatiomnduct that
discovery and actually ascertain, prior to removal, that removal on the basis of diversity
jurisdiction was appropriate.

Effectively conceding that Burns has not been dismidR&tF appears to be arguing
the alternativahat it is onlyMathes’bad faith that has kept Burns in the case for the purpose of
depriving RMF of the ability to remove to federal court and that the court should consider the
guestion of bad faith in order to determine whether Burns’ presence in the litightiald s
simply be disregarde An inquiry into bad faithas contemplated by 28 U.S.& 1446(c),
however, onlybecomesappropriateafterthe defendant has received a copy of a document from

which “it may be ascertained that the case is one which . . . has become removalgle§’ und
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1446(b)(3). There is no such document in this case, and the court will not indulge in a
hypothetical inquiry as to whether the plaintiff has engaged in bacPfaith.

V. CONCLUSION

For the reasons set forth herein, the court finds that removal based on fraudulent joinder
was late by more than two years and that removal based on the supgitieatkat of all claims
against the nodiverse defendant is prematulecause it is not clear that all claims against the

nondiverse defendant have been dismiss&a Order granting the remand motion is filed

gt Fom—

ALETA A. TRAUGER ?
United States District Judge

herewith.

> RMF also insists that Burns was never properly served in this case, suggestititabot
this failure constitutes another sign of bad faith and that it indicates that p&bayssis not
really a party at all.§eeDoc. No. 79 20 (“Plaintiff argues thiaremoval is not proper because
Burns was never dismissed from the Probate Action. However, Burns was also nevey properl
served’).) Notwithstanding BurnsDeclarationconcerning her understanding of whether she had
authorized her theattorney to accept service of process on her bébal€. No. 71 § 5) it is
abundantly clear that Burns long ago waived any affirmative defense basegroper service
or insufficiency of process. She never asserted these as affirmative defeitbes;she nor her
attarney notified the administrator that the attorney was not authorized to aepapésand she
actively participated in the litigation for more than two years without raisingoajection on
those groundsSeeTenn. R. Civ. P. 8.03 (“In pleading to a preceding pleading, a party shall set
forth affirmatively facts . . . relied upon to constitute . . . an affirmative defgngdiood v.
Gateway Health Sys309 S.W.3d 918, 925 (Tenn. Ct. App. 2009) (“Insufficiency of service of
process is an affirmative defense that must be presented in the defendamt’s @nis a pre
answer motion. . . . Failure to comply with Rule 8.03 will result in a waiver of the défense
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