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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DARRELL HOCHHALTER )
#533622, )
)
Petitioner, )
) NO. 3:19-01112
V. )
) JUDGE CAMPBELL
WARDEN KEVIN GENOVESE , )
)
Respondent )
MEMORANDUM

Petitioner isa state inmate serving an effective sentencevehty-two years for sexual
offenses committed against his daughtde filed a pro se Petition for the federal writ of habeas
corpus under 28 U.S.C. § 2254 and paid the filing fee. (Doc. Nos. Th&.Court willdeny his

Petition for the reasons set forth below.

l. BACKGROUND AND PROCEDURAL HISTORY

On February 21, 2014 Davidson County jury convicted Petitioner of six counts of sexual
battery by an authority figure and one count of rape. (Doc. Na. dt39.) The trial courtheld a
sentencing hearing on April 4, 2014, and later sentenced Petitioner to five ye@enrfqreach
count of sexual battery and twelve years for rajue. gt 30, 3844.) The court ordered the
sentences for rape and one of the sexual battery counts to run consecutively thexaadothe
other sentences, for a total effective sentence of twerdyears. Id. at 34-37, 43-44.)

On direct appeal, the Temssee Court of Criminal Appeals affirmed Petitioner’s
convictions and individual sentences and remanded to correct the judgment with regaradgde the
conviction to reflect that it was a Class B felony rather than a Cla30C. No.13-18) The

Tennesse Supreme Court denied Petitioner’s request for discretionary review. (Doc. N&) 13-
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Petitioner, through counsel, filed a petition in state court for-gmstiction relief on the
basis of multiple instances of ineffective assistance of counsellarndaentencing. (Doc. No.
13-19 at 5362.) The trial court helchn evidentiary hearingnd denied relief.ld. at 64, 6793.)
The Tennessee Court of Criminal Appeals affirmed the denial of relief, andrthesbee Supreme
Court again denied discretionary review. (Doc. Nos. 13-24, 13-27.)

Petitioner next sought relief in this case, and Respondent acknowledges that ithre Petit
was timely filed. (Doc. No. 20 at 2Petitioner subsequently filed a Motion to Amend (Doc. No.
10) in which he simply rargued the same claims already pending in his Petition, which the Court
granted to the extent that the contents of the Motion would be considered as a memorandum in
suppat of his original Petition. (Doc. No. 15.) Respondent filed an Answer to which Petitioner

filed a Reply. (Doc. Nos. 20, 23.) This matter is thus fully briefed and ripe for review.

Il. STATEMENT OF FACTS

The Tennessee Court of Criminal Appealsmmary of the evidence at trial is lengthy, but
the Court includes the entire summary in light of Petitioner's claim that the evideaxe w
insufficient to support his convictions:

This case arises out of the defendamumerous and various sexual encerst

with his daughter, the victim, which occurred between April 22, 2008 and April 16,
2010. As a result, he was indicted for seven counts of sexual battery by an authority
figure, one of which was dismissed before trial, as well as one count of rape. The
defendants wife was charged with one count of facilitation of sexual battery by an
authority figure, but her case was severed from the defesdant’

At trial, the victim, who was nineteen years old at the time of trial, testified that the
defendant was héather, and she had a sister who was four years younger than she.
During the time period in question, her mother left for work around 8:30 a.m. and
returned home around 5:00 or 6:00 p.m. The defendant worked nights, leaving the
home around 2:00 a.m. and returning around 9:00 a.m. Her grandmother also lived
in the home, but she primarily stayed in her room downstairs or in the living room
and kitchen on the main level. She rarely went to the upstairs level, where the
bedrooms were located.

The victim saidliat she was homeschooled in the sixth grade by the defendant, but
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she returned to school for seventh and most of eighth grade. In April or May 2008,
during her eighth grade year when she was thirteen years old, the defendant
withdrew the victim from schodbecause the victim began cutting herself. The
defendant believed the victisnfriends were a bad influence on her.

The victim said that she and the defendant had “a great relationship” wheashe w
little, but they grew apart as she became a teenagewanidd to be with her
friends. During the time the defendant homeschooled her after withdrawing her
from the eighth grade, the victimmand defendai# relationship “was strained but
[they] were really close.” She elaborated that the defendant “was yusj to
relearn [her].”

The victim recalled that, following her removal from school, the defendant would
wait in the bathroom while she showered, so he could check her legs afterwards to
make sure she had not cut herself. The victim denied that the defendant ever got in
the shower with her or touched her in the shower. The victim acknowledged having
previously told others that the defendant had taken showers with her in order to
conserve water and to make sure she was not cutting herself. She also
acknowledjed having previously told others that the defendant “would grab [her]
boob or smack [her] butt in the shower.” The victim denied that the defendant ever
got in the bathtub with her. However, she acknowledged previously stating on a
number of occasions, including under oath, that the defendant had done so.

After completing her homeschooled eighth grade year, the victim began attending
Nashville School of the Arts (“NSA”), and the defendant visited her at school.
Someone from the Department of Childersevices (“DCS”) spoke with the
victim about concerns that had been raised at school concerning her relationship
with the defendant. Rumors were going around the school that she had been
“making out” with the defendant. The victim told the DCS worker that nothing had
happened and that they were just “a very eccentric family.” The victim
acknowledged that her mother told her to tell DCS that nothing happened in order
to protect their family. However, she explained that her mother was referring to the
defendant grabbing her breasts and checking her hyatha only two things she
admitted actually happened. After DCS became involved, the Victparents
blamed her for telling her friends about the sexual abuse, and her parents discussed
moving out of state to prevent the defendant from going to prison. The victim
recalled that her parents talked about how the vistiimability to stay quiet about
things happening” was going to have legal repercussions.

The victim acknowledged previously stating that she made the decision to disclose
the abuse in 2011 because she was worried about her younger sister. At the time of
the disclosure, the victira sister was the same age that the victim had been when
the abuse started, and the vicsnsister was also beifgpmeschooled. At trial,
however, the victim testified, “It wa&really a concern about sexual abuse, it was
just a convenient thing that fit in with my story.”

The victim agreed that she had been fearful her mother and sister would blame her
if the defemlant went to jail, and she was worried about breaking up her family.
However, she acknowledged that she had not broken up her family because, at the
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time of trial, she was living with her mother, her parents were still together, and she
saw the defendantoasionally even though he was not supposed to be around her.
However, she denied that the defendant came to her house when she was present.
Asked if she wanted to be reunited with the defendant and the family, she
responded, “Maybe after a lot of counseling.”

The victim claimed that she told stories about the deferglartlesting her in order

to make friends at school. She told her friends that she had taken showers and
“naked naps” with her father. She elaborated that she told her friends that her father
groped her breasts and buttocks during the showers and that he had erections during
the naps. She also told them that, on one occasion, the defendant tried to digitally
penetrate her vagina. She explained that the defendant “felt down there to see if
[shgd was aroused” and asked if she “was wet.”

The victim stated that, in the tenth grade, she got caught performing oral sex on her
boyfriend and was taken out of school. After that, she “used the stories that [she]
had been telling [about the defendant] to get out of the house because [she] wanted
to be with [her] boyfriend at that time.” She said that, after the incident with her
boyfriend, the defendant developed “all of these rules” and “beat[ ] the crap out of
[her] every morning,” so she did not want to be at home and used the stories she
had told her friends over the years to get out of the house. She stated that she told
Jenny White, her former youth leader, about the alleged abuse because she was
afraid of not being able to see her boyfriend again. él@n she acknowledged

that a few days before she disclosed the abuse to Ms. White, her family had dinner
with her boyfriend’s family and agreed that she would be able to return to school.

The victim testified that she kept a journal in which she recorded some of the
allegations that she told other people. However, she clarified that she “had gone
back and written those in.” She kept the journal from the ages of thirteen to sixteen,
or from the eighth to the tenth grade. She elaborated that she had adratigh
journal and a final draft journal.” The rough draft journal had “all [her] sloppy
writing and all of [her] little side notes. And there were pages between them.” She
later rewrote the journal to look nice so she could give it to her children one day
She claimed that her friends wanted to read her journal, so she “slipped in stuff
from [her] stories ... so it would seem more believable.”

The victim read a journal entry dated April 6, 2010, in which she noted that one of
her boyfriends “was confrontinmy dad about the molestation thing. | tried to tell
[him] that my dad is a good and honest manslenfused. Hs just ignored me

of course.” She then read another entry that read: “The [D]epartment of Child
Services showed up to talk to me at sch&amily isrit in trouble but they will
document their visit with the family. We didrtell them any of the things they
would consider indecent.” The victim then read another post, dated May 14, 2010,
that read:

DCS is coming to see me at school aganay. Apparently either
“Jade” or Principal Bob are sending letters to them about dad so they
have to interview us again. .. but they believe we are innocent.
Mom'’s getting pissed. She says iharassment so skeyoing to try
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to sue Principal Bob for his job if this keeps happening.

The victim testified that after she was caught performing oral sex on her boyfriend
at school, she and her boyfriend were taken to the pringiptiice and given three

days suspension each. She recalled that the defemdariincredibly pissed off.”
Although the victim was only suspended for three days, the defendant kept her out
of school for five days. During that time, the victim had to stay in her room, and
“every morning . . . [the defendant] would..heat the cqaout of [her].” He made

her hold onto a bedpost while he beat her with a belt. He told her that he would
smack her hand if she let go of the bedpost. He called her “white trash” and said
that she “would never amount to anything.” The victim sustaineddsudrom her
mid-back to her knees from the beating. After the beatings, the victim went into the
bathroom while the defendant showered, and they talked. She recalled that the
defendant talked about “how he was going to kill [her boyfriend] and [her
boyfriend]’s dad, and the usual, just he was pissed.” When the victim was hungry
and asked for food, the defendant gave her bread, peanut butter and water, which
was the only food she had for several days. As a chore, for punishment, she had to
carry cinderblock or logs back and forth across the yard. She understood that she
was being punished because she “had given [her] boyfriend a blow job and that is
not what Christian girls do.”

After the five days had passed, the defendant allowed the victim to retehota,s

as well as to church and see her youth leader, Jenny White. The victim told Ms.
White that her father had locked her in her room for five days and beaten her every
day. She also told Ms. White the same things that she had told her friends about the
defendant molesting her when she was being homeschooled in the eighth grade.
The victim admitted that she detailed to Ms. White that the defendant had taken
showers with her, touched her private areas, and pressed his penis against her body.
She admittedhat she additionally told Ms. White that the defendant had made her
sleep naked with him and touched her on several occasions when that happened.
After the victim talked to Ms. White, Ms. White told her that she was legally
obligated to report the defendant's conduct. The victim admitted that she never
recanted her story to Ms. White.

Following the disclosure to Ms. White, the victim spoke with a detective and told
him the same things she had told Ms. White. She agreed to make a controlled phone
call to he defendant because the detective told her that “[i]t would help with the
case and with removing [her] from the house.” The victim recalled that sne lat
participated in a forensic interview, which was audio and video recorded. She also
testified in juveile court on July 11, 2011, and February 21, 2012.

The victim then read a journal entry from April 12, 2011, in which she said:

[The defendant] just burst in my room and said | can never kiss him
again or even come within an arm's reach of him. And he said that
if [my boyfriend] comes anywhere near me or comes anywhere near
he will castrate him and shove [my boyfriersduts down his dasl
fathefs throat. It just [sic] me off because he threatened [my
boyfriend] and [his father]. | have a lot of respdot [my
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boyfriend]’s family so its like he threatened my own family when
he said that.

Then [the defendant] went on a rant about different ways to kill [my
boyfriend]. One of them was [he] could drive a sword through his
stomach, pull upwards to his chasid then let go of the sword. [My
boyfriend] would take a sharp last breath and the pulling of air into
his lungs would pull the sword deeper into his body. [He] would
watch the life leave his eyes and pull the sword back out of his chest.

The victim readanother excerpt from her journal, dated April 26, 2011, in which
she noted that the defendant had become more protective of her since “he pulled
[her] out of eight[h] grade for cutting” but that “he did a lot of things that tour [sic]

us apart.” The excpt further noted that she realized her mother and father
“blame[d] it on [her], but if they had just let [her] get through the phase on [her]
own or if [the defendant] had not molested [her] then [she] would be normal.”

Another journal excerpt from April 26, 2011, read:

So today when | was in the car with Jenny [White] she asked me
how things are at home. A voice in the back of my head just started
to shout that | needed to tell her everything. | was pretty calm about
it, that comes with having told the sgaen times | guess. After |
finished telling her everything; she pulled up to the youth group
parking lot and told me that she was legally obligated to call DCS.

She asked to talk to Pastor Todd about it first and find out’ svhat
going to happen. She will talk to me before she does anything
because | have questions and requests. | don't know whenever
someone says abuse, | always think broken bones and rape, not this
stuff. | wouldrit have told her, but | déohwant [my sister] to go
through the same stuff.

| can deal [with] two more years of it, but | dorwant her to
experience it. She will hate me for taking mom and dad away, but |
hope when she’older that she will forgive me.

Mom always said that my first concern should be to protect the
family. | tried to keep us together. | have lied to government officials
and | hid secrets for four years.

At trial, the victim claimed that the events of which she told Ms. White did not
occur.

The victim testified that after her allegations came out, she was phatteslhome

of an acquaintance from church. She also saw a sex therapist, Shana Frank, at the
Nashville Childrers Alliance for about a year. During the course of her therapy,

the victim never told Ms. Frank that the abuse did not happen. The victim talked

Ms. Frank about the fact that her mother continued to allow the defendant to have
contact with her after learning that he was sexually molesting her in the eighth
grade. She said that her mother had “good intentions for everything” that happened
afterthe incident between the victim and her boyfriend, explaining that her mother
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said the defendant “was blowing off steam” during the time he beat her and kept
her in her room. However, the victim told Ms. Frank that she wanted to resume a
relationship with her mother. The victim stated that she felt extremely guilty about
her parents being in court and acknowledged that both of her parents had told her
that the problems in their family were her fault.

The victim testified that shortly after she turned eighteshe returned to live with

her mother. The victim admitted that she met with the prosecutor and said that she
was concerned about her mother, but she knew that her father had to have some
accountability for what he did.

The victim acknowledged having previously told a forensic examiner and testifying
at juvenile court on two occasions that the defendant had committed sexual acts on
her, starting at the age of twelve or thirteen. Among those actions, the victim had
said that the defendant got in the shower with her about every other day “to
conserve water and to rebuild the tender bond that [they] had from when [she] w[as]
a young child.” She acknowledged previously stating that when the defendant got
in the shower with her, he would grab her breasts, “feel her up,” and have erections.
She acknowledged stating that the defendant would hug her and that she would feel
his erection against her. She said that on one occasion, the defendant-had pre
ejaculate on his penis, which he said never happened withctire’' gimother. She
acknowledged previously stating that, after the showers, she would take “naked
naps” with the defendant. She said that they would “spoon” during those naps,
which the defendant called “making love notes by intertwining [their] legs
togeher” and that he would usually fall asleep with his hand on her breast.
However, the victim denied that any of those statements were true.

The victim further acknowledged having previously stated, but now said that it was
untrue, that the defendant often got erections during their naps together. She also
admitted previously stating, but that it was untrue, that, during one naked nap, the
defendant woke up with an erection, got on top of her, touched her private area to
see “if it was wet and said ... yoa horny too.” She had also said that during that
same incident, the defendant moved his hand around and made grunting noises, for
which he apologized, but that was also untrue. Another statement the victim
admitted previously making but now said was untrue was that on a couple of
occasions, the defendant filled the bathtub with water and had her lay on top of him,
after which he started thrusting or “humping” his penis against her body.

The victim testified that it was true that the defendant checked heerhgmone
occasion during her eighth grade year when she was being homeschooled. She
elaborated that she had to have a kidney removed when she was three years old,
and she and the defendant were concerned that the surgery had taken her virginity.
She explained:

One of the surgeries they couldfget] all of the surgical tools up
my vagina so they had to make a little incision in my hymen to fit
everything in there. And that always been something tteakind

of been a concern. | never knevh@ppened until dad mentioned it
one day.
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And so | was always really worried about it because virginity is a
really big deal in our house. And so we looked. We decided to figure
out what was going on because | can't see with a mirror. Itdidn
know what | was looking for.

The victim stated that she lay on the bed, held “everything open,” and the defendant
“checked real quick.” The defendant determined that “it was still intact.” The
defendant told her that “[t]here was just like a little V cut [out] of is@mething,

and that it would hurt whenever | lost my virginity.” The victim recalled that the
incident was “really awkward and uncomfortable.” The defendant also later told
her that she “had a lot of vagina” and asked whether she was a hermaphrodite. The
victim denied that the defendant touched her vagina and moved his hand around
until she told him that it was uncomfortable. She explained that, instead, she spread
her genitals apart for the defendant to look. The victim admitted that the defendant
told her not to tell her mother or other people about his playfully grabbing her
breasts or checking her hymen because people would think it was sexual abuse. The
victim acknowledged that the defendantction of checking her hymen was
inappropriate and “reallweird,” but she claimed “there was nothing sexual about

it.”

The victim admitted that the defendant discussed his and her hsadb&rlife and

told her about her motherfetishes. The defendant told the victim that she “stressed
him out,” which caused his blood pressure to rise such that he had to be on
medication. According to the victim, one of the defendantedications caused

him to easily get erections. However, the victim stated that the defendant told her
that his erections with her caused hinh&wve problems getting erections with her
mother. She acknowledged that the defendant said that he did not have sex with his
wife because of her. The victim elaborated:

[W]hat | know is that | was stressing dad out and he had blood
pressure problems. And lgot on Cialis and he was still having
problems having sex with mom. But when he was around the house
just hanging out and | was at the house, it would happen.

The victim denied ever seeing the defendant with an erection despite having
previously said thaghe had.

The victim testified that the defendant came to school to have lunch with her once
or twice a week and people started spreading rumors about them. One rumor was
that she “was making out with [her] dad on the back of a motorcycle.” Thereafter,
the defendant stopping visiting her for lunch so often.

The victim acknowledged telling prosecutors on the morning of the trial that the
defendant had touched her inappropriately. She discussed with the prosecutors how
the defendant had showered with her and touched her breasts and buttocks in the
shower. She also discussed that the defendant got erections. She referred to the
defendant having preejaculate on his penis and stated that she had asked him
about it. The defendant told her that he did not kndwtwit was because he had
never experienced it with the victisbrmother. The victim told prosecutors that the
defendant masturbated in the shower when she was in the room. One time, the
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defendant filled the bathtub with water and made the victim lie oaftbpn while

he had an erection. The victim discussed taking “naked naps” with the defendant
and his touching her breasts and buttocks. She explained that the defendant
“spooned” her in bed, that his penis came in contact with her, and that he sometimes
got erections. The victim discussed with the prosecutor a particularly upsetting
incident when she woke up and the defendant had an erection. She elaborated that
“things got out of hand,” and the defendant got on top of her and “started feeling
[her] up.” He asked her “if [she] was wet,” and she rolled out from underneath him,
told him to stop, and left the room. She told the prosecutors that she and the
defendant later talked about it, and he apologized.

The victim acknowledged that, during her conversatuith the prosecutor right
before the trial, she asked the prosecutor how long of a sentence the defendant
faced. Asked why she did not recant then, the victim responded, “Because
everybody has an agenda. And I'm just ... tired of having a bunch @ittorneys

tell me what to do[.]” She stated that she did not want the guilt of having her father
“go to jail when he didn't do most of the stuff.” However, she stated that “[t]here is
some stuff he did do that was really wrong, bot hot going to keep making lies.”

She acknowledged that the prosecutor did not ask her to embellish the truth.

The victim testified that, even though she told several people about numerous
allegations of molestation, even as recently as the morning of trial, the stames we
all fabricated. The victim admitted that, in sum, she had told the guidance counsel
at NSA, a DCS worker, a forensic interviewer, and an attorney from skrécti
attorneys office that the defendant molested her. She explained that her testimony
was diffeent now because she was an adult and understood that there were
consequences for lying under oath. The victim admitted that she was having trouble
testifying, explaining, “Like’Im trying to split out which parts actually happened
and which parts didn’t.”

Robert Wilson, former principal of NSA, testified that the victim began attending
the school in the ninth grade. Prior to attending NSA, the victim attended Two
Rivers Middle School, but there was a giear gap between her attendance at the
two schools and nothing in her record to indicate that she was being homeschooled
that year. However, the victim passed the tests to be admitted to NSA.

Mr. Wilson testified that sometime during the 2620910 school year, he observed
some behavior between the victimdaithe defendant that concerned him. On one
occasion, he observed the defendant and the victim leaning against a door together
and walking handn-hand to the cafeteria. Mr. Wilson followed them and saw them

sit in two chairs at the far end of the cafetefiae victim had her bare feet in the
defendants lap, and he was playing with her toes. Mr. Wilson noted that he had
never seen a parent and child interact in such a manner. Mr. Wilson also noted that
the defendant was wearing a tank top, which was not proper school attire for
students. Therefore, he spoke with the defendant and asked him not to wear tank
tops to the school.

Mr. Wilson testified that the defendant called and left him a message stating that h
was concerned about what some students weregsapout his relationship with
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the victim. The defendant asked if Mr. Wilson could provide a private place where
he and the victim could have lunch together. Mr. Wilson returned the defendant
call and told him that he could not provide a private lunch spot and that if he was
concerned about the rumors, “he probably shdtlwbhme around so much.” Within
weeks of that conversation, Mr. Wilson observed the defendant and the victim
having lunch in the teacherlounge. He informed them that they did noténhav
permission to be in the teacher’s lounge and that they needed to leave. Mr. Wilson
stated that, as an educator, he had mandatory reporting obligations regarding
suspected child abuse, and he made a referral regarding the victim in April 2011.
Mr. Wilson acknowledged that he never saw any acts of molestation or sexual abuse
of the victim by the defendant.

Jenny White testified that, in the spring of 2011, she was a youth pastor at
Friendship Community Church. The victisfamily attended church there, ahé

victim and her sister attended the andek youth group meetings. At some point,
Ms. White began giving the victim a ride to church because they lived in the same
neighborhood.

Prior to April 2011, the victim shared with Ms. White some “questionabiegs
about her family that caused Ms. White to inform the victim that she might have to
disclose that information to others if the victim continued to share information. This
included the defendaist having seen the victim in the shower. Additionally, Ms.
White had observed “a lot of physical touching between a father and daughter, a
lot. Back rubs, a lot of hugging, kissing on the mouth, that sort of thing that is
strange just enough that it would put up a red flag[.]” Then, in April 2011, the victim
disdosed to her some information, and Ms. White told her that she would have to
disclose that information if they kept talking. The victim was okay with Ms. White
disclosing the information and continued to talk to her. Ms. White got the
impression from the victim that she did not want to be in the home andt‘diant

her sister there either for protection purposes|.]” With the vistipermission, Ms.
White called the victins school and spoke to the principal and guidance counselor.
The three of them dead that they needed to make a referral to DCS.

After the referral, Ms. White continued to pick up the victim for youth group
meetings. Ms. White assisted law enforcement and DCS in facilitating a meeting
with the victim before they spoke to her family. Mghite picked up the victim for
youth group, and officers and DCS spoke to her at church. During that meeting, the
victim made a phone call to the defendant. Thereafter, officers asked Ms. §Vhite t
drive the victim home but had an officer meet them abhthuse. Ms. White recalled

that the victim “was super nervous and was crying.” The victim went to stay with
another family in the neighborhood. Ms. White continued to take the victim to
youth group until the victim eventually began going to another chlit@yvictim

never recanted her story to Ms. White.

The victim's former boyfriend testified that he was a graduate of NSA and had
dated the victim from his sophomore to his senior year. He described that their
relationship “started out a little iffy and then [they] got to become bettediiand

then towards the entlgot a little untrusted[.]” With the exception of the times at
the beginning and the end of their relationship, he and the victim were close, “[b]est
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friends pretty much. We would talk about anything.”

The victim s former boyfriend said that, during their sophomore year, he and the
victim got into trouble at school and were suspended. At the time of their
suspension, he and the victim were very close. They communicated with each other
through Facebook messages during the suspension. The victim toltatithe
defendant had beaten her. He could tell that the victim appeared to be sad and upset.
He was out of school for three days, and the victim returned to school the following
week. The victim told him that she wanted to return to school to get awaythe

house for a while. Just prior to the victgreturning to school, he and his parents

had dinner with the victim and her parents.

Prior to the suspension, the victim had indicated to her boyfriend that the defendant
had sexually abused her. He wasaeavthat the victim kept journals. A couple of
weeks prior to the suspension, the victim asked him to keep one of her journals.
Around the time of the suspension, the victim asked him to keep a second journal.
He later gave the journals to the police.

Officer Edmond Strickling with the Metro Nashville Police Departrise@ex
Crimes Unit testified that, in April 2011, he received a referral from DCS and bega
investigating the alleged sexual abuse of the victim by the defendant. Officer
Strickling met with he victim at a church and conducted a detailed interview with
her. During the interview, the victim made a controlled phone call to the defendant
which was recorded.

During the call, the victim referred to a Bible verse and asked the defendant if they
weregoing to go to hell because they were “sinful people from the stuff [they] did.”
She stated, “Because | mean we saw each other naked just like it says in the
verse[.]” The defendant responded, “I changed your diapers. | saw you naked when
you were two. True, things changed, furniture moved, things developed, and it's
true that, uh, we did take some liberties that might have been questionable.” The
defendant then noted that privacy in their household had never been “all that great.”
The defendant looked upe Bible verse to which the victim had referred and stated
that it was talking about brothers and sisters committing incest. The victim asked
about taking showers together and “naked naps.” The defendant then questioned
whether the victim was alone, and she responded affirmatively. The defendant
answered, “[W]e didr have sex.... | didn't do anything with the intent of sexual
gratification.” The victim again asked whether they would go to hell because of the
naked naps and the showers, and the defentletisghat he had asked for her
forgiveness and “[i]f there was a sin there, it was [his] not [hers].” Heghielthat

he had repented and asked for Gairgiveness, and again that he had asked for
her forgiveness “for the times it may have gone &abit

The defendant stated that “there were a lot of reasons that seemed to make sense .
. at the time .. when it was done.” He continued, “I backed away from you ... as
you began to develop because | didmow what to do with it. .. And | was a

little bit panicked about it.” He then told the victim, “[Y]ou were starting to throw

off pheromones that were making my body respond in ways that were extremely
embarrassing to me.” He stated that he went to a therapist but stopped going
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because the thgyest suggested that his actions were sexual abuse. He noted that
“from a certain point of view, [the therapist] may have had a point.” The defendant
stated that, as the victim got older, he needed to reestablish the bond that he had
with her as a child. He stated, “I felt the strongest bond to you as a child was when
I’d lay on the couch and lay you on my chest andd/eleep on my chest.. That

was skin to skin.” The defendant claimed that the “naked naps” were to try to bond
with the victim again. Té defendant said that he was “trying so hard to control
what was happening down there” when he was around the victim that he was
experiencing trouble having sex with his wife.

The victim referred to the defendastouching her, and he responded, “I guess, |
did.” He elaborated, “I examined your hymen twice because | was trying to learn
about it and trying to figure out what to do about yours. Um, but | never touched
your clitoris. | never tried to arouse you. Did I?” The victim responded that he did,
and the defendant apologized. The victim told the defendant, “There was one time
when you woke up from the nap, and you had [an erection] and y@ot scary,

and thats when | jumped out of the bed, and you came out ten minutes later and
apologized."The defendant said he remembered that incident and “that was what
[he] was asking for forgiveness for. That was..off the charts, and that was
wrong.” He explained that he was waking up and “trying to deal with [her]
pheromones, and [he] really didihave a handle on it at the time, and it went

too far.”

The defendant said that he thought he needed to educate the victim about sex. He
noted that “privacy was already..lost in this house anyway” and he “always kind

of had a slight nudist vent anyway,” but “[tjhe biggest problem was that [he] kept
getting [erections] anytime [he] was around [her].” Toward the end of the
conversation, the defendant stated that “there w[as] at least one occasion where it
went entirely too far. Um, | did examine yobhymen.” He elaborated that he
thought the doctor who performed surgery on her when she was toddler had “took
her virginity.”

After the call, Officer Strickling went to the defendartiome and confronted him
about the allegations of sexual abuse. Offi&rickling audierecorded his
conversation with the defendant. The defendant denied the allegations of sexual
abuse. Officer Strickling later spoke to Dominick Carson and his parents. Mr.
Carson provided Officer Strickling with the victimmjournals that he had in his
possession.

The defendant did not testify or present any evidence.
(Doc. No. 13-15 at 2-13.)

II. ISSUES PRESENTED FOR REVIEW

The Petition assertthreeclaims for relief:

1. There was insufficient admissibdeidence to support his convictions. (Doc. No. 1 at 5.)
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2. Trial counsel was ineffective ielevendifferent ways, andhe cumulative effect of trial
counsel’s ineffective assistance resulted in denial of a fundamentally faii¢tiak 9—-1Q
Doc. No. 10 at 6.)And

3. Petitioner is actually innocent of the crimes of which he was convicted. (Doc.al@41)

V. STANDARD OF REVIEW

The statutory authority of federal courts to issue habeas corpus relief for perstate
custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA). A federal court may grant habeas relief to gosistaer “only
on the ground that he is in custody in violation of the Constitution or laws or treaties ofitie U
States.” 28 U.S.C. § 2254(a). Upon finding a constitutional error on habeas corpus &eview,
federal court may only grant relief if it finds that the error “had substantiaingumibus effect or
influence”on the outcome of the ca&recht v, Abrahamson507 U.S. 619, 637 (1993 eterson
v. Warren 311 F. App’x 798, 803—-04 (6th Cir. 2009).

AEDPA was enacted “to reduce delays in the execution of state and federal criminal
sentences, particularly in capital cases . . . and ‘to further theigdes of comity, finality, and
federalism.” Woodford v. Garcegub38 U.S. 202, 206 (2003) (quotiNgilliams v. Tayloy 529
U.S. 362, 436 (2000)). AEDPA'’s requirements “create an independent, high standard to be met
before a federal court may issue a writ of habeas corpus to set asigwagtatelings.”Uttecht
v. Brown 551 U.S. 1, 10 (2007) (citations omitted). As the Supreme Court has explained,
AEDPA'’s requirements reflect “the view that habeas corpus is a ‘guard againsinextr
malfunctions in the state criminal justice systems,’ not a substitute for ordinarycerrection
through appeal.Harrington v. Richter562 U.S. 86, 1003 (2011) (quotingackson v. Virginia
443 U.S. 307, 332 n.5 (1979)). Where state courts have ruled on a clairRAAEIPoses “a

substantially higher threshold” for obtaining relief than a de novo review of whethetatiee
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court’s determination was incorre@chriro v. Landrigan 550 U.S. 465, 473 (2007) (citing
Williams 529 U.S. at 410).

Specifically, a federal court may not grant habeas relief on a claim rejected oarttsee m
in state court unless the state decision was “contrary to, or involved an unreasonaaéappl
of, clearly established Federal law, as determined by the Supreme Court of tuk &idés,” or
“was based on an unreasonable determination of the facts in light of the evidence presbated i
State court proceeding.” 28 U.S.C. 8§ 2254(d)(1) and (d)(2). A state court’s legabnies
“contrary to” clearlyestablished federal law undgection2254(d)(1) “if the state court arrives at
a conclusion opposite to that reached by [the Supreme] Court on a question of law etafehe
court decides a case differently than [the Supreme] Court has on a set of materiall
indistinguishable facts Williams v. Tayloy 529 U.S. at 4121.3. An “unreasonable application”
occurs when “the state court identifies the correct legal principle from [theei@a] Court’s
decisions but unreasonably applies that principle to the facts of the prisonerddast 413. A
state court decision is not unreasonable under this standard simply because thededédnadls
it erroneous or incorredd. at 411. Rather, the federal court must determine that the state court’s
decision applies federal law in ahjectively unreasonable mannét. at 416-12.

Similarly, a district court on habeas review may not find a state court factaehd®tion
to be unreasonable under Sect&2b4(d)(2) simply because it disagrees with the determination;
rather, the determination must be “objectively unreasonable’ in light of the evidezssned in
the state court proceedingsYoung v. Hofbaueb2 F. App’x 234, 236 (6th Cir. 2002). “#ate
court decision involves ‘an unreasonable determination of the facts in light of the evidence
presented in the State court proceeding’ only if it is shown that the state cowstisnptizely

correct factual findings are rebutted by ‘clear and convincing evidence’ and do nouppuee s
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in the record."Matthews v. Isheet86 F.3d 883, 889 (6th Cir. 2007) (quoting 8 2254(d)(2) and
(e)(1));but see McMullan v. Booker61 F.3d 662, 670 and n.3 (6th Cir. 2014) (observing that the
Supreme Court has not clarified the relationship between (d)(2) and (e)(1) andehdiganot

read Matthewsto take a clear position on a circuit split about whether clear and convincing
rebutting evidence is required for a petitioner to survive (d)(2)). Moreover, undgorSec
2254(d)(2), “it is not enough for the petitioner to show some unreasonable determination of fact;
rather, the petitioner must show that the resulting state court decision was ‘baséxhton’
unreasonable determinatiorRice v. White660 F.3d 242, 250 (6th Cir. 2011).

Thus the standard set forth in 28 U.S.C. 8§ 2254(d) for granting relief on a claim rejected
on the merits by a state court “is a ‘difficult to meet’ and ‘highly deferestaadard for evaluating
statecourt rulings, which demands thattstaourt decisions be given the benefit of the doubt.™
Cullen v. Pinholster 563 U.S. 170, 181 (2011) (quotigarrington, 562 U.S. at 102, and

Woodford v. Visciotfi537 U.S. 19, 24 (2002) (per curiam)). Petitioner carries the burden of proof.

Pinholster 563 U.S. at 181.

The demanding review of ¢fas rejected on the meritssitate court, however, is ordinarily
only available to petitioners wh@Xhausted the remedies available in the courts of the"28te
U.S.C. 8§ 2254(b)(1)(A) In Tennessee, a petitionsr“‘deemed to have exhausted all available
state remedies fda] claim” when it is presented to the Tennessee Court of Criminal Appeals.
Adams v. Holland330 F.3d 398, 402 (6th Cir. 2003) (quoting Tenn. Sup. Ct. R.“B8)be
properly exhaued, each claim must have been ‘fairly presented’ to the state courts,” meaning that
the petitioner presentéthe same claim under the samedhe. . . to the state courtsNagner v.

Smith 581 F.3d 410, 414, 417 (6th Cir. 20@Q8}ations omitted).
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The procedural default doctrine is “an important ‘corollary’ to the exhaustion
requirement,” under which “a federal court may not review federal claims thate statle court
denied based on an adequate and independent state proce@utr&lavila v. Davis 137 S. Ct.
2058, 2064 (2017) (citations omitted)A claim also may be “technically exhausted, yet
procedurally defaulted,” where “a petitioner fails to present a claim in state bat that remedy
is no longer available to himAtkins v. Holloway792 F.3d 654, 657 (6th Cir. 2015) (citidgnes
v. Bagley 696 F.3d 475, 483-84 (6th Cir. 2012)).

To obtainreview of a procedurally defaulted claim, a petitioner must “establish ‘cause’
and ‘prejudice,’” or a ‘manifest miscarriage as$jice.” Middlebrooks v. Carpente843 F.3d 1127,
1134 (6th Cir. 2016) (citin@utton v. Carpenter745 F.3d 787, 79@1 (6th Cir. 2014)).Cause
may be established byshow[ing] that some objective factor external to the defersefactor
that “cannot b fairly attributed to” the petitioner“impeded counsel’s efforts to comply with the
State’s procedural ruleDavila, 137 S. Ct. at 206%itations omittedl To establish prejudice, “a
petitioner must show not merely that the errors at his trial creapessibility of prejudice, but
that they worked to his actual and substantial disadvantage, infecting his entisghrigdror of
constitutional dimensions.Garcia-Dorantes v. Warren801 F.3d 584, 598 (6th Cir. 2015)
(quotingHollis v. Davis 941 F.2d 1471, 1480 (11th Cir. 199(internal quotation marks omitted)
And the manifestniscarriageof-justice exception applieswherea constitutional violation has
‘probably resultedin the conviction of one who is ‘actually innoceot’the substantive offense

Dretkev. Haley 541 U.S386, 392 (2004) (quotinglurray v. Carrier, 477 U.S. 478, 496.986)).
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V. ANALYSIS AND DISCUSSION

A. Claim 1 — Sufficiency of theEvidence
Petitionerasserts that there was insufficievidence to support his convictions in light of
the fact that his daughter recanted her previous reports at trial. He tlaselaim on direct

appeal, and the Tennessee Court of Criminal Appeals rejected it in a thorough analysis

The defendant contends that the evidence is insufficient to support his convictions.
In considering this issue, we apply the rule that where sufficiency of the convicting
evidence is challenged, the relevant question of the reviewing court is “whether,
after viewing the evidese in the light most favorable to the prosecution, any
rational trier of fact could have found the essential elements of the ceyonadba
reasonable doubtJackson v. Virginia443 U.S. 307, 319 (197%ee alsalenn.

R. App. P. 13(e) (“Findings of guiin criminal actions whether by the trial court

or jury shall be set aside if the evidence is insufficient to support the findings by
the trier of fact of guilt beyond a reasonable doubStgte v. Evans838 S.W.2d

185, 19692 (Tenn.1992);State v. Aderson 835 S.W.2d 600, 604 (Ten@rim.

App. 1992). The same standard applies whether the finding of guilt is predicated
upon direct evidence, circumstantial evidence, or a combination of direct and
circumstantial evidenceState v. Matthews805 S.W.2d 776, 779 (Ten@rim.

App. 1990).

A criminal offense may be established entirely by circumstantial evidStete. v.
Majors, 318 S.W.3d 850, 857 (Ter2010). Itis for the jury to determine the weight

to be given the circumstantial evidence and the extent to which the circumstances
are consistent with the guilt of the defendant and inconsistent with his innocence.
State v. Jame$15 S.W.3d 440, 456 (Ten2010). In addition, the State does not
have the duty to exclude every other reasonable hypothesis except that of the
defendants guilt in order to obtain a conviction based solely on circumstantial
evidenceSee State v. Dorante331 S.W.3d 370, 38@1 (Tenn2011) (adopting

the federal standard of review for cases in which the evidence is entirely
circumstantial).

All questions involving the credibility of witnesses, the weight and value to be
given the evidence, and all factual issues are resolvédteltyier of factSee State

v. Pappas754 S.W.2d 620, 623 (Ten@rim. App. 1987). “A guilty verdict by the

jury, approved by the trial judge, accredits the testimony of the witnesses for the
State and resolves all conflicts in favor of the theory ofStage.”State v. Grace

493 S.W.2d 474, 476 (Tenh973). Our supreme court stated the rationale for this
rule:

This weltsettled rule rests on a sound foundation. The trial judge
and the jury see the witnesses face to face, hear their testimony and
obseve their demeanor on the stand. Thus the trial judge and jury
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are the primary instrumentality of justice to determine the weight
and credibility to be given to the testimony of witnesses. In the trial
forum alone is there human atmosphere and the totality of the
evidence cannot be reproduced with a written record in this Court.

Bolin v. State405 S.W.2d 768, 771 (Tenh966) (citingCarroll v. State 370
S.w.2d 523, 527 (Tenrl963)). “A jury conviction removes the presumption of
innocence with which a defendant is initially cloaked and replaces it with one of
guilt, so that on appeal a convicted defendant has the burden of demonstrating that
the evidence is insufficient3tate v. Tuggles39 S.W.2d 913, 914 (Tenn. 1982).

The State elected the followingcta for the six counts of sexual battery by an
authority figure and the one count of rape:

Count 1—The defendant touched the victim’s breast in the shower.

Count 2—The defendant touched the victsrbody with his erect
penis while hugging her in the shower.

Count 3—The defendant touched the victsrbody with his erect
penis while the victim was lying on top of him in the bathtub.

Count 4—The defendant touched the victenbreast while they
were lying naked in the bed.

Count 5—The defendant touched the victim's naked body with his
erect penis when he got on top of her in the bed.

Count 6—The defendant touched the victsrgenitals to see if she
was “wet” while they were lying naked in the bed.

Count 7—The defendant penetrated the vicsngenitals withhis
hand when he “checked her hymen.”

Sexual battery by an authority figure is defined as “unlawful sexual contact with a
victim by the defendant or the defendant by a victim [when] ... [t]he victim was, at
the time of the offense, thirteen (13) years of age or older but less than eighteen
(18) years of age ... [and] [t}he defendant had, at the time of the offense, parental .
. . authority over the victim and used the authority to accomplish the sexual act.”
Tenn. Code Ann. § 3943527(a)(1), (3)(B). “Semwal contact’ includes the
intentional touching of the victiis, the defendarg, or any other perstsintimate

parts, ... if that intentional touching can be reasonably construed as being for the
purpose of sexual arousal or gratification]d” 8 39-13-501(6). Rape is defined

as “unlawful sexual penetration of a victim by the defendant or the defendant by a
victim [when] ... [florce or coercion is used to accomplish the ackfl]’§ 39-13—
503(a)(1). Sexual penetration is defined as “sexual intercourse, cunnilingus,
fellatio, anal intercourse, or any other intrusion, however slight, or any part of a
persons body or of any object into the genital or anal openings of the vgtthe
defendant's, or any other persobody, but emission of semen is not requirédi.”

8 39-13-501(7). Coercion can include the “use of parental, custodial, or official
authority over a child less than fifteen (15) years of agh].]8 39-13-501(1).
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The defendant contends that the evidence is insufficient to support his convictions
becaus the victim recanted her previous allegations of sexual abuse at trial. He also
argues that his checking the victsnhymen does not meet the definition of
“unlawful” under the rape statute.

Although the victim recanted her prior allegations of sexuakalat trial, she
acknowledged that she had repeatedly and consistently stated prior to triaé¢ that t
defendant had sexually abused her. Without objection, the State admitted the
victim’s testimony from two prior juvenile court hearings in which the victim
detailed the sexual abuse by the defendant. During those hearings, the victim
testified that she and the defendant showered together and that the defendant
grabbed her breasts and often had erections in the shower. The victim stated that,
after the shower, she and the defendant took “naked naps” together, and the
defendant fell asleep “spooning” the victim with their legs intertwined ariobimd

on her breast. She said that the defendant often got erections during their naps
together. On one occasion, while taking a naked nap, the defendant woke up with
an erection, got on top of her, touched her private area to see if she was aroused,
and noted that she was “horny” also. On another occasion, the defendant filled the
bathtub with water and had the victim lie on top of him, after which he started
thrusting his erect penis against her body. On at least one occasion, the defendant
penetrated the victiim vagina while examining her hymen to check her virginity.

At trial, even though she denied that many ofgv@r allegations of sexual abuse

had occurred, the victim acknowledged that the defendant checked her hymen when
she was thirteen years old. She explained that the defendant was concerned that she
was no longer a virgin because of a surgery she had stteewas three years old.

She admitted that the defendant grabbed and squeezed her breasts and smacked her
buttocks. The defendant also discussed masturbation with her and offered to buy
her a vibrator.

In addition, following the victim’s disclosure of almjshe made a recorded phone

call to the defendant, during which the defendant admitted to inappropriate
behavior with the victim. During the call, the defendant acknowledged seeing the
victim naked and “tak[ing] some liberties that might have been questionable.” The
victim asked the defendant about their taking showers and “naked naps” together.
The defendant noted that they did not have sex and that he had asked for her
forgiveness. The defendant told the victim that “as [she] began to develop,” she
“start[ed] to throw off pheromones that were making [his] body respond in ways
that were extremely embarrassing to [him].” He stated that he went to a therapist
but stopped going because the therapist suggested that his actions were sexual abuse
and that, “froma certain point of view, [the therapist] may have had a point.” The
defendant acknowledged having taken naked naps with the victim and explained
that he did so in an effort to bond with her again. The defendant said that he was
“trying so hard to control what was happening down there” when he was around
the victim that he was experiencing trouble having sex with his wife.

The defendant admitted touching the victim in that he examined her hymen twice.
However, he claimed that he never touched her clitorisied to arouse her, at
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which point the victim responded that he did and the defendant apologized. The
victim told the defendant, “There was one time when you woke up from the nap,
and you had [an erection] and yeit got scary, and that when | jumped out of

the bed, and you came out ten minutes later and apologized.” The defendant said
that he remembered the incident and “that was what [he] was asking for forgiveness
for. That was . . off the charts, and that was wrong.” He explained that he was
waking up and “trying to deal with [her] pheromones, and [he] really tiichve a
handle on it at the time, and . it went too far.” The defendant admitted getting
erections when he was around the victim.

Furthermore, the victihs church youth leader and school principal testified
regarding questionable behavior by the defendant. Jenny White, the sicionch

youth leader, testified that the victim previously told her that the defendant had seen
her in the shower, and she had observed “a lot of physical touching between a father
and daughter, a lot. Back rubs, a lot of hugging, kissing on the mouth, that sort of
thing that is strange just enough that it would put up a red flag[.]”

Robert Wilson, the victins school principal, testified that the defendant visited the
school often. He recalled an instance when he observed the defendant and the
victim leaning against a door together and walking hiaritand to the cafeteria.

He followed them and saw them sit in two chairs at the far end of the cafeteria. The
victim had her bare feet in the defendartap, and the defendant was playing with

her toes. Mr. Wilson noted that he had never seen a parent and child interact in such
a manner. He recalled that the defendant asked him for a place where he and the
victim could have lunch in private because he was concerned about what some
students were saying about his relationship with the victim. Mr. Wilson told the
defendant that he could not provide a private lunch spot but, within weeks of that
conversation, Mr. Wilson observed the defendant and the victim having lunch
together in the teachsrdounge without permission.

As was its prerogative, the jury chose not to accredit the vietiestimony at trial

in which she testified that her previous allegations were not true. The jury heard
testimony that at the time of trial, the victim was living with her mother, her parents
were still together, and the victim occasionally saw the defendant. The victim
admitted that the guilt of having her parents in court was diffioulber and that

her parents had told her that the problems in their family were her fault. In the light
most favorable to the State, the evidence is sufficient for a rational tfi@ctdb

find that the defendant committed the acts of sexual abusesatie victim for the
purpose of sexual arousal or gratification and that the defendant used his parental
authority to commit the act of rape against the victim by telling her that he was
concerned that she had lost her virginity during a surgery when she was young and
needed to examine her hymen.

(Doc. No. 13-15 at 14-18.)

The right to due process guaranteed by the Constitution ensures that no person will suffer

a criminal conviction without sufficient proof. The evidence is sufficient ifétaliewing the
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evidence in the light most favorable to the prosecution, any rational trier obtddtlave found

the essential elements of the crime beyond a reasonable diadison v. Virginia443 U.Sat

319. The state court accurately identified this standard, and analyzed the evidsentegrat
trial in light of it. It al® correctly applied the rule that a reviewing court must “draw all available
inferences and resolve all issues of credibility in favor of the jury’s verditited States v.
Conatsey 514 F.3d 508, 518-19 (6th Cir. 2008) (quotihgted States v. Salgad®50 F.3d 438,
446 (6th Cir. 2001)).

Habeas review adds yet another layer of deference to the sufficiency sinhiysiviewing
such an analysis by a state court in a federal habeas action, “a federal court may not avertu
state court decision rejecting a sufficiency of the evidence challenge simplysbathe federal
court disagrees with the state court. The federal court instead may do so only ifelmstat
decision was ‘objectively unreasonableCavazos v. SmitHl32 S. Ct. 2, 4 (2011). Wiess
credibility assessments are “predominately the business of trial courts, eaieddif habeas courts
do not have license, under § 2254(d), to redetermine witness credibility, whose demeanor is
observed exclusively by the state cou@ivens v. Yukis) 238 F.3d 420 (6th Cir. 2000) (citing
Marshall v. Lonberger459 U.S. 422, 434 (1983)).

Petitioner’'s argument in support of his claim to this Court consists of three mais. point
First, he insists that the victim’s recantation at trial of her previeparts effectively foreclosed
his conviction and made her “unimpeachable.” (Doc. No. 1 at 5.) Second, he maintains that the
forensic interviewof the victim should not have been admitted or considered to support his
conviction because it was unreliab{el. at 6.) And third, he argues that the recorded phone call
between him and the victim confirms “events [that] are embarrassing, and in hindngigiyer,

none of them contain the required elements of ‘penetration’ or of ‘sexual contachthae
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reasonably construed for the purpose of sexual gratification™ required to shgoanvictions.
(Id. at 6-7.)

Petitioner'spresumption that the victim’s recantation on the witness stand automatically
immunized him from conviction is simply incorredtle argues that the victim had a clear motive
to fabricate her earlier reportgpresumably her desire to stay out of the home and be able to visit
with her boyfriené—but she had an equally clear motive to falsely recant those regbds
pressure from her pants’ blaming her for the family’s troubles and her feelings of guilt. It was
the prerogative of the jury, who observed the victim’s demeanor during trial, to weigh those
possible motives and determine which version of the victim’s story was the truth.

Petitioner suggests that the version of the story relayed through the victim’s forensic
interview should not even have been an option for the jury to believe because it wassitidelmis
But that point is not germane to the question of whether the adreittddnce was sufficient to
support his convictions{i] n assessing the sufficiency of the evidence the Court is required to
weigh all of the evidence, even that evidence which was improperly adinBmith v. Rivard
No. 16CV-10208, 2017 WL 2189444, at *3 (E.D. Mich. May 18, 2044ijing Lockhart v.
Nelson 488 U.S. 33, 389 (1988). Moreover, Petitioner waived any claim about the
admissibility of the interview in state couse€Doc. No. 1315 at 18-20), andwhen he asserted
on direct appeal that the evidence was insufficient to support his conviction, he diisatite
alleged inadmissibility of any evidence as part of that clafeeDoc. No. 1312 at 1417.) To
the extent Petitioner’'s current claiig not “the same claim under the samedhg that he
exhausted in state court, that portion of his claim is defaulted and not subjetgra feview.
Wagner v. Smithb81 F.3d 410, 414, 417 (6th Cir. 20@Q8itations omitted) And finally, evenif

Petitoner couldnevertheless dispute the interview’s admissibility in the context ofurient
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claim, the trial court determined that the interview was admissible under Tearmsgdentiary
rules because it was recorded, occurred close in time to thedabegats, and was generally
consistent with the victim’s reports over a thy@ar period. $eeDoc. No. 1315 at 19.) The
victim testified at trial and was subject to cr@esamination about the statements she made during
the interview. Petitioner’spersonalconclusion that the interview was untrustworttgnnot
overcome the state court’s determination that it was.

In the recorded phone call that Petitioner describes as simply embarrassing, he
acknowledged having “take[n] some liberties that might've been questionable” and hawdg ask
the victim’s forgiveness “for the times that it may have gone a bit{@ant. No 137 at 25, 29.)

He did not dispute taking showers and “naked naps” with the vi¢tamat 26-27.) He said “I
examined pur hymen twice.”(ld. at 34.) In response to the victim’s mentioning a particular
instance when he “woke up with a boner” and things got “scary,” he said “I do remember that
That was off the charts and that was wrorftyl” at 34-35.) He asserted that he never touched the
victim’s clitoris and never did anything for the purpose of sexual gratification, but haegiyea
blamed the victim’s “pheromones” for his behavior and said things “went too far” belsause
“really didn’t have a handle on it dtd time.”(Id. at 35.) He said the victim “consumed [his] brain
at that point” and that “the biggest problem was that [he] kept gettingomareny time [he] was
around [her].(Id. at37, 40.) He said the victim was “throw[ing] off pheromones that were making
[his] body respond in ways that were extremely embarrassing,” and that he “was tryind o har
control what was happening down there” around the victim that it ruined his sexuahstigti
with his wife for six months(ld. at 30, 33, 40.)He said that a therapist with whom he discussed
the situation began drawing conclusions that implicated sexual abuse and that¢&bagpoint

of view, she may have had a poinid.(at 31.)
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Petitioner’'s admissions during that phone call thoroughly disprove any argument that his
“embarrassing” behavior with his daughter was not sexual in nature. They also confirm
Petitioner’s “examination” of the interior of his daughter’s vagwmaich, accading to the victim’s
statementluring her forensic interview, involved his “having to move stuff to see where the hymen
was” and doing something that “hurt for a secoiDdc. No. 14, Trial Exhibit Zideoat approx..
10:27:22.) And those acknowledgmentiuring the phone call appear even more incriminating in
light of the fact that, shortly after the call, Petitioner denied to Officer Strickleighi had ever
intentionally seen his daughter nude since she was a I&#dsD¢c. No. 137 at 65-66.) This
evidence, combined with the rest of the trial evidence summarized above, was camefifut
sufficient to support Petitioner's convictions for sexual battery and rape,sjubt atate court
concluded.

Ultimately, Petitionedisagrees with the state court’s decision, bulhd® notcarried his
burden of establishing th#tte decisiorunreasonable The state court’s deference to the jury’s
determination, which was supported by the evidence referenced above by the Tennessee Court of
Criminal Appeals, was not unreasonable. Particularly in light of the “double layerevéded”
this Court must extend on this clainfirst to the jury’s finding of guilt and then to the state
appellate court’s finding of sufficient evidend&hite v. Steelge 602 F.3d 707, 710 (6th Cir.
2009)—Petitioner is not entitled to relief on this claim.

B. Claim 2 — Ineffective Assistance

Petitioner alleges in ClaimtRat trial counsel was ineffective for the following reasons:

1. Failing to object to thadmissibility of evidence;

2. Failing to object to improper impeachment of the victim;

3. Failing to examine evidence;
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4. Failing to call witnesses;

5. Failing to object to improper questioning;

6. Failing to investigate surgeon’s notes from the victim’s surgery;

7. Failingto prepare and research applicable law;

8. Failing to file pretrial motions;

9. Failing to move for a bill of particulars; and

10. Failing to communicate with Petitioner.

(Doc. No. 1 at 910.) Petitioner’'s Motion to Amendyhich the Court has treated asugpplemental
memorandum in support of his Petition;states these sutlaims and adds the allegation that
counsel was ineffective for losing or failing to utilize evidence provided byidPedit (Doc. No.
10 at 6.) The Court will consider this lattessertion as Claim 2.11.

All federal claims of ineffective assistance of counsel are subject to the hejhhewotial
two-prong standard dbtrickland v. Washingtor66 U.S. 668 (1984), which asks: (1) whether
counsel was deficient in representing the defendant; and (2) whether counsel’'s alliegattde
prejudiced the defense so as to deprive the defendant of a faildtretl.687. To meet the first
prong, apetitioner must establish that his attorney’s representation “fell below antiebje
standard of reasonableness,” and must overcome the “strong presumption that counsel’s conduct
falls within the wide range of reasonable professional assistance; that dgfémelant must
overcome the presumption that . . . the challenged action ‘might be considered sound trial
strategy.”Id. at 688, 689. The “prejudice” component of the claim “focuses on the question of
whether counsel’s deficient performance rendeesésult of the trial unreliable or the proceeding
fundamentally unfair.”Lockhart v. Fretwe|l 506 U.S. 364, 372 (1993). Prejudice, under

Strickland requires showing that “there is a reasonable probability that, but for counsel's
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unprofessional errorhe result of the proceeding would have been differ&ttiékland 466 U.S.
at 694. “A reasonable probability is a probability sufficient to undermine confidence in the
outcome.”ld.

The Supreme Court has further explainedStreecklandprejudice requirement as follows:

In assessing prejudice und&trickland the question is not whether a court can be

certain counsel’s performance had no effect on the outcome or whether ditdgos

a reasonable doubt might have been established if counsel dfetehtly. Instead,

Strickland asks whether it is “reasonably likely” the result would have been

different. This does not require a showing that counsel’s actions “more likaly tha

not altered the outcome,” but the difference betw&tncklands prejudce

standard and a moegrobablethannot standard is slight and matters “only in the

rarest case.” The likelihood of a different result must be substantial, not just

conceivable.
Harrington v. Richter562 U.S. 86, 1112 (2011) (internal citations orted). “[A] court need
not determine whether counsel's performance was deficient before examiringejndice
suffered by the defendant as a result of the alleged deficiencies. . . . If ieistealispose of an
ineffectiveness claim on the groundlatk of sufficient prejudice, which we expect will often be
so, that course should be followe&tftickland 466 U.S. at 697.

As discussed above, however, a federal court may not grant habeas relieiom tha
has been rejected on the merits by #gestaurt, unless the petitioner shows that the state court’s
decision “was contrary to” law clearly established by the United States Su@@umig or that it
“involved an unreasonable application of” such law, or that it “was based on an unreasonable
detemination of the facts” in light of the record before the state court. 28 U.S.C. § 2234ak)(
(2); Williams v. Tayloy 529 U.S. 362, 412 (2000). Thus, when an exhausted claim of ineffective
assistance of counsel is raised in a federal habeas petitomuestion to be resolved is not

whether the petitioner’'s counsel was ineffective. Rather, “[tlhe pigotastion is whether the

state court’s application of ti&tricklandstandard was unreasonablg&rrington v. Richter562

26
Case 3:19-cv-01112 Document 24 Filed 11/03/20 Page 26 of 50 PagelD #: 1490



U.S. at 101. As the $ueme Court clarified iarrington,

This is different from asking whether defense counsel’s performance fell below
Stricklands standard. Were that the inquiry, the analysis would be no different than
if, for example, this Court were adjudicatin@tickand claim on direct review of

a criminal conviction in a United States district court. Under AEDPA, though, it is

a necessary premise that the two questions are different. For purposes of
§2254(d)(1), an unreasonable application of federal law is different from an
incorrect application of federal law. A state court must be granted a dedeard
latitude that are not in operation when the case involves review undritkdand
standard itself.

Id. (internal quotation marks and citation omitted).

1. Exhausted Claims

Petitioner exhausted several lag ineffectiveassistancelaims in state postonviction
proceedings. Specifically, Petitioner exhausted claims inquostiction that trial counsel (1)
failed to make proper objections to the admissibthe victim’s forensic interviey(2) failed to
object to the admission of the victim’s testimony from previous juvenile court heg@hdailed
to examine the victim’s journals prior to triahd properly rebut them, (4) failed to consult with
Petitioner about whether he should testify at trial. (Doc. No. 13-21 at 20-28.)

The Tennessee Court of Criminal Appeascurately identified and explained the
Strickland standard for federal ineffectivassistance claimgDoc. No. 1324 at 2728.) It
summarzed the relevant pesbnviction hearing testimony as follows:

At the postconviction hearing, lead counsel stated a jury consultant referred the
petitionefs case to him and he accepted the same. At the time, lead counsel
practiced in New York but met with the petitioner prior to trial both in person and
over the phone. Lead counsel acknowledged the original trial date was changed and
as a result, the jury consultant hired by the petitioner was no longer available to
attend trial.

Lead counsel assertde “fully discussed the case with [the petitioner].” Though

he could not remember how many trips he made to Tennessee, lead counsel
appeared in court for the petitioner and reviewed discovery with the patpiooe

to trial. Lead counsel and the petiter discussed “all of the circumstances of the
case,” and lead counsel “got full explanations of everything.” He “spoke to [the
petitioner] in the presence of [the petitiorswife, and [lead counsel] went over
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the case in detail.” He answered the patiir's questions and believed the
petitioner understood the issues and evidence in the case. Lead counsel also
discussed a plea bargain with the petitioner and stated, “I would never try a case
where the [petitioner] wa&rcompletely involved in it.”

Lead counsel then addressed specific issues that emerged during trial after the
victim recanted her allegations of abuse. Before trial began, lead counsevaras

the victim “made prior statements,” and he discussed the same with the petitioner
and local counsel. He “remember[ed] discussing specifically the fact that [the
victim] . .. was going to deny that [the petitioner] did anything.” He explained his
resulting trial strategy, as follows:

| put forth in front of the jury the fact that there were circlanses
that lead (sic) [the victim] to say the things that she said. And
obviously that argument ditinwork, but | believe that there was a
motive on the [victins] part at that time to say those things. And
there were circumstances that | was able toeatguhe jury.

Lead counsel considered the victgrprior statements to be recent fabrications
rather than inconsistent statements, and he deferred to the record regarding his
crossexamination of the victim about the same. Additionally, lead counsel
explaned he “let .. . local counsel object on all of the issues in the case,” which
included objecting to the victime’prior statements.

Regarding the victins journals, lead counsel believed he “had” them prior to trial
but he was not sure. He remembere@l@ounsel objecting to the admissibility of

the victim's journals, noting “You know, | think [local counsel] objected to it. And

| went along with it, but the judge ruled the other way. And | personalyth
reflection, | can see why he did.” Regardthg admission of the victira forensic
interview at trial, lead counsel again stated he “didio the objection.” After
discussing the issue with local counsel, however, they agreed on a strategy wherein
“it was better for the [victim] to come in and dethat it happened. And | think
there were many motives that were brought out before the jury why she did that.”
Lead counsel did not recall the evidentiary issues surrounding the admissibility of
the victims testimony from a juvenile neglect hearing.

During crossexamination, lead counsel stated he appeared on behalf of the
petitioner at least once prior to trial though he did not remember if he attended a
May 3, 2013 hearing on a motion to continue the petitisrieial, and he did not
remember sending a letter about a conflict in his schedule regarding the same. Lead
counsel confirmed he crogxamined all witnesses during trial but deferred to local
counsel regarding all evidentiary objections though he did “look[ ] over the
Tennessee rules” prior tadl. Lead counsel did not remember when the forensic
interview or juvenile neglect hearings occurred. He did not recall objecting to the
entry of the victims journals or going to the property room to review them before
trial but acknowledged the recordflected that he had not reviewed all of the
journal entries prior to trial. Lead counsel did not remember the dates of thd journa
entries, the substance of the journal entries read into the record at trial, and only
“[vlaguely remember[ed]’ the victihs boyfriend had possession of the journals
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before turning them over to the State. He again stated local counsel handled the
objections concerning the entry of the journal entries as substantive evidence at
trial.

Lead counsel classified the particular facts of the case, wherein the victinetecant
the accusations against the petitioner, “as a little rare” and also acknowledged it
was “unusual” for the State to use prior inconsistent statements to impeach the
victim during trial. Lead counsel did not file apyetrial motions to exclude the
victim’s prior statements, and he did not recall whether he considered filing a pre
trial motion to exclude the journal entries.

Local counsel testified he was retained by the petitioner prior to trial. However,
after he urged the petitioner to take a plea deal, the petitioner hired lead counsel
who took over the case. Prior to lead coursselring, local counsel represented the
petitioner during “a full deperid]nt/neglect trial.” As such, local counsel “was well
aware of all of the facts and had pretty much prepared the trial except fortthe las
minute stuff you do before [lead counsel] came in.”

Local and lead counsel maintained a “cordial” relationship as they prepared for
trial. The two “had telephone conferences” and had “ateth conversation”
wherein they discussed “the evidence, the problems in this case, what the theory
would be,” and “whether or not the victim was goinggstify.” Prior to trial, local
counsel “didit have a real clear certainty in my mind at that point whether [the
victim] was going to deny or not” whereas lead counsel “felt [the victim] was going
to deny” her allegations during her testimony.

During trial, local counsel handled all objections, buttpigd motions and strategy
ultimately fell to lead counsel. Local counsel stated naneemotions were filed

to challenge the Stdte evidence, including the victim journals, the victins
forensic inteview, the victims testimony from the neglect hearing, Mr. Wilson
testimony, or Ms. White testimony. He did not recall the testimony of Mr. Wilson
or Ms. White or his objection, or lack thereof, to the same during trial. Local
counsel admitted he did not object to the introduction of the vistiestimony
from the neglect hearing into evidence.

Regarding the victins journals and counsslreview of the same, local counsel
stated he had “at least what [he] believed was probably the most damaging
portions” of the journal entries prior to trial. He disagreed with lead couwnsel
testimony on this issue, stating “I don't remember what wé tdight, if anything,
before trial or by trial.” However, local counsel also did not “have a memory of
going down and looking at [the journals], so if | said | did not, then | did not.” He
acknowledged the record reflected that lead counsel made a motion during trial to
exclude the victiris journals. Regarding the “crucial” nature of the vicim
journals, local counsetated “I cant give a simple yes or no answer to that because

it depends on what how you are defining crucial. Could they have won the case
without them, yes. . . . It did strengthen their case.”

Local counsel filed a motion for new trial on behalf of the petitioner, a copy of
which was entered into evidence. Within the motion, local counsel did not address
lead counsés motion to exclude the victi® journals as a discovery violation
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during trial. In reviewing this Court's opinion on direct appeal as to local césinsel
objection to the admissibility of the victisiforensic interview during trial, local
counsel acknowledged this Court stated he should have objected to the introduction
of the evidence as cumulative rather than as a violation of the confrontation clause.
Local counsel, however, maintained his objection was “legitimate.”

During crossexamination, local counsel stated he met with the petitioner numerous
times, noting the petitioner “was one of those clients that was more active than
most. Hewould call routinely, he would stop into the office. We had a lot of
communication.” Local counsel was comfortable with the petitigner
understanding of the case, but “was not comfortable with [the petitsdner
understanding of [how] damagirmgrtain pieces of evidence were and we had in
my view little to no chan[c]e to win.” Despite local counseldvice, the petitioner
chose to go to trial.

Local counsel again clarified he “was barred as lead counsel well before the trial.”
As such, he did not prepare any-mal motions regarding the possible recantation

of the victim because he was unsure if the victim would recant at all. Rather, when
the victim recanted at trial, local counsel began considering how to combat the prior
inconsistent stateents andtrategically chose to avoid repeating the vitsiprior
statements by not repeatedly objecting or requesting limiting instructions regarding
the sameAccording to local counsel, “it just wadmoing to change the landscape.

It was not goingd change the fact that the jury heard these statements. It was just
going to draw more attention to them.”

However, local counsel did object to the introduction of the vidgtiforensic
interview. When the trial court ruled against the objection, he adldeunsel
decided the best course of action would be to play the entire interaither than
only playing portions of it. Local counsel explained their strategy, as follows:

Because we- and | cant refer to the specific statements five years
later because | havdreviewed the entire case, | hattereviewed

the forensic interview. But | do have a clear memory of just talking
over with [lead counsel] and making the clear decision in my mind
that if the State was pulling out the damaging parts ofdrensic
interview. We felt that there were parts of the forensic interview that
were -- if not outright helpful, just put somethings (sic) in more
context. Because again, five years later and without having looked
at the forensic interview, | dainrecallif it was her demeanor and
attitude that she had against her father or whether she made specific
statements te that mitigated or made-t | don't recall what it was.

But | certainly felt that it was better for the defense to havfehe

bad parts of the interview were coming in, that the rest needed to
come in because-t | felt that was going to help us.

Local counsel did not recall any discussions about requesting limiting jury
instructions as to the victira forensic interview, her testimonyofn the neglect
hearings, or her journals. He explained:

And 1 think | probably in thinking about it, probably for half a
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minute thought about asking for a special instruction so that, you
know, maybe if that would have not come in, we could have moved
for a judgment of acquittal because if she recanted, and then there is
no other evidence could we move for a judgment of acquittal.

But you know, as has not been discussed here yet, when that
controlled phone call was made with [the petitioner]. | mélaat,

was definitely coming in. And that was clearly enough for [the] State
to overcome a judgment of acquittal, so | just didee any upside

to either objecting or asking for special instructions.

Now, would it have been maybe better or penpeattice for one of

us, [lead counsel] or myself, to file some pretrial motions to try to
whittle these other statements down, probably. But given the total
landscape with all of the evidence, | dthink it would have made

a difference in the verdict.

Local counsel did not dispute the motion to continue but also could not provide
additional details surrounding the reason behind the same. He recalled having to
“track down [lead counsel]” during the motion hearing and noted the case was
ultimately continud. Finally, local counsel did not remember anything concerning
the absence of a sexual evaluation in the presentence report of the petitioner.

During redirect examination, local counsel explained he had approximately “48
hours notice that [the victim] was probably going to recant. So | had that much time
to think about it at least.” Local counsel admitted he did not consider the prior
inconsistent statementmadmissibility under Tennessee Rules of Evidence Rule
613(b) as cumulative, extrinsic evidenceegfthe victim admitted to making the
prior statements during trial. Local counsel stated he did not

have a specific memory of [the victim] testifying and saying, yes, |
said this to this person or that to that perséom tonfident it
happened just from mgeneral recollection about the case, but |
don’'t remember what she said as to each prior statement as far as
admitting that she made that.

The petitioner then testified, stating he hired a jury consultant after localetouns
expressed “he didh believe e could convince a jury” and encouraged the
petitioner to take a plea bargain. The petitioner then hired lead counsel on the
recommendation of the jury consultant and the strength of lead caunséhe
resume. Prior to lead counsel joining the defeesent the petitioner and local
counsel went over the charges, but the petitioner stated they did not really discuss
“the facts behind them.” Though the petitioner no longer trusted local counsel prior
to trial, he remained on the case with lead counsel.pEtidgoner met with lead
counsel twice, “[t]he day that we were supposed to have a trial arid, didd then

the day when the trial actually happened.” The petitioner explained on the original
trial date, he flew family in from Texas and Colorado, flew jury consultant in

from California, and flew lead counsel in from New York. However, the case did
not go to trial that date, but the petitioner was “not entirely sure” why. As a result,
the jury consultant was not able to make the new trial date amettiiener only
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had his wife, lead counsel, and local counsel with him during the same.

Before trial began, the petitioner learned the victim might recant her allegations
against him. According to the petitioner, the victim tried to approach him at church
but he did not engage with her. Instead, the victim got lead cosinsidphone
number from the petitiones aunt and contacted lead counsel herself. The
petitioner, however, did not know when lead counsel learned the victim would
likely recant at trialnoting the issue “really wadndiscussed with [him].” The
petitioner and lead counsel discussed the vistipptential recantation “[n]ot in
specific terms, only in generalities of if this happened, if that happened, tisat is a
far as that went.”

The pettioner and lead counsel had “[nJumerous phone calls,” and the petitioner
provided lead counsel with “everything [he] had” in support of his defense. The
two also discussed whether the petitioner should testify or not at trial. The petitione
stated leadaunsel “said that [local counsel] recommended that | not [testify] and
[lead counsel] was going to stick with what [local counsel] said, and he said no.”
The petitioner and lead counsel did not discuss anything further in regards to his
decision, and the petitioner stated neither local nor lead counsel would discuss
“what kind of questions to expect if he did” testify or provide “instructions on how
to testify.” The petitioner acknowledged his participation in a colloquy during trial
wherein he stated it wgahis decision not to testify. The petitioner stated his trial
testimony would have helped his case in that:

| could have explained that phone call. There is a lot of back story
behind that that nobody else really offered. | could have explained
the relatonship with my daughter and what was going on. | could
have explained the moral position of me and my wife as far as my
daughters behavior. Everything that lead (sic) up to that, | could
have-- | could have brought a lot to that.

Regarding the victins journals, the petitioner understood the victim “admitted to
having fabricating them and even explained how.” To that end, the petitioner stated
he found “a stack of blank notebooks and a box of different colored pens” in the
victim’s room which the petitiaar believed to be the materials used by the victim

to fabricate her journal entries. He gave local counsel the materials, Yputehe

not presented at trial. Regarding the journals in the’Statssession, the petitioner
stated local counsel “had maytoir or five pages that were photocopied out, but
beyond that” local counsel did not review the content of the journals further.

Finally, the petitioner stated appellate counsel told him he could not amend the
motion for new trial because the notice of appeal had already been filed despite
local counsel ensuring it could be amended. The petitioner stated local counsel “told
me three times that issues that | wanted on that could be ameniey could be

added by the next guy was his quote.” The petitioner listed the issues not presented
in the motion for new trial, including “[t]he admission of the forensic interview, the
journals. Im trying to remember. There were four or five that | felt should have
been added on and [local counsel] just similarly would not add them. He said the
next guy would amend it is the word he used was amend.” After filing the motion
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for new trial, local counsel withdrew from the petitiosecase. Lead counsel
withdrew prior to the filing of the motion for new trial.

During cros-examination, the petitioner stated he did not travel to New York to
meet with lead counsel. Instead, they met when lead counsel traveled to Nashville.
The petitioner did not consider the potential difficulty in meeting with arobut

state attorney prioto trial but noted he talked to lead counsel on the telephone
“[nNJumerous times.” The petitioner told lead counsel “[a]s much as [he] knew”
about the charges against him despite not having “a list with details on it" as
requested by lead counsel.

The petitioner further addressed the evidence produced against him atdrial. H
believed the substance of the juvenile court hearings were “general mostly” and, in
his opinion, “lies.” The petitioner acknowledged the recorded telephone call
between him and the victim was discussed during the juvenile neglect hearings
which addressed the victisiaccusations that the petitioner touched her breasts and
buttocks, took naked naps and showers with the victim, checked the’sictim
virginity by touching her vagina, and touched the vitsimagina while having an
erection. As such, the petitioner admitted he was aware of the \@csipecific
allegations of abuse but stated he “knew it Wasme.” The petitioner sent lead
counsel transcripts of the juvenile neglect hearings after which they had “lots” of
discussions about the same, and the petitioner provided lead counsel with his
version of the story. The petitioner was comfortable lead counsel understood his
position regarding the allegations and the evidence in the case prior to trial. “More
important to [the petitioner] was that [lead counsel] believed [him].” The quaditi
stated he communicated with counsel during trial, heard the victim recant, and
chose not to testify.

On the Friday before trial, the petitioneretmwith lead counsel at his hotel in
Nashville. The petitioner began “to have some doubts” about lead counsel because
“[h]e said he didit remember a lot of stuff,.. and eventually he chased me out of

the room.” The petitioner relayed his insecurities about lead counsel to his wife, not
local counsel. The petitioner repeated, “I did not trust [local counsel] one bit by that
time.” The petitioner did not inform the trial court about his issues with counsel,
explaining:

Ma'am, I'm not a lawyer, | dohknow what | could have done at
that point. The trial was here, | had [local counsel] | didmst; |

had [lead counsel] that | was beginning to have doubts about. What
was | supposed to do?..They had already postponed this numerous
times because | wasying to get counsel together. | really ditn
expect them to say well, okay,’lego ahead and put this off another
year.

The petitioner did not remember the terms of the plea offer but stated *ti wint
to plead guilty to something that | had not done.”

During redirect examination, the petitioner stated lead counsel did not ask the
petitioner to come to New York to discuss the case prior to trial and lead counsel
did not review the juvenile neglect transcripts with him prior to trial. The pefitione
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believed he provided counsel with all of the information he could about the
evidence against him, but he did not know counsel failed to review the entirety of
the victim s journals. Throughout the trial, the petitioner became concerned that
lead counsel was suffering from “[m]emory loss.” After learning lead counsel
father suffered from dementia, the petitioner “finally went awe, | s€'s. rbving
trouble with memory because it runs in his familyn hot a doctor, so | carback

that up. Thds justa connection that | made that kind of helped explain why he was
as forgetful as he was.” The petitioner stated he learned through his direct appeal
that counsel made the incorrect objection regarding the admissibility of theidorens
interview at trial.

Finally, at the request of the pasinviction court, the petitioner provided a
description as to how he would have explained his actions with the victim had he
testified at trial:

[The postconviction court]: And just so | can try to evaluate as the
law requires me to, you raised about wishing you had testified but
they didnt prepare you and didn't do anything, and I’tddmow
exactly what the record says about all of that hearing at the time, but
just so | can get a general understanding of how that decision not to
testify might compare to what you would have told the jury. Because
you said earlier that you would have testified and explained a phone
call and what your daughter had said at juvenile, so my question is
this: How would you have explained and knowing that you would
have been crossxamined by the State about all of this? The phone
call discusses your statement of, at times it went a bit too far, you
talk about naked naps. You talk about every time you were around
her, Im using your words, hard-ons.

And you couldrt help it. You checking her hymen multiple times and it
had a little nick in it. And that her vagina, using your words again, was a
little big, just generally- and thats just a few of the things, what would
you have told the jury about all of that?

[The petitioner]: First of all, she made two very disturbing accusations.
[The post-conviction court]: I'm talking about, these are your statements.
[The petitioner]: Right. Right. Hold on.

[The post-conviction court]: Okay.

[The petitioner]: And having made those accusations tidake any sense,

they were confusing. | didh understand what she was saying, so |
recounted the three most embarrassing events and all of the three
embarrassing events that could have possibly come to those kind of events
and none of them contained it. And | have talk to her previously about these
things. Nothing that | said to her waswhat | had said before. And they
were all fabricated to manipulate my daughter.
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[The postconviction court]: I'm not talking about any fabricatiofml
talking about your statements.

[The petitioner]: Yes, sir. Yes, sir. Parentparents-

[The postconviction court]: You would have been asked by the State, what
did you mean, [ ], when you said on the phone conversation that you went
a little bit too far? And why did you, [ ], on the phone call say that you were
checking her hymen to see if she was still a virgin?

[The petitioner]: | will tell you what, we will go with the hymen one.
[The post-conviction court]: Okay.

[The petitioner]: Okay. Parents sometimes lie to their children.
[The post-conviction court]: About Santa Clause, yeah, | get that.

[The petitioner]: | had had a very rebellious child. She did not respect my
authority or my instruction. She was very flirty, she washe behaved in
a promiscuous matter.

[The postconviction court]: The jury over there is already looking kind of
suspect on you.

[The petitioner]: Hold on.
[The post-conviction court]: Okay. Go ahead.

[The petitioner]: Anything that | could tell her that would give her that
doubt, that moment of hesitation in which she can make a decision not to
have sex would be in my opinion a good thing. Me and my wife, we have -
- we hold to the purity values.n trying to think of a good way to sayis

thats not-- my wife and | were both virgins when we got marriets It
important to us. [The victim] was not getting it. So anything that | could do
to give her that hesitation, that moment of pause, anything that | could get
her to stop behaving inwaay that would make other teenage boys believe
she was coming on to them, anything that | could do to prevent that.

[The postconviction court]: And how does that have to do anything with
checking her vagina?

[The petitioner]: Sir, | walked into the room for about three seconds, |
looked, I said huh. | left the room, I told her it was thick and beefy and was
really going to hurt the first time she had sex. It was really going to hurt a
lot and it was going to bleed a lot.

[The post-conviction court]: So —
[The petitioner]: If | was going to try to do that, why would | —
[The post-conviction court]: You checked it.

[The petitioner]: | looked and then | walked out of the room. | was fully
clothed I could-

[The postconviction court]: And the naked naps and the | got an erection
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every time; what is the jury going to think of that?

[The petitioner]: Well, there was only one. It was an accident, it was a
mistake. | work third shift at UPS. | had to get sleep sometimes, | did take
naps during the day. It was June, we had a hydration program. | drank a lot
of water and | had a problem with erectile disfunction (sic) and | was took
some medication that was given to me by a doctor. I lekpect to wake

up with one. It was embarrassing. | was ashamed. | had one.

[The postconviction court]: So you would have had to acknowledge that
you took naked naps with your daughter?

[The petitioner]: | took a nap | was, she wash | was under the sheets,
she wastt. | did wake up with an erection. It was embarrassingdn’t
know what to do about it. She left the room, gave me some time to work out
what to do about it.

[The postconviction court]: But then they would ask you about on page
three of the phone call what you meant by you agree you took liberties with
your daughter that were questionable.

[The petitioner]: When she was cuttirgwhen | found that she had been
cutting and | went into the bathroom and examined her after she got out of
shower, that’s the naked shower part. She was naked, Itwlasav her.

[The postconviction court]: So th&s what you are talking about it was your
sin, not hers (sic)?

[The petitioner]: Yeah, | was not comfortable with it. | didfeel good
about it. | was embarrassed about it. But yeah, | did it.

[The postconviction court]: And you think that would have been a good
thing to express from your perspective to [the] jury?

[The petitioner]: It would have been better than not I'm saying.

| almost wish you could have a Bible and I could put my hand up here and
say | didn’t do that.

After its review of the evidence presented, the qgostviction court denied the
petition, finding the petitioner failed to carry his burden of proof to show the
ineffective assistance of trial counsel. The petitioner timely appealed.

(Doc. No. 13-24 at 16-27.)
The court then rejected Petitioner’s ineffectagsistance claims on the merits:

I. The Victim’s Prior Statements

The petitioner argues trial counsel were deficient in their handling of the
admissibility of the victim’s priostatements, including her forensic interview and
hertestimony from the neglect hearing, at trial. Specifically, the petitioner asserts
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trial counsel failed to properly object to the introduction of the victim’s forensic
interview andtestimony from the neglect hearing as cumulative evidence under
Tennessee Rule &vidence 613(b).The petitioner also asserts trial counsel erred
in conceding thetestimony from the neglect hearing was admissible as
impeachment evidence. Finallyie petitioner argues trigbunsel were deficient

by failing to file pretrial motions to limithe introduction of the victim’s prior
statements. The State contends trial counstbsegy concerning the victim’s prior
statements was “appropriate under tireumstances.” Upon our review of the
record, it is clear thpetitioner cannot show prejudice resulting from trial counsel’s
handling of the victim’s prior statements amelisnot entitled to relief.

At the postconviction hearing, both lead and local counsel testified thestiget

in significant communication with the petitioner during which the petitioner
providedexplanations for his behavior as alleged by the victim. Additionally, trial
counsel and theetitioner reviewed the victim’s prior statements made in the
forensic irerview, theneglect hearings, and portions of her journals. After the
discussions, trial counsel and tpetitioner pursued a trial strategy wherein they
would demonstrate the victim’s motives alteging abuse against the petitioner.
Though lead counseind the petitioner suspectéigde victim might recant her
allegations of abuse during trial, local counsel was unsuteafame. As a result,
local counsel did not address the victim’s potential recantaiitih it occurred
during trial. When the victinrecanted and the State introduced the victim’s forensic
interview into evidence, local counsel objected to the introduction of it. The trial
court, however, overruled the objection. The record shows local counsel then made
a strategic decision not to dramnecessary attention to any of the victim’s prior
statements wherein she accused the petitioner of sexual abuse. To that end, local
counsel did not continue to object to or request jury instructions regarding the
introduction of the prior statements. “Tfect that a particular strategy or tactical
decision failed does not by itself establdgficiency.”Nesbit v. State452 S.W.3d

779, 796 (Tenn. 2014) (citingGoad 938 S.W.2d at 369). Accordingly, the
petitioner has failed todemonstrate trialcounsel’'s defense strategy was
unreasonable, fell below professiomalrms, or that it prejudiced the outcome of
his caseGoad 938 S.W.2d at 369 (citingtrickland 466 U.S. at 687, 68&axter,

523 S.W.2d at 936).

Additionally, the record makes clear the victim alleged sexual abuse adenst t
petitioner, and the petitioner confirmed portions of the same during a controlled

1 Tennessee Rule of Evidence 803(26) allows the introducticm witness’sprior inconsistent
statement as substantive evidence if it is otherwise admissible under Rule #iE3derlarant testifies and

is subject to crosexamination about the statement, the statement is recorded, signednarrglee oath,
and the judge finds by a preponderance that it is trustworthy. Rule 613(ljgartivat extrinsic evidence
of a prior inconsistent statement is not admissible until the withesmt@goortunity to explain or deny it
and the opposing party has an opportunity to question the witness abdehitesse law provides that
such extrinsic evidence “remains inadmissible when a witness unequivoaaitg &ol having made the
prior statement."State v. Martin 964 S.W.2d 564, 567 (Tenn. 1998). Petitioner's position, at post
conviction and before this Court, is that counsel should have objected to the admidsovicim’s prior
statements on the basis that they were cumulative and consistent with heroadimisaving given them.
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telephone call with the victim. At trial, the victim recanted some of her allegations
but did not deny making the prior allegations of abuse against the petitioner. The
defenseattempted to highlight portions of the victim’s varying stories in an effort
to demonstrattheir theory of the case, that the victim was motivated to allege abuse
against thgetitioner in the past. The jurypWever, ultimately rejected the defense
theoryand nothing in the record suggests the outcome of the petitioner’s trial would
have been different had trial counsel pursued a different objection to or a limiting
jury instruction on the victim’s prior statemts.Strickland 466 U.S. at 694. The
petitioner is not entitled to relief.

Il. Reviewing the Victim’s Journals

The petitioner next argues trial counsel failed to fully investigate histpagset
reviewing all of the victim’s journals prior to trial. The State asserts trial cbsinse
investigation into the victim’s journals “was satisfactory under the circunoesa’
andwe agree. In reviewing this issue, the pamtviction court determined trial
counselere not deficienin failing to review the entirety of the victim’s journals
prior to trial becausfu]ntil [the victim] recanted, neither the State nor the defense
team expected thogeurnals to be a part of the proof against the [p]etitioner.” As
such, the postonvictioncourt found “it iswithin the range of competency for an
attorney preparing for trial to nahvest a significant amount of his or her
necessarily limited time and energy reviewwmgiluminous journal entries that
neither party expected to contain additional releeardene or to be a portion of
the State’s case against the [p]etitioner.” The postconvicbart further held the
petitioner failed to show he was prejudiced by tr@linsel’s failure to review the
entirety of the journals because lead counsel “swiifttprporated many of the new
journal entries as supportive of the defense’s theory ofdke that [the victim]
had recently fabricated the allegations.”

Upon our review of the issue, we agree with the -poswiction court. At the
evidentiary hearing, local counsel stated he reviewed “the most damaging portions”
of the victim’s journal entries prior to trial and lead counsel believed he did the
same.Though neither counsel remembered reviewing the entirety of the journal
entries in theproperty room prioto trial, the record indicates trial counsel were
aware of the victim'rior statements and prepared the defense of the petitioner
accordingly. As noted abovioth lead and local counsel testified they engaged in
thorough communications with tipetitioner and learned his explanations for the
allegations of abuse. After doing so, tre@unsel made the strategic decision to
present a defense wherein thagempted todentify the victim’s motives for
making false allegations against the petitioner. Thdbg jury did not agree with

the defense theory, nothing in the record indicates trial cowesel deficient by
failing to review the entirety of the victim’s journals. Rather,réfwrd shows trial
counsel were aware of the victim’s prior statementduding the onemsade in the
journals, which they used to support their defense theory. Thougteth®ner
argues a more thorough investigation into the victim’s journals woulddmeareyed

the outcome of his trial, we are not persuaded. The entieaskettrategy relieah

the theory that the victim fabricated the allegations against the petitioner, and trial
counsel utilized the victim’s journals to that end. The petitioner is not entitled to
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relief.

Similarly, the petitioner asserts trial counsekevmeffective for not putting forth
evidence of the blank journals the petitioner found in the victim’s room as
corroboratingevidence of the victim’s “trial testimony of a scheme to fabricate
journal entries.” As tothis issue, the postonviction courtstated: “There is
absolutely nothing unusual about tfect that a teenage girl, who regularly
journaled, would have additional blank journal&@r room. Thus, the [c]ourt finds
that the [p]etitioner was not prejudiced in this respgctrial counsel'dailure to
review all of the journals.” Again, we agree. Nothing in teeord demonstrates
trial counsel's strategy regarding the victim’s journals wassooind, and the
petitioner has failed to show that trial counsel’s strategy regarding ¢veew d

the journals amounted to deficient performargteickland 466 U.S. at 68%ee
Tenn. Code Ann. § 480-110 (f); Goad 938 S.W.2d at 369. The petitioner is not
entitled to relief.

lll. Right to Testify

Finally, the petitioner argues trial counsel wasffective for failing to adequately
consult with him regarding his right to testify, arguing “he had a lot to offer his
defensehad he taken the witness stand during trial.” In reviewing this issue, the
post-convictiorcourt found “the case was presensedording to the [p]etitioner’s
wishes and that he wastensively involved in all such decisions.” Our review of
the record reflects that of tip®st-conviction court.

As explained at the pasbnviction hearing, after preparing the petitioner’s ¢ase

trial, local counsel advised the petitioner not to testify. Lead counsel agreed and
advised the petitioner of the same. The petitioner stated he decided not to testify
after hearing the victim recant at trial and discussing the same with trial counsel.
After doingso, the petitioner engaged ifvmoncolloquy? and relinquished his

right to testify.Trial counsel explained, and it is evident in theordcthe petitioner

was very involved irthe preparation of his defense, and he communicated freely
with trial counsel throughoutheir representation. The peasinviction court
accredited trial counsel's testimony, andthing in the record preponderates
against its factual findingSee Tidwell v. Stat822S.W.2d 497, 500 (Tenn. 1996).
Therefore, in reviewing the record as a whole, it is dlearpetitioner waived his

right to testify after discussing his options with trial counBetther, the record
indicates the petitioner engaged iMamonhearing during which haffirmed he
understood his options regarding his right to testify and waived the Béonson

v. State 18 S.W.3d 152, 163 (Tenn. 1999). The petitioner is not entitled to relief.

At the postconviction hearing, the petitioner offered his explanation of the
allegations against him which he would have testified to at trial. However, in doing
so,the petitioner admitted to touching the victim’s hymen, to taking “naked naps”

2 In Momon v. State of Tenness&8 S.W. 3d 152 (Tenn. 2000), thennessee Supreme
Court held that a defendant’s constitutional right to testify should be safeguarded logseari
demonstrating on the record that any waiver of that right is intentionally made by ¢inel atef
personally. Those hearings are commonlyrrefeto in Tennessee aslbmonhearings.”
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with thevictim, and to having an erection during a nap with the victim. Though the
petitionerbelieves he could have justified his actions by explaining his “purity”
beliefs to the jurywe are not convinced. As noted the postconviction court,

“the State’s case was vestrong” against the petitioner, and the petitioner’s
proposed trial testimony would nbave overcoméhe overwhelming amount of
evidence presented by the State whistluded the petitioner’'s own admissions to
the abuse of the victim. The petitioner is antitled to relief as to this issue.

(Doc. No. 13-24 at 28-31.)

As the Court understands Petitiosearguments, the claims exhausted in state court
pertaining to counsel’s handling of the admissibility of the victim’s forensic ierand previous
testimony comprise his current Claims 2.1, 225, 2.7, and 2.8 as they are identified above.
Petitioner argues that the rejection of those claims by the state appellate court during post
conviction proceedings was unreasonable because it somehow contradicted that dogrts rul
direct appeal in which he says “the court of appeals recognized thebetroould do nothing
about it because it was not included in the motion for a new trial.” (Doc. No. 1 aBuRthe
Tennessee Court of Criminal Appeals did not find any error on direct appeal in the adnfission o
the victim’s prior statements. The coddtermined that Petitioner had waived the particular issue
about admissibility that he asserted on appeal by failing to raise it in the triallrguttdid not
express any opinion about whether admission of any of the prior inconsistent stateraentsrwa
or whether a particular objection would have had any likelihood of changing the outcome of
Petitioner’s trial (Doc. No. 13-15 at 18-20.)

The remainder of Petitioner's argument with respect to these clainss domin to an
assertion that thstate court simply reached the wrong result, but that does not establish that its
decision was unreasonable as required to prevail under AEDPA. In addition to its finding tha
counsel’'s handling of the previous statemewds at least partly strategic, @hstate court found
that Petitioner was not prejudiced as a result of that handling. (Doc. N3l 4828-29.) And

Respondent correctly points out that evers-ak Petitioner maintairsTennessee’s Rules of

40
Case 3:19-cv-01112 Document 24 Filed 11/03/20 Page 40 of 50 PagelD #: 1504



Evidence precluded admission of the recorded statements themselves, the prosecubaveoul
gotten the same information before the jury by painstakingly asking the victim to confirm having
made the previous statements {meline. (SeeDoc. No. 20 at 52.) That method would have been
more laborious and perhaps less impactful for the jury. But there is no reasoieve tiedt it
would have produced a different result, especially when combined with the other evigleinse a
Petitioner, including his own statements during the recorded phone call with his daughter.
Accordingly, the state court’s finding that Plaintiff suffered no prejudice in coonesith these
claims is not unreasonable, and he is not entitled to relief on Claim 2.1, 2.2, 2.5, 2.7, or 2.8.
Claims 2.3and 2.1lraisePetitioner's exhausted issigbout counsel’s alleged failure to
examine and prepare to rebut the use of the victim’s journals. As quoted above, the state court
found that counsel’s performance with regard to the journals was not objectivelyrdefraihat
Petitioner was not prejudiced by that performance. (Doc. N@41& 29-31.) Petitioner clearly
disagrees with those determinations. He argues that “[b]Jecause counselofabeimine the
journals prior to trial,” they were unaware of “thgeciic content of the journals until trial.” (Doc.
No. 10 at 11.) But he does not explain what additional use counsel should have made of the
victim’s journals or how that use would have affected the outcome of his case. He does not, for
example, identify any passages of the journals that should have been usedexamusation or
discusswhat effect they would have hadlle also repeatedly complains about counsel’s failure to
use the blank journals and box of pens he found in the victim’s room as ewdéecdabricating
the damaging journal entries. (Doc. No. 1 at 11; Doc. No. 10 at 11.) But counsel elicitedngstim
from the victim at trial about having faked her journals and how she used multiple pen®to do s
(Doc. No. 134 at 85.) Offering empty journals and pens into evidence would have been minimally

effective at best to corroborate that testimony, giver-tHaatthe state court observedne would
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expect to find those items in the room of anyone who keeps journals. Thus, regardless of whether
counsel performed deficiently in failing to examine the journals in their entiretytpririal, the
state court’s determination that Petitioner was not prejudiced by that faihei@s@nable.

Petitioner includes in Claim 2.10 his exhausted claim about counsel’s alleged ti@ilure
communicate with him about whether he would testify at tNahen counsel announced at trial
that Petitioner would not testify, the trial judge had Petitioner sworn in and promptedldounse
have the following colloquy with him out of the presence of the jury:

Mr. Horst: Mr. Hochhalter, please state your name for the record.
Defendant: Darrell Dean Hochhalter.

Mr. Horst: You are the defendant in this cause?

Defendant: Yes, sir.

Mr. Horst: And do you realize that you #ave the right to testify in this case in
your version of events to the jury?

Defendant: Yes, sir.

Mr. Horst: And do you also realize you have the right not to testify and the Court
will instruct the jury that they are not to infer anything about your decision not [to]
testify?

Defendant: 1do, yes, sir.

Mr. Horst: Okay. And do you understand that it is your right and your right alone,
and while Mr. Slovis and | can give you advice, it is your decision whether you
testify or not; do you understand that?

Defendant: Yes, | do.

Mr. Horst: And based upon all of those things, what is your decision? Do you wish
to testify or not testify in [this] case?

Defendant: To not testify.
(Doc. No. 136 at 56-57.) It is therefore clear that Petitienpersonally, willingly chose not to
testify at trial.

Nevertheless, Petitioner suggests that his choice was made based on ineffeateve adv
from counsel. He argues that counsel “breached his duty to consult with Petitioner e thiedca

to have meaingful discussions concerning whether to testify or not.” (Doc. No. 10 at 10.) He
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says that counsel advised him that there was no need for him to testify in light of timésvicti
recantation and that they did not discuss the testimony he could offér @hdle victim’s journal
entries, (2) his statements during the recorded phone call, (3) his own creditalitsc of a
criminal record, (4) “other explanations Petitioner could offer if he tedfif(éd. at 11.) He says
that counsel also did not discuss with him the dangers of testifying, includingegianasmation

or opening the door to more damaging evidenick) (Counsel testified at the pesbnviction
hearing that Petitioner had “more than average” participation in discussing amd)rdegisions
about how to proceed in his case. (Doc. Ne2@3at 53.) And Petitioner acknowledged that he
had spoken with counsel “numerous times” while his case was perdngiany times that he
“wouldn’t dare put a number” on itld; at 80, 85.) The state courts accredited the testimony to
the effect that Petitioner was “very involved in the preparation of his defense” auhably
concluded that “it is clear the petitioner waived his right to testify after disgusisioptions wh

trial counsel.” (Doc. No. 124 at 31.) The Court has no basis for finding that determination
unreasonable.

Moreover,evenif this Court accepted at face valBRetitioner’s testimony that neither of
his attorneys had a substantive discussion with him about the possibility of testifyings hetw
prejudiced by that failure unless he can demonstrate that he would have offered testitnoay tha
reasonably likely to lead to his acquittdPetitioner fails woefully to meet that standalM/hen
asked athe postconviction hearing what his testimony would have been, he began by accusing
the victim of being “very flirty” and “promiscuous.” (Doc. No.-BB at 95.) He acknowledged
looking into his daughter’s vagina and telling her that her hymen was ‘d@higlbeefy.” [d. at
96.) He acknowledged napping nude in bed with his daughter and waking up with an erection.

(Id. at 96-97.) He acknowledged that he “examined” the victim when she was naked getting out
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of the shower.I(l. at 97.) In effect, his testimny would simply have reiterated his statements
during the recorded call except for his alleged motivation for looking at the vidiymeen:

instead of sincerely wanting to check the status of her hymen, he testified that he samely w

to convince the victim that it would be painful if she had s&k. gt 95-96.) Even without
considering the damage that cresamination might have done to Petitioner's story or the
additional evidence to which he might have opened the door, there is no reasonable likelihood that
this proposed testimony would have changed the outcome of his case.

The Court observes that the Tennessee Court of Criminal Appeals erroneates!ytisit
Petitioner admitted at the pesbnviction hearing to “touching” the victim’s hymen. (Doc. No- 13
24 at 31.) Petitioner actually admitted at the hearing only that he “looked.” (Doc-20aat36.)
But viewing the record and the state court’s analysis in its entirety, its rejectPetitioner’s
claim was not “based on” that singheistake. Accordingly, it does not warrant relief under
8§ 2254(d)(2).

2. Defaulted Claims

Petitioner’s three remainirenumeratedlaims are that counsel failed to call any withesses
(2.4), failed to investigate records of the victim’s kidney surgery (2.6), and failed toforoxe
bill of particulars (2.9). (Doc. No. 1 at 9.Those claims are not properly exhausted because
Petitioner did not include them in his pasinviction appeal. (Doc. No. 138l at 1928.) A
petitioner does not exhaust his state reeethr all ineffective assistance of counsel claims if the
state courts are presented with only one aspect of counsel’s perforiidlatie.v. Foltz 824 F.2d

494, 49798 (6th Cir. 1987).Becausdretitioner has not fully and fairly presented these claims to
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the state courts anid now precluded from doing so Isyate procedural r¢ the claims are
deemed exhausted (since there is no “available” state remedy) but proceduraltgdid¢fam
federd habeas reviewSee Colemarb01 U.S. at 7553; Atkinsv. Holloway 792 F.3d643, 657
(6th Cir. 2015) Thus, federal habeas review of the claims is barred unless the petitioner can
demonstrate that cause and prejudice will excuse the procedural defhait failure to consider
the claims will result in a fundamental miscarriage of jusBeston v. Brewei©42 F.3dB05, 307
(6th Cir. 2019) Dretke v. Haley541 U.S. 386, 392 (2004).

In some circumstances, the ineffectiveness of-posviction coundecan establish cause
“to consider the merits of a claim that otherwise would have been proceduradlyltelef”
Martinez v. Ryan566 U.S. 1, 17 (2012But ineffective assistance of pesinviction counsel can
act as cause only when the ineffectiveness occurs at the initial review stage, ajaehl stage.
Atking 792 F.3d at 661 (emphasis added) (qudiifest v. Carpentei790 F.3d 693, 699 (6th Cir
2015))(“[A] ttorney error at state pesbnviction appellate proceedings cannot excuse procedural
default.’). Petitioner raised his claim about the failure to file a bill of particulars indst p
conviction petition, and the post-conviction trial dogjected it on its merits. (Doc. No.-19 at
56; Doc. No. 1319 at 8485.) Accordingly, because Petitioner defaul@dim 2.9on post
conviction appealMartinezdoes not apply to it, and it is procedurally defaulted and not subject

to habeas review.

3 Any effort by Petitioner to raise these claims in state court now would beapntandprecluded

by Tennessee’s “oRgetition” limitation on postonviction relief. Tenn. R. App. P. 4; Tenn. Code Ann.
88 40-30-102(a), (c).

4 To the extent that Petitioner’'s submissions can be read to includena tblai counsel was
ineffective for failing to offer evidence that it was “phydigampossible” for a man of Petitioner’s 6’2"
height to thrust his pelvis while intathtub §eeDoc. No. 10 at 10), that issue was also raised in the post
conviction petition but defaulted on pasinviction appeal.SeeDoc. No. 13-19 at 57.) Accordingly, it is
not subject to habeas review.
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Petitioner’s claims that counsel was ineffective for failing to call withessevestigate
the victim’'s medical records were naisedin his initialreview postconviction proceeding.
Thus, in theoryMartinezmay apply to excuse their default. To determine whether Petitioner has
effectively demonstrated cause undéartinez the Court considers “(1whether state post
conviction counsel was ineffective; and (2ether/Petitioner’s]claims of ineffeave assstance
of counsel were ‘substantial.Atking 792 F.3d at 660 (citations omitted). For the purposes of
Martinez “[a] substantial claim is one that has some merit and is debatable among jurists of
reason.”Abdur'Rahman v. CarpenteB05 F.3d 710, 713 (6th Cir. 2015) (citiMpartinez 566
U.S. at 14). On the other hand, a claim is not substantial “when ‘it does not have any arerit,”
when it “is wholly without factual support.’Porter v. Genoves&76 F. App’x 428, 432 (6th Cir.
2017) (quotingMartinez 566 U.S. at 1516). If Petitioner demonstrates cause, then the Court
must consider “whether [he] can demonstrate prejudide.’And if Petitioner establislseboth
“cause” and “prejudice,” only then would the Couevaluate [his] claims on the meritdd.
(citations omitted).

Petitioner complains that counsel did not call his wife, the victim’s grandmothevpor
friends as witnesses at trial. (Doc. No. 1 at 11.) He attaches a handwritterestiarom hisvife,
which says that she and her mother, who lived with the family at the time of thentedgeats,
were never interviewed by Petitioner’s attorneys and that she was avérglday and available
to testify. (Doc. No. 1 at 280.) Petitioner’'s wi acknowledges in her statement that she entered
a bestinterests plea to at least one criminal charge in connection with the victimitsrejab at
30.) Neither the statement nor the Petition indicate what the wife’s proposed tystttaal
would have been or how it would have affected the outcome of trial. With his Reply, Petitioner

submitted a second statement from his wife in which she “reaffirm[s her] testinoonyamily
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court” and that her testimony “would have supported” that of the vatitnal and “would have
supported [her] husband’s innocence.” (Doc. Nelz2a 8.) But the family court testimony in
guestion is not in the record before this Court. Moreover, Petitioner's wife wasegedtb be
present for any of the seven incidents that formed the bases of the charges agaomsr Paii of
which happened when Petitioner was alone with the victhaelDoc. No. 138 at 6 (trial court’s
instructions regarding the state’s election of offenseBlitioner has not establisheterefore,
that any testimontis wife could have given would have been helgtutrial, particularly in light

of her own plea.

Similarly, Petitioner has not offered any summary of proposed testimony from the
grandmother or the friends he faults courfeelfailing to call as witnesses:To present an
ineffective assistance of counsel claim based on a failure to call a wargesfgndant must make
an affirmative showing as to what the missing evidence would have been and prove that t
witnesgs] testimony would have produced a different resitalcum v. Burt 276 F. Supp. 2d
664, 679 (E.D. Mich. 2003[citing United States ex. rel. Jones v. Chrab®7 F.Supp.2d 993,
1009 (N.D.lll. 2002)). Petitioner fails to make that showingé.ccordingly,Claim 2.4lacks any

factual support and is not sufficiently substantial to overcome its default pursiauttitoez

Petitioner explains his claim about counsel’'s failure to use records of then'sic
childhood surgery as follows:

Mr. Horst was also madaware of the surgeon’s notes from Vanderbilt Hospital
records where Dr. Breren (pediatric urologist) recorded the existence aovatem

of a hymeneal band during a surgery when [the victim] was 3 years old. These
notes, that could have helped explain some of the petitioner’'s actions, were not
available for trial because Mr. Horst told his client that they were pointlesy. The
were therefore never seen by the jury.

(Doc. No. 10 at 12.) He has also submitted copies of the medical records in questiomjrapnf
the discovery and incision of a hymenal band in the course of surgery to remove her right kidney.
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(Doc. No. 231 at 26-24.) But Petitioner’'s own claim establishes that coumszd aware of the
records andnade the strategic decision thheir introductionat trial was “pointless.” Such
informed“strategic choicesby counsel“are virtually unchallengeableStrickland 466 U.S. at
690-91.

Moreover, counsel elicited testimony from the victim on cesamination at trial about
the surgery and the belief that “there was nothing sexual about” her father’'s examaidier
hymen. (Doc. No. 13 at 66-63.) That purported explanation for Petitioner’s looking into his
daughter’s vaginaas corroborated by Petitioner's comments during the recorded phorseeall (
Doc. No. 137 at 4+42) and by the victim’s statements during her forensic inter{sseDoc.
No. 14, Trial Exhibit 2 videat approx. 10:23.) Accordingly, Petitioner’s explanation for his
behavior was already in the record, and it is not clear what benefit he believes he weuld ha
garnered from the additional corroboration of the medical records. There is no reasonable
likelihood that further proof of the victim’s childhood surgery would have caused the jury to credit
Petitioner’'s explanatioabout checkindher hymen. The jury’s verdict almost certainly did not
turn on whether the victim had a surgical procedure as a young child but oemPetitioner—
who admitted during the recorded call to being chronically sexually aroused by his daughter
looked at her genitalia for the purpose of sexual gratification despite his explan&tlaims 2.6
is thus not sufficiently substantial to overcome its default pursudnatonez

Petitioner also makes unexhausted allegatiapparently under the umbrella of Claim
2.11,that counsel was ineffective for failing to introduce Petitioner's own medicaflde and
emails between the victim and her frlsn Petitioner's records (Doc. No.-23at 25-34),
presumably intended to corroborate his claim of erectile dysfunction, would only haverdcae/

attention to his statements during the recorded call about being so aroused by the vicem that h

48
Case 3:19-cv-01112 Document 24 Filed 11/03/20 Page 48 of 50 PagelD #: 1512



became dgfunctional with his wife. And the emails in question (Doc. Ne128 9-19) would
have similarly drawn more attention to Petitioner’'s alleged beating of his daagiateto not
comment one way or another about sexual abuse. Neither of those isaffesaatty substantial
to garner further review unddtartinez

Finally, Petitioner alleges that the cumulative effect of counsel’s ineffectivenessetkepr
him of a fair trial. This claim fails on habeas review for at least two reasons. First, cumulative
error claims are not cognizable on habeas review because the Supreme Court haschthadr h
cumulative errors may form the basis for issuance of a writ of habeas cengypard v. Bagley
657 F.3d 338, 348 (6th Cir. 201)orraine v. Coyle 291 F.3d 416, 447 (6th Cir. 2002). And
second, the state court held that trial counsel did not commit any constitutional errer in hi
representation of Petitioner, and t@isurt has fand those rulings to be reasonable. Accordingly,
there are no instances of ineffectiveness that could have had a cumulativ®efthe outcome
of Petitioner’s case.

Petitioner is not entitled to relieh Claim 2under AEDPA.
C. Claim 3 —Actual Innocence

Finally, Petitioner asserts his actual innocence as a basis for habeas retieN@gDd at
14.) Butactualinnocence claims are not a basis “for federal habeas relief absent an independen
constitutional violation occurring in the underlying state criminal proceediwgrera v. Colling
506 U.S. 390, 400 (1993¢ee also Cress v. Palmdi84 F.3d 844, 854 (6th Cir. 2007) (noting that
a freestanding claim of actual innocence is not cognizable on habeas review). “This rule is
groundedn the principle that federal habeas courts sit to ensure that individuals angpnsoned
in violation of the Constitution- not to correct errors of fact.Herrera, 506 U.S. at 400.

Accordingly, this claim is not cognizable.
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Moreover, for the reasons explained in the Court’s analysis of Claim 1 above, Petitione
has not demonstrated that he is actually innocent of the crimes for which henvased.
Accordingly, to the extent Petitioner attempts to claim innocence in order to invoke the
“miscarriage of justice” exception to overcome default of any of his claims, the Court rbpgcts t
argument.In Schlup v. Delp513 U.S. 298 (1995), the Supreme Court held that a habeas corpus
petitioner should be permitted to argue the merits of defaulted underlying claims der
“presents evidence of innocence so strong that a court cannot have confidence in the @utcome
the trial unless the court is also satisfied that the trial was free of nonharoresitutional error.”

Id. at 316. The threshold inquiry is whether “new facts raised sufficient doubt abotibfeets]
guilt to undermine the confidence in the restithe trial.” Id. at 317;Reeves v. Fortned90 F.
App’x 766, 769 (6th Cir. 2012). Nothing Petitioner has presented in this case raises sufficient

doubt to undermine confidence in his convictions.
Petitioner is not entitled to relief on Claim 3.

VI. CONCLUSION
Petitioner'shabeaglaims fail on their meriter are foreclosed from habeas revi@wvthe
reasons set forth above. Accordingly, the Court will deny the requested relief anssdiseni
Petition.

An appropriate Order will enter.

=

WILLIAM L. CAMPBELL , JRY”
UNITED STATES DISTRICT JUDGE
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