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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JAMES ALLEN POLLARD )
#451241, )
)
Petitioner, )
) NO. 3:20-00017
V. )
) JUDGE CAMPBELL
WARDEN MIKE PARRIS, )
)
Respondent )
MEMORANDUM

Petitioner isa state inmate serving an effective sentence of life fordegtee murder and
especially aggravated robberiie filed a pro sepetition for the writ of habeas corpus under 28
U.S.C. 8§ 2254n the United States District Court for the East®istrict of Tennessee, which
transferred the case to this Court pursuant to the courts’ consistent pracgeewing habeas
petitiors in the district of conviction The Court willdenyhis petition for the reasons set forth

below.

l. BACKGROUND AND PROCEDURAL HISTORY

On February 12, 2009, a Davidson County jury convicted Petitioner of one count-of first
degree felony murder, one count of first-degree premeditated murder, and one cepatiaillg
aggravated robbery. (Doc. No.-1mat 124-26.) The trial court merged the two murder counts and
sentenced Petitioner to life in prison for the murdelr.gt 124-25.) The court sentenced Petitioner
to 18 years in prison for the robbery count and ordered the two sentences to run consecutively for
a total effective sentence of life plus 18 yedis. gt 126.)

On direct appeal, the Tennessee Court of Criminal Appeals affirmed Pet&ioner

convictions and individual sentences but found thatrthkecourt had failed to makibe required
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factual findings on the record to support consecutive sentencing and remanded fer a ne
sentencing hearing. (Doc. No.-19.) Both sides moved for permission to appeal to the Tennessee
Supreme Court. (Doc. No$5-21, 1522.) The state supreme court granted the state’s appeal and
denied Petitioner’s appeal. (Doc. No-23.) The court went on to agree with the lower appellate
court that the trial court had failed to consider factors required to support conseenteremg,
affirmed the lower court’s ruling, and remanded for new sentencing. (Doc. N&7.150n
February 7, 2014, the trial court entered amended judgments ordering that Petitionensesent
of life and 18 years would run concurrently, for an effective total sentence of life in pbsmm. (
No. 15-29 at 27-29.)

Petitioner, through counsel, filed a petition for poshviction relief in the state trial court
on December 2, 2014. (Doc. No.-29 at 30.) After an evidentiary hearing and briefing by the
parties, the court denied relief on July 27, 20I1d..gt 121-25.) The Tennessee Court of Criminal
Appeals affirmed on November 8, 2018. (Doc. No. 15-55.)

Petitioner’'s pending federal habeas petition wexeived by the United States District
Court for the Eastern District of Tennessee on February 9, 2019, and Respondent doesshot conte
its timeliness. (Doc. No. 1 at 19; Doc. No. 1&Respondent has filed an answer opposing the
petition along with releant portions of the state court record. (Doc. Nos. 15, 16, 19.) Petitioner
has elected not to file an optional reply, despite the Court’s sua sponte extension afitine de

for him to do so.%ee Doc. No. 25.) This matter is thus deemed fully briefed and ripe for review.

Il. STATEMENT OF FACTS

The Tennessee Supreme Court succinctly summarized the case on direct appeal:

At approximately 11:26 a.m. on March 24, 2006, officers of the Metropolitan Police
Department of Nashville and Davidson County responded to a 911 report of a
shooting at 30North Eighth Street. Upon their arrival, they found the body of
twenty-five-yearold JamilBranhan (the “victim”) lying on the living room floor
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of his apartment with two gunshwbunds to his head. There was no evidence of a
forced entry.

During their investigation, Detectives Jeff Wiser and Michael Windsor trdeed t
victim’s last accepted phone call to Lakeisha Hooten. Describing her as “a person
of interest,” the detectives interviewed her on five sepa@tasions over a period

of monthsiInitially, Ms. Hooten implicated two individuals by name, both of whom
were eliminated asuspects upon further inquiry. During her fifth interview,
however, she “finally brokelown,” informing the detectives that her Iixgnd,
James Allen Pollard (the “Defendantiyas involved in the incident.

The detectives conducted a videmorded interview with the Defendant. After
beinginformed of and waiving hiMirandarights, the Defendant stated that on the
night of theshooing Ms. Hooten had arranged for him to meet the victim at his
apartment to purchase“dime sack’TFN: A “dime sack” refers to the amount of
marijuana that can be purchased for ten dollars. Meiighster, http://merriam
sebster.com/dictionary/dime (lassited Dec. 13, 2013). The Defendant described
this amount as two gramsof marijuana, as he had done on prior occasions.
Admitting that he had a .38aliber firearm in his pocket when he arrived at the
apartment, the Defendant claimed ttia victim was “gone on something,” got
“spooked” when he saw the Defendant’'s weagoml, at that point, retrieved his
own gun, a ninegnillimeter semiautomatic. The Defendatdld the officers that he
drew his gun, and, during a struggle with the victim, his dismharged. He
acknowledged that he shot a second time, claiming that he did so whectithe
raised his arm and pointed the semi-automatic in his direction. The Defendant also
asserted that the victim fired his own gun once during the episode.irfizity
denyingto Detectives Wiser and Windsor that he had “take[n] anything,” the
Defendant eventuallgdmitted that after he shot the victim he took his weapon and
his PlayStation.

The Defendant was charged and arrested. Later, the Davidson County Grand Jury
indicted the Defendant on three counts: (1) felony murder; (2) premeditated murder;
and(3) especially aggravated robbery.

At trial, the State presented the Defendant’s vidmmrded statement as evidence.
Other testimony offered by the State b#thed that the victim’s mother, Marilyn
Branhan,had become concerned after not being able to contact her son and had
asked the apartmemnnanager to check inside his unit. The apartment staff
discovered the body, the police wexdified, and several items were found missing
from her son’s apartment, including his PlayStation, gun, keys, and cell phone. An
empty gun holster was found in a bin inside the bedroom.

Officers determined that the victim suffered two gunshot wounds, one to the chin
andone to the temple. No shell casings were found in the apartment, and no bullet
holes werdound in the walls. Further testimony established that the victim’s nine
millimeter semiautomatigvould have ejected shells if fired. A forensic scientist
with the TennesseeuBeauof Investigation concluded that the bullets causing the
death of the victim were .38 calibeypically fired from a revolver rather than a
semiautomatic pistol.
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A search of the apartment did not yield any evidence indicating that the victim had
bean dealing illegal drugs. Other witnesses, including the victim’s girlfriend,
Reshenaarnes, and a eworker, Rose Reese, testified that the victim, who was
employed at AutoZone, did not sell drugs.

Anthony Bowers, a federal inmate who had shared a cell with the Defendant,
testifiedthat the Defendant informed him that his girlfriend had arranged a meeting
with the victim so that the Defendant could “rob him for some marijuana.”
According to Bowers, th®efendant claimed that he drew his revolver after the
victim became suspicious and thahen the victim struggled and attempted to arm
himself, the Defendant shot the victim in thead. Bowers stated that the Defendant
admitted taking some marijuana, a cell phone,apistol from the apartment, and

he al® admitted shooting the victim a second time to engwaehe would not be
identified. The Defendant explained to Bowers that he had aegested only
because his girlfriend “broke down” and told the investigating detectivesithe

he further recommended to Bowers that using a revolver was the better practice i
a killing because it did not leave shell casings.

The forensic pathologist who performed the autopsy concluded that one of the
bulletsentered the left side of the victim’s chin, breaking dhg and lacerating

his tongue, causinigim to swallow a moderate amount of blood. More blood was
found in his lungs, indicatintpat the victim was still alive after this shot. A second
bullet, fired within six inches, enterdlde victim’s lefttemple, fracturing the brain

and portions of the brain stem, renderingwiottim immediately unconscious. The
victim's body contained minimal levels of marijuaaad had a blood alcohol
content of .04.

Although the Defendant chose not to testify, thremegises described him as a
“good kid,” a hard worker at his full-time job, and a reliable person.

(Doc. No. 15-27 at 24.)

II. ISSUES PRESENTED FOR REVIEW

The petition assersevenclaims for relief:

1. The prosecution failed tdisclose impeachment evidence pertaining to state’s witness
Anthony Bowers, in violation of Petitioner’'s due process rights uBckaty v. Maryland,
373 U.S. 83 (1963)Giglio v. United Sates, 405 U.S. 150 (1972), andapue v. lllinois,
360 U.S. 264 (1959). (Doc. Nb.at 6)

2. Petitioner’strial counsel was ineffective for failing to investigate and discover pyblicl
available impeachment evidence pertaining to Bowtasat(8.)

3. Petitioner’s trial counsel was ineffective for failingatcept the prosecutor’s offer of open
file discovery ando discover the impeachment evidence pertaining to Bowers in the
prosecutor’s file(ld. at9.)

4. Petitioner’strial counsel was ineffective for failing to impeach or challenge Bowers’s
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testimony and for bolstering Bowers’s credibilitid.(@at 11.)

5. Petitioner’strial counsel was ineffective for failing to present proof at the suppression
hearing necessary to suppress Petitioner's confessibat {2.)

6. The cumulative effect of trial counsel’'s ineffective assistance resulte@nialdof a
fundamentally fair trial(ld. at12.)

7. Petitioner’s confession was obtained in violation of his Fifth and Fourteenthadxnsnt
rights pursuant tMiranda v. Arizona, 384 U.S. 436 (1966)ld. at 13.)

V. STANDARD OF REVIEW

The statutory authority of federal courts to issue habeas corpus relief for perstate
custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA). A federal court may grant habeas relief to gsistaer “only
on the ground that he is in custody in violation of the Constitution or laws or treaties of tih@ Uni
States.” 28 U.S.C. § 2254(a). Upon finding a constitutional error on habeas corpus &view,
federal courtmay only grant relief if it finds that the error “had substantial and injuriousteffec
influence”on the outcome of the cagrecht v. Abrahamson, 507 U.S. 619, 637 (1993 eterson
v. Warren, 311 F. App’x 798, 803—-04 (6th Cir. 2009).

AEDPA was enacted “to reduce delays in the execution of state and federal criminal
sentences, particularly in capital cases . . . and ‘to further the principlesndf cfinality, and
federalism.” Woodford v. Garceau, 538 U.S. 202, 206 (2003) (quotiNglliams v. Taylor, 529
U.S. 362, 436 (2000)). AEDPA'’s requirements “create an independent, high standard to be met
before a federal court may issue a writ of habeas corpus to set asidmstatalings.”Uttecht
v. Brown, 551 U.S. 1, 10 (2007) (citations omitted). As the Supreme Court has explained,
AEDPA'’s requirements reflect “the view that habeas corpus is a ‘guard againsmextr
malfunctions in the state criminal justice systems,’ not a substitute for ordinarycenrection

through appeal.Harrington v. Richter, 562 U.S. 86, 1003 (2011) (quotinglackson v. Virginia,
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443 U.S. 307, 332 n.5 (1979)). Where state courts have ruled on a claim, AEDPA imposes “a
substantially higher threshold” for obtaining relief than a de novo review of whethstatiee
court’s determination was incorrecchriro v. Landrigan, 550 U.S. 465, 473 (2007) (citing
Williams, 529 U.S. at 410).

Specifically, a federal court may not grant habeas relief on a claim rejected oarttsee m
in state court unless the state decision was “contrary to, or involved an unreasonatégi@ppli
of, clearly established Federal law, as determined by the Supreme Court of tte &tates,” or
“was based on an unreasonable determination of the facts in light of the evidence predbated i
State court proceeding.” 28 U.S.C. 8§ 2254(d)(1) and (d)(2). A state court’s legabnies
“contrary to” clearlyestablished federal law under Sect&#b4(d)(1) “if the state court arrives at
a conclusion opposite to that reached by [the Supreme] Court on a question of law etafehe
court decides a case differently than [the Supreme] Court has on a set of materiall
indistinguishable factsWilliamsv. Taylor, 529 U.S. at 4121.3. An “unreasonable applicat”
occurs when “the state court identifies the correct legal principle from [theei@e] Court’s
decisions but unreasonably applies that principle to the facts of the prisonerdaast 413. A
state court decision is not unreasonable under this standard simply because thededédnadls
it erroneous or incorredtd. at 411. Rather, the federal court must determine that the state court’s
decision applies federal law in an objectively unreasonable mddnat416-12.

Similarly, a districitourt on habeas review may not find a state court factual detgromn
to be unreasonable under Sect&2b4(d)(2) simply because it disagrees with the determination;

rather, the determination must be “objectively unreasonable’ in light of the evidezsanted in
the state court proceedingsYbung v. Hofbauer, 52 F. App’x 234, 236 (6th Cir. 2002). “A state

court decision involves ‘an unreasonable determination of the facts in light of the evidence
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presented in the State court proceeding’ only if it is shown that the state cowstisnptizely
correct factual findings are rebutted by ‘clear and convincing evidence’ and do nouppuee s

in the record."Matthews v. Ishee, 486 F.3d 883, 889 (6th Cir. 2007) (quoting § 2254(d)(2) and
(e)(1)); but see McMullan v. Booker, 761 F.3d 662, 670 and n.3 (6th Cir. 2014) (observing that the
Supreme Court has not clarified the relationship between (d)(2) and (e)(1) andehdiganot

read Matthews to take a clear position on a circuit split about whether c@ear convincing
rebutting evidence is required for a petitioner to survive (d)(2)). Moreover, undgonSec
2254(d)(2), “it is not enough for the petitioner to show some unreasonable determination of fact;
rather, the petitioner must show that the resulting state court decision was ‘baséxhton’
unreasonable determinatiorikice v. White, 660 F.3d 242, 250 (6th Cir. 2011).

Thus the standard set forth in 28 U.S.C. 8§ 2254(d) for granting relief on a claim rejected
on the merits by a state court “is a ‘difficult to meet’ and ‘highly deferestaadard for evaluating
statecourt rulings, which demands that stataurt decisios be given the benefit of the doubt.”
Cullen v. Pinholster, 563 U.S. 170, 181 (2011) (quotingarrington, 562 U.S. at 102, and
Woodfordv. Visciotti, 537 U.S. 19, 24 (2002) (per curiam)). Petitioner carries the burden of proof.
Pinholster, 563 U.S. at 181.

V. ANALYSIS AND DISCUSSION
A. Claim 1 — Suppression of Impeachment Evidence

As reflected above in the Tennessee Supreme Court’s summary of the casegPegtition
former cellmate, Anthony Bowers, testified at trial to the effect that Petitioneramhelssed to
him about the murder and robberyetitioner alleges thahe prosecution failed to disclose
evidence that could have been used to impeach Bowers, including: (1) Bowers was seeking a

reduction in his federal sentence based on his testimony against Petitioner; €23 Bad/sought

7
Case 3:20-cv-00017 Document 26 Filed 05/18/20 Page 7 of 33 PagelD #: 5300



and received sentence reductions in the foastooperation against other defendantsB@yers
claimed that at least six cellmates, including Petitiohad “strangely” confessed to him; and (4)
Bowers had been accused of attacking another inmate. (Doc. No. 1 at 6.)

Petitioner exhausted this claim on direct appeal after failing to obtain a akhased on
thetestimonyof trial counsel and the prosecutor presented at the hearing on his motion for new
trial. The Tennessee Court of Criminal Appeals summarizedasi@ony:

At the hearing on Defendant’s motion for new trial, the Assistant Districtyor
General Deborah Housel, who prosecuted Defendant’'s case, testified that on
January 5, 2007, in response to a discovery request from Defendant, she reported
that here was no exculpatory evidence known to the prosecution at that time. In a
letter dated January 29, 2009, General Housel notified defense counsel of four
additional witnesses, including “Anthony Bowers (federal inmate),” which the
State intended to cadk trial. She also prepared and filed a writ of habeas corpus ad
testificandum in order to have Mr. Bowers transported to Defendant’s trial
scheduled for February 9, 2009, and she faxed a copy to defense counsel.

General Housel testified that she callefedse counsel on February 2, 2009, and
“had a long and lengthy discussion.” She told defense counsel that Mr. Bowers’
attorney had contacted her and told her that Mr. Bowers had “information regarding
admissions that were made by [Defendant] to him.” Ganldousel also told
defense counsel that she had interviewed Mr. Bowers along with Detective
Windsor, and that the State had initially elected not to use Mr. Bowers’ testimony
at Defendant’s trial because Mr. Bowers had been accused of raping another
inmake. However, General Housel also told defense counsel on February 2, 2009,
that Mr. Bowers had since “been cleared of all wrongdoing concerning [the rape
allegation],” and that the State intended to have Mr. Bowers brought to court,
although she “had no clue whether or not he was going to testify for [the State] or
not.” General Housel testified, however, that in light of the strength of thésState
case against Defendant, she did not believe she needed to call Mr. Bowers as a
witness. General Housel inviteéfense counsel to “feel free to come by, look at

all the file, and the letter [written to General Housel by Mr. Bowers], and all the
information regarding the rape.” General Housel recalled that defense counsel
“came over to [her] office one day and [flgave him the box with all the
information in it.” She testified that she showed defense counsel the lettdviftom
Bowers.

General Housel testified that she met with defense counsel again on February 6,
2009,and she “brought the entire file for [defense counsel] to look through. [She]
opened itshowed him everything” and gave defense counsel the opportunity to
make copies of thiéle, which included the letter from Mr. Bowers and information
regarding the rapallegation and investigation. General Helutestified she was

“‘one hundred percent positiihat [she] went into great detail with [defense
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counsel], all of the allegations that were maabel the letter [Mr. Bowers] sent
[her].”

General House testified that she believed that Mr. Bowers “was goimgpt
consideration for his testimony,” but that she did not know what relief, if any, he
receivedn federal court. She testified that she did not tell defense counselithat M
Bowers waseligible for a sentence reduction in exchange for his testimony
“because [she didn’t] knothat that's true.” She told defense counsel that all she
could do for Mr. Bowers was “put ia good word” for him to Assistant United
States Attorney Blanche Cook, who was assigioellir. Bowers’ case. General
Housel acknowledgethat she sent an email to Ms. Cdolowing Defendant’s
trial, advising Ms. Cook that Mr. Bowers “did a fabulous job” &®heral Housel
wrote, “I know | can’t help Mr. Bowers but if | could, | would certainly ghien

any consideration and break | could. He provided crucial testimony.”

General Housel testified that she met with Mr. Bowers on November 30, 2007.
Another Assistant District Attorney, Katie Miller, accompanied her to that meeting
to discuss a case in which Mr. Bowers offered some information. Ms. Housel did
not knowof any other cases in which Mr. Bowers had provided assistance to the
prosecution. MsHousel testified that Mr. Bowers “was not a possible witness until
[she] found out that hiead been cleared of the rape allegation.”

Attorney Jack Seaman testified that he represented Mr. Bowers in fedetatcour
ahearing on a “Rule 35motion to reduce Mr. Bowers’ sentence in 2008, prior to
Mr. Bowershaving testified at Defendant’s trial. Mr. Seaman explained that a Rule
35 motionis filed by the government in order to seek a reduction in a defendant’s
sentence based on assistanegrovided to the government. In Mr. Bowers’ case,
the motion was denied. Mr. Seantastified that he represented to the federal court
that Mr. Bowers “provided information amdsistance regarding at least five people
that got convicted” and in one case in whichdb&ndant pled guilty, and that Mr.
Bowers “provided assistance in the prosecutionaduple of people but he [was]
not called as a trialitness.” At the time of Mr. Bowersesentencing hearing, Mr.
Seaman did not believe that Mr. Bowers would be called asitrzess in
Defendant’s case “because of accusations he was involved in a gang rape.”

On crossexamination, Mr. Seaman testified tha contacted General Housel
“[m]ultiple times” to offer Mr. Bowers’ assistance in Defendant’s casd, Mas.
Houseladvised that the State was not interested in Mr. Bowers’ testimony “because
the case was sirong.” Mr. Seaman recalled a conversation W#meral Housel
after Mr. Bowers waaccused of rape in which General Housel advised Mr. Seaman
that she was “absolutely” ngfoing to call Mr. Bowers to testify. Mr. Seaman
acknowledged that General Househtacted him in January, 2009, to inquire about
the rape allegation, and Mr. Seanmaformed her that the rape allegation was false.
General Housel then asked Mr. Seamamiubout whether Mr. Bowers would still
testify, and Mr. Seaman was doubtful that Mowers would testify because he
had already had his resentencing hearing. Mr. Setastfied that Mr. Bowers did

not benefit from his testimony in Defendant’s case. 8&/aman also testified that

he did not inform General Housel about other cases in whicBdvers provided
assistance.
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Attorney Edvard Gross, Defendant’s trial counsel, testified that he became aware
of Anthony Bowers on January 30, 2009, when he received a fax from General
Housel thatlisted four additional potential State’s witnesses. Mr. Gross testified
that in a“subsequentonversation,” General Housel disclosed that Mr. Bowers’
testimony was regarding“g@ilhouse confession” and that there had been “a rape
case against Bowers but he veasnerated on that.” General Housel stated that she
was unsure whether Mr. Bowers wolld called to testify. Mr. Gross testified that

if he had more time, he “would have doserything [he] could to have tried to
follow up on this.” Mr. Gross acknowledged tl@a¢neral Housel had “been very
open and very forthcoming, as she atwa in every casednd that she had offered

for Mr. Gross to copy her file which was “probably eight to nine inches thick.” He
testified that General Housel told him that her file was “basically the aafinés],”

and Mr. Gross did not look through the file, although he did not think that General
Housel “would have objected had [he] gone through it line by line, sheet by sheet.”

Mr. Gross testified that he was not made aware of the letter from Mr. Bowers to
General Housel; however, on cressamination,he acknowledged that General
Housel toldhim that she had received a letter from Mr. Bowers and that he
remembered General Housphraphrasing the contents of the letter.” Mr. Gross
testified, “General Housel and | hadoken pretty regularly about Bowers, and
even to the fact that she didn't know whetlmer would testify[.]” Mr. Gross
testified that he listened to the audiotape of General Hous&dwiew with Mr.
Bowers on the morning before Mr. Bowers testified. Mr. Grossamase of the
allegatiors against Mr. Bowers and that “he had been cleared.” HoweveGrigss

was “not aware, or made aware, of the factual basis” for the allegation, and had he
known, he would have crogxamined Mr. Bowers about it. Mr. Gross testified, “I
would have used anything | could have to have shown any possible motive on his
behalf other thathe goodness of his heart.”

Mr. Gross was not aware that Mr. Bowers had provided assistance in any
prosecutions other than the one in which Assistant District Attorney KatierMill
also metwith Mr. Bowers with General Housel present. Mr. Gross testified that he
“distinctly remembered” General Housel telling him that “there was nothing that
[she] could do to helpMr. Bowers].” Mr. Gross testified, “General, in my opinion
you toldme-you discloseaverything that you knew.” Mr. Gross testified that he
believed that “the most damnimgstimony” was that of the medical examiner and
the firearms expert. He testified, “I wousdy these two coupled together were the
things that we jst weren’t able to overcome.”

(Doc. No. 15-19 at 6-9.)

The state court then went on to evaluate Petitioner’s claim on the merits:

Defendant asserts that the prosecution violated his due process right to d fair tria
by failing to disclosesignificant impeachment evidence regarding the State’s
witness Anthony Bowers. Defendant contends that the State should have produced
information related to MBowers’ credibility, specifically, information that he had
provided favorable testimony imthe cases and information regarding his
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involvement in an alleged prison rape. Defendds alleges that the State did not
disclose that Anthony Bowers would testify agaidstendant until “the very eve

of trial.” The State responds that Defendant hdedatio establish that the State
purposefully withheld information from Defendant, and the Shatiher asserts

that even if the information alleged by Defendant to have been withheld was
provided, Defendant has failed to show that it would have affected the outcome of
the trial. We agree with the State.

In Brady v. Maryland, the United States Supreme Court held that the prosecutor
hasa duty to furnish exculpatory evidence to the defendant. 373 U.S. at 87.
Exculpatoryevidence may pertain to the guilt or innocence of the accused and/or
the punishment whicimay be imposed if the accused is convicted of the crime.
Sate v. Marshall, 845 S.w.2d 228Tenn. Crim. App. 1992). The Supreme Court

in Brady reasoned that a fair trial and a jussult could not be obined when, at

the time of trial, the prosecution suppressgdrmation favorable to the accused.
Brady, 373 U.S. at 87-88.

Any “suppression by the prosecution of evidence favorable to an accused upon
request violates due process where diielence is material either to guilt or to
punishmentjrrespective of the good faith or bad faith of the prosecutiBratly,

373 U.S. at 87nformation useful for impeaching a witness is considered favorable
information that thgrosecutor may not witldid. Giglio v. U.S,, 405 U.S. 150
(1972). And, whileBrady does not require the State to investigate for the defendant,
it doesburden the prosecution with the responsibility of disclosing statements of
witnessegavorable to the defens8ate v. Reynolds, 671 S.W.2d 854, 856 (Tenn.
Crim. App. 1984)The duty does not extend to information that the defense already
possesses or is abledbtain or to information not in the possession or control of
the prosecutiorBanks v. Sate, 556 S.W.2d 88, 90 (Tenn. Crim. App. 1977).

Before this court may find a due process violation urigtedy, the following
elements must be established:

1. The defendant must have requested the information (unless the
evidence is obviously exculpatory, in which case the State is
bound to release the information, whether requested or not);

2. The State must have suppressed the information;
3. The information must have been favorable to the accused; and
4. The information must have been material.

Satev. Edgin, 902 S.W.2d 387, 389 (Tenn. 1995). The burden of provBrady
violation rests with the defendant, and the violation must be proven by a
preponderance of thevidence.ld. When determining the materiality of
undisclosed information, a reviewingourt must establish whether “irthg]
absence [of the information, the defendant] recewvddir trial, understood as a
trial resulting in a verdict worthy of confidence&yles v. Whitley, 514 U.S. 419,

434 (1995). In other wordsvidence is considered material only if there is a
reasonable probability that had the evidebeen disclosed to the defense, the
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results of the proceeding would have been diffedeintat 43334 (quotingU.S. v.
Bagley, 473 U.S. 667, 682 (1985).

Furthermore, in situations where there was only a delayed disclosure of exculpatory
information, in contrast to a complete failure to disclose exculpatory information,
Brady does not apply, unless the delay itself causes preju&eeSate v.
Caughron, 855 S.W.2d 526, 548 (Tenn. 1993).

The prosecution notifie@efendant of its intent to call Mr. Bowers as a “potential”
witness on January 29, 2009, eleven days prior to trial. On February 2, 2009, the
prosecution disclosed to defense counsel that: (1) Mr. Bowers’ attorney, Jack
Seaman, hadhotified the prosecutionhat Defendant made admissions to Mr.
Bowers while the two mewere incarcerated together; (2) that the prosecutor had
spoken to Mr. Bowers and initialecided not to use him as a witness for the State
because Mr. Bowers had been accusedapé while incarcerated; (3) that Mr.
Bowers “had been cleared of all wrongdoing” regardinegrape allegation; and (4)

that the prosecutor was still uncertain about whether or noBbwers would
testify at trial. Defendant asserts that these representationsgvessl|{factually
inaccurate and highly misleading.” On February 6, 2009, General Housel brought
her file to a meeting with defense counsel and gave defense counsel the opportunity
to lookthrough and copy any or all of the file. On February 9, 2009, iitbtediay

of trial, defenseounsel orally moved the trial court to grant a continuance to allow
defense counsel tavestigate Mr. Bowers. The trial court denied the request and
allowed defense counseldaestion Mr. Bowers in a jurgut hearing on the send

day of trial. During the jurpout hearing, Mr. Bowers testified that the reason he
came forward was because he remembdyack when [he] was selling drugs. The
same thing could have happened to [him] and e thinking about what [his]
family would have went [sic] through.” Mr. Bowers testifidgtht he had not been
promised anything by the State and that he had nothing to gaintésiifying
against Defendant. He also testified about his prior convictions.

Defendant contends that the Staiéed to disclose information contained in its file
that Mr. Bowers had been accused of participating in a brutal attack on a fellow
inmate, JorPlew.Defense counsel testified at the motion for new trial hearing that
had he known abotle allegations agnst Mr. Bowers, he would have attempted

to impeach him and challendes representation that he came forward against
Defendant out of concern for the victini&nily. Defendant contends that the State
also failed to disclose information containedt@file that Mr. Bowers hoped to
gain favor at a resentencing hearing based onctaperation with the State
pursuant to Federal Rule of Criminal Procedure 35(b). Defeimtantiuced as an
exhibit at the motion for new trial hearing transcripts from Mr. By
resentencing hearing, at which Mr. Bowers testified as to several instamgesh
heprovided assistance to the government in hopes of receiving a reduced sentence.
At the resentencing hearing in the U.S. District Court, the court found that Mr.
Bowers wasundeserving of any relief.

We conclude that Defendant has satisfied the first prong d@rdmy inquiry. It is
undisputed that Defendant made a discovery request for any exculpatory evidence
in the State’s possession. Defendant also specificgalfjuested the substance of
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any statementade by Defendant to another person whom the State anticipated
calling as a witness. It Eso clear that the evidence presented by Defendant at the
hearing on his motion for new trimlould have been favorable tom at trial.
Evidence that Mr. Bowers had offered testimanyseveral prosecutions in
exchange for consideration of a reduced sentence, as walidesce regarding

Mr. Bowers’ involvement in the alleged beating of Mr. Plew in prisounld have
been used by Mr. Gross to impeach Mr. Bowers.

Regarding whether the State suppressed this information, the State asserts that
Defendant presented no evidence that the State purposefully withheld information
regardingMr. Bowers. We agree. At the hearing on Defendant’s motion for new
trial, General Houseestified that it was “open file discovery” and she gave defense
counsel “the opportunity tmok and copy and distribute anything that he wanted

in the file.” She denied knowleddleat Mr. Bowers had testified faxably for the
prosecution in other cases, except onehich another Assistant District Attorney
accompanied her to meet with Mr. Bowers, &hd Gross testified that he had
listened to that interview prior to Mr. Bowers’ testimoi@eneral Houseélso
denied that she promised any consideration to Mr. Bowers fotektanony,
explaining that the she did not believe there was anything she could do tMassist
Bowers. In fact, Mr. Bowers did not receive any consideration by the State in
exchangeor his testimony in this case other than “a good word” from General
House. GeneraHousel also testified that if she had any additional exculpatory
information regarding Mr. Bowers, she would have provided it to defense counsel,
and Mr. Gross testified thdie believed General Housel was forthcoming and
disclosed all the information about MBowers that the State had in its possession.
Defendant has not shown that the prosecuhad any of the “undisclosed”
information presented at the motion for new thahring in itgpossession prior to

trial. Therefore, Defendant has failed to establish the second pr@&ngayt

In order to establish that the information was material, Defendant must show tha
there is a reasonable probability that had the evidencediegosed to the defense,
theresults of the proceeding would have been diffekeyles, 514 U.S. at 434. We
concludethat the evidence presented by Defendant at the motion for new trial
hearing was nomaterial. General Housel testified that she did not intend to call
Mr. Bowers as a withessot only because of the accusations against him, but also
because she did not perceiveteistimony to be necessary to prove the State’s case.
She testified that the State’s case stasng without Mr. Bowers’ testimony based

on Defendant’'s own statement to investigatarSich was inconsistent with the
evidence introduced at trial. Mr. Gross also acknowledggithe key prosecution
witnesses were the medical examiner and firearms expedgWe. Defendant has
failed to show that there is a reasonable probability that impeaktinBowers

with the information presented at the motion for new trial hearing would have
changed the outcome of his trial.

Because all fouBrady factors must be established in order timra Defendant
relief, and we have concluded that Defendant has failed to establish two of the
factors, Defendaris not entitled to relief on this issue.

(Id. at 9-13.)
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The state court thus concluded that, although favorable evidence about Boweeshad
requested by Petitioner, the evidence in question had not been suppressed by the prosecution and
was not material to the outcome of Petitioner’s tri¢cause the state court accurately identified
and summarized the applicable federal standard WBraely, Petitioner can only prevail on this
claim by establishing that the state court’s applicatioBrafly was objectively unreasonable or

based on an unreasonable determination of fact.

But the Court has reviewed the transcript of the hearing on Petitioner’'s motion foratew tr
and finds that both the prosecutor’s testimony and trial counsel’s testocoofiym that the state
disclosed all the information in its possession about BobeftseBowers testifiedhrough verbal
conversations a recordingof the prosecutor’s interview with Bowergnd access to the
prosecution’s file (See Doc. No. 1513 at 9-10 23, 26-27, 30; Doc. No. 184 at 38, 45, 47, 56
63.) That information included the fact that Bowers had been suspected of involvement in an
assault on a fellow inmate but had been cleared of wrongdoing. It also included evidence that
Bowers was in discussions with another state prosecutor about theilipssiliestifying in
another state criminal casé.did not include any deal for leniency for Bowers, because he was a
federal prisoner to whom the state prosecutor had nothing to offer, particularly givBowteas’s
federal sentencing was final be¢ he testified in this caseAnd it did not include information
about Bowers’s seeking reductions in his federal assistance based on subsisist@ice he
provided in other cases, because that information was not in the possessiatadépinesecution
team. Accordingly, the state court’s determination that the prosecution did not suppress any

evidence pertaining to Bowers was not unreasonable.

Likewise,the state court’s additional finding that the evidence in question was not material

wasalso not unreasonabl@etitioner acknowledged having shot the victinthgerucial question
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for the jury was whether he shot in se@#fense, as he claime@owers provided testimony that
the prosecutor acknowledged was the “icing on the cake” eatiéfe sellefense theory (Doc.
No. 1514 at 62), which might have been mitigated by ddditionalimpeachment evidence in
guestion.But Petitioner’s seltlefense claim was also disprovedthg close range of the second
shot to the victim’s head, the lack of shell casings or bullet holes that would have beet ipres
the victim had fired his own weapon, and the fact that Petitioner stole the sigtioperty after
killing him. Accordingly, Bowers’stestimony was helpful to the prosecution, but it feasrom

the only evidence against Petitioner.

Moreover, defense counsel did impeach Bowers with his criminal record and argued to the
jury that he was not a credible witness based on that record ahd bkelihood that he would
use his cooperation in this case to seek a reduction in his own sentence. (Doc8Nob.1P%-
33.) Counsel mighhave done even more damage with the additional informatimt known to
the prosecutior-that Bowers hadn exensive history of cooperating in otHereralcases in an
effort to reducehis federal sentencéSee Doc. No. 1515 at 32, Bowers Sentencing Position in
Case No. 3:0@r-00075.) But the other evidence against Petitioner would have remained strong
even if counsel had impeached Bowers’s credibifiipre than he did The state court’s
determination that there was not a reasonable probability that Petitioner weeiloees acquitted

if he had the additional impeachment evidence against Bowers was not unreasonable.

Petitioner is not entitled to relief on Claim 1

B. Claims 2—-4 —neffective Assistance
As an alternative to Claim 1, Petitioner alleges in C&a2tihrough 4that trial counsel was
ineffective for failingto take advantage of the prosecutor’'s offer to review and copy the

information in her file about Bower$) investigate and learn on his own the same information
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about Bowersand to impeach Bowers at tri@Doc. No. 1 at 811.) He exhausted these clam
in his state post-conviction proceedings.

All federal claims of ineffective assistance of counsel are subject to the hejhhewotial
two-prong standard dftrickland v. Washington, 466 U.S. 668 (1984), which asks: (1) whether
counsel was deficient irepresenting the defendant; and (2) whether counsel’s alleged deficiency
prejudiced the defense so as to deprive the defendant of a fairdtret.687. To meet the first
prong, a petitioner must establish that his attorney’s representation “fell belovbjective
standard of reasonableness,” and must overcome the “strong presumption that counsel’s conduct
falls within the wide range of reasonable professional assistance; that dgfémelant must
overcome the presumption that . . . the challenged action ‘might be considered sound trial
strategy.” ld. at 688, 689. The “prejudice” component of the claim “focuses on the question of
whether counsel’s deficient performance renders the result of the tedibbie or the proceeding
fundamentally unfaif Lockhart v. Fretwell, 506 U.S. 364, 372 (1993). Prejudice, under
Strickland, requires showing that “there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been diffSmenkland, 466 U.S.
at 694. “A reasonable probability is a probability sufficient to undermine confidence in the
outcome.”ld.

The Supreme Court has further explainedStineckland prejudice requirement as follows:

In assessing prejudice und&rickland, the question is not whether a court can be

certain counsel’s performance had no effect on the outcome or whether dildgos

a reasonable doubt might have been established if counsel acted differentlg, Instea

Srickland asks whether it is “reasonably likely” the result would have been

different. This does not require a showing that counsel’s actions “more likaly tha

not altered the outcome,” but the difference betw&mnckland’'s prejudice

standard and a moegrobablethannot standard is slight and matters “only in the

rarest case.” The likelihood of a different result must be substantial, not just
conceivable.
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Harrington v. Richter, 562 U.S. 86, 1H12 (2011) (internal citations omitted). “[A] court need
not detemine whether counsel's performance was deficient before examining theigeejud
suffered by the defendant as a result of the alleged deficiencies. . . . If ieistealispose of an
ineffectiveness claim on the ground of lack of sufficient prejuditech we expect will often be
so, that course should be followe&tickland, 466 U.S. at 697.
As discussed above, however, a federal court may not grant habeas relieiom tha
has been rejected on the merits by a state court, unless the pesitionsrthat the state court’s
decision “was contrary to” law clearly established by the United States Su@@umig or that it
“involved an unreasonable application of” such law, or that it “was based on an unreasonable
determination of the facts” in ligtof the record before the state court. 28 U.S.C. § 2254(d)(1) and
(2); Williams v. Taylor, 529 U.S. 362, 412 (2000). Thus, when an exhausted claim of ineffective
assistance of counsel is raised in a federal habeas petition, the question dolesl rsnot
whether the petitioner’'s counsel was ineffective. Rather, “[tlhe pigotastion is whether the
state court’s application of ti&rickland standard was unreasonablgdrrington v. Richter, 562
U.S. at 101. As the Supreme Court clarifietHarrington,
This is different from asking whether defense counsel’s performance fell below
Strickland’s standard. Were that the inquiry, the analysis would be no different than
if, for example, this Court were adjudicatin@aickland claim on direct review of
a criminal conviction in a United States district court. Under AEDPA, though, it is
a necessary premise that the two questions are different. For purposes of
§2254(d)(1), an unreasonable application of federal law is different from an
incorrect applicatio of federal law. A state court must be granted a deference and
latitude that are not in operation when the case involves review underithkand
standard itself.
Id. (internal quotation marks and citation omitted).

The Tennessee Court of Criminal Appeals accurately identified and explteed

Strickland standard for federal ineffectiv@ssistance claims angjected Petitioner’s claims on the
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merits:

The Petitioner argues that trial counsel was deficient in not investigating Mr.
Bowers before he testified at trial. He further argues that trial counsel's cros
examinationof Mr. Bowers “caused the defense more harm than would have no
crossexaminatiorat all.” The Petitioner relies dPeoplesv. Lafler, 734 F.3d 503

(6th Cir.2013), for his apparent assertion that trial counsel’s failure to impeach Mr.
Bowers wager se ineffective assistance of counsel. However, the fattflen
greatly differ fromthose of the instant case. lLafler, trial counsel was given a
police report and othesupporting documentation showing that two of that
defendant’s accomplices were lyiaQout a particular fact of the crime, and trial
counsel did not ask them about thedt orapparently even mention it in opening
statement or closing argument. Further,lthfter court specifically noted that trial
counsel's whole strategy was to cast doubt on chedibility of the two
accomplices, and his failure to impeach the tvezoanplices wastherefore
particularly harmful to the defense, even more so because the two accomplices’
testimony was the only evidence linking that defendant directly to the actual crime.
Lafler, 734 F.3d at 507, 513.

The Petitioner fails to recognize theportant differences betweémafler and the
instant case. As we have laid out, the gmstviction court found that trial counsel’s
failure to investigate Mr. Bowers did not prejudice him. The record supports such
a conclusion. Although trial counsel ditbt impeach Mr. Bowers’ claim that he
wastestifying because it was the right thing to do, he did reference his previous
drug convictions and criminal history and during closing argument he portrayed
Mr. Bowersas a “snitch and a liar” and told the jury not to be surprised if he sought
a reduction insentencing in exchange for his testimony. Further, although the
Petitioner argues thatal counsel “actively worked to bolster the credibility of the
prosecution’s kewitness|,]” the Petitioner ignores trieounsel’s portrayal of Mr.
Bowers as a “snitch aralliar” and his mentioning to the jury that it was possible
Mr. Bowers would seek geduction in his sentencing. Unlike thefler case, Mr.
Bowers’ testimony was not thenly evidence the State possessed against the
Petitioner, and Mr. Bowers received actual benefit from his testimony, unlike
the accomplices ihafler. Although trialcounsel might not have investigated Mr.
Bowersas thoroughly afthe attorney who testified as an expen nondeficient
representation,Ms. Morrid,] suggestede should have, there is nothing in the
record to suggest that the jury accredited Blywers’ testimony or that the jury
would have decided differently had trial coungapeached Mr. Bowers in a
different manner.

Finally, the Petitioner argues that the State’s other evidence against him would not
have been sufficient to sustain his conviction without Mr. Bowers’ testimony,
namelybecause the Petitioner’'s assertion that he acted hulekelhse would not

have beewgontradicted. However, as we have laid out, despite the Petitioner’s claim
to detectiveshat he shot the victim in selfefense after the victim first fired a shot

at him, there is0evidence that anyone but the Petitioner fired a gun. Further, the
medical examiner, DiDeering, testified that the first shot to the victim was made
from between six inches amo feet away, while the second, fatal shot was made
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from only six inchesaway,demonstrating that the Petitioner moved closer to the
victim after the first shot, just as btated to detectives. Dr. Deering testified that it
was possible the first shot knocked t&im unconscious. Thus, the only evidence
supporting the Petdner’s claim of seHdefenseas his own assertion. We agree with
the postconviction court’s conclusion th#te Petitioner did not suffer prejudice as
a result of trial counsel’s failure to impeach Bowers.

(Doc. No. 15-55 at 16-17.)

The state court thus found that Petitioner’s ineffeetigsistance claims regarding the
Bowers testimony failed on the second pron§taickland, because counsel’s allegedly deficient
performance did not prejudice Petitioner. This Court has already found above, ioticomwéih
Petitioner’'sBrady claim, that a conclusion that there was no reasonable likelihood that additional
impeachment of Bowers would have resulted in a different outcome at trial wasreasonable.
The same is true in the context of his ineffecassistance claims.

Because the state court’s rejection of these claims was not unreasonabl&eP &titot
entitled to relief under AEDPA.

C. Claim 5 —Ineffective Assistance at Suppression Hearing

Petitioner alleges that his trial counsel was ineffective for failing to presgtbma’s
testimony at the suppression hearing to prove that he was not free to leave duringviesvinter
and that his statement was thus obtained in violation of the Fourth Amendment. (Doc. No. 1 at
12.) He exhausted this claim in his post-conviction proceedings, where the Tennesseé Cour

Criminal Appeals summarized the relevant testimony and affirmed denial of relile¢ anerits:

Trial counsel also testified regarding his actions during the suppression hearing.
When asked why he did not call the Petitioner to testify regarding whether®ffice
had illegally seized him, trial counsel stated that the Petitioner had declined to
testify, evenafter trial counsel explained that the issue was “somgtfthe
Petitioner] was going tbave to substantiate.” Further, trial counsel stated that even
if the Petitioner had testifiedt the suppression hearing, he did not believe the
Petitioner would have testified thifiere was “any show of force by the ipelthat
compelled him to come to the polistation” because he had never mentioned a
show of force to trial counsel. Trial coungaiplained that he chose to rely on the
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videotape of the Petitioner’s interview with polies substantive proof at the
suppession hearing based on the Petitioner’s unwillingnetestidy. Trial counsel
conceded that the Petitioner “changed his story” multiple tduggag his interview
with police and even asserted that he had shot the victim twesedHaefense after
thevictim shot at him, though no other “bullet strikes or casings” iared at the
victim’s apartment. Trial counsel also conceded that “one of thihipig[s]” at the
suppression hearing was that the Petitioner was both “allowed todeewug the
interview to go down the hall” and to “leave after the interview.”

At the November 9, 2015 pesbnviction hearing, attorney Kathleen Morris gave
expert testimony, over the State’s objection, regarding how-tiedisient” defense
counsel shouldperate. .. She also stated that a rdeficient attorney wouldall

his client to testify at a suppression hearing regarding whether his client was
illegally seized by police.

Detective Wiser testified that he and Detective Windsor locate@étidgoner n

the parking lot of Ms. Hooten’s apartment. Although he did not remewthether

he put his hand on his gun, he stated that he had a gun on his hip “[a]s [officers]
always do[,]” but that he typically d[idn’t]” keep his hand on his gun. He testified
thatthe Petitioner agreed to “voluntarily com[e] down to the police station for an
interview” and that they transported the Petitioner to the police station after frisking
him for weapons, as was “standard procedure.” He further explained that although
he could noremember exactly why they transported the Petitioner to the police
station, it was “notincommon” for them to give rides to people who needed to go
to the police station, “likex courtesy.” Detective Wiser further affirmed that his
interaction with the Petitioner wamot hostile, but was a “civil conversation . . .
[tlhere w[eren’t] any direct commands, or nothing [] like that.”

The Petitioner also testified at the December 15, 2015 hearing. He testified that
Detective Wisefreached for his gun” when he and Detective Windsor approached
the Petitioner in the parking lot of Ms. Hooten’s apartment. He stated that the
detectivesvould not allow him to go back to his apartment to tell “the kids” he was
leaving, calledor a policecar, and “never gave [him] [the] choice” to walk away
from them. ThePetitioner further testified that he “never left custody” of the
detectives after getting in tipelice car, though he affirmed he was not handcuffed.
He stated that he relayed tim$ormation to trial counsel, and he responded, “Not
that | recall” when asked whethieial counsel talked to him about testifying at the
suppression hearing. On cressamination, the Petitioner affirmed that trial
counsel had “done his homework” aptesentd a recenthdecided case at the
suppression hearing that was similar toPledétioner’s.

The Petitioner also argues that trial counsel was ineffective in failing to presen
proof at the motion to suppress hearing that the Petitioner was seidetkbipves.
Although the Petitioner asserts that trial counsel never talked to him aboutrigstifyi
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atthe suppression hearing, trial counsel testified that he told the Petitioner that this
was anssue that would have required tPetitioner’s testimony in light of the other
evidencenamely the video of the Petitioner’s interview and subsequent confession
and thetestimony of detectives. Trial counsel testified that the Petitioner elected
not to testify athe suppression hearingnd trial comsel was thus forced to rely

on the other availablevidence to support the argument that the Petitioner’s
confession should have besoppressed. He further testified that the Petitioner
never discussed with him thdetectives had used forchstead, trial counsel
affirmed that the video of the Petitioneristerview showed that he was not
handcuffed and was allowed to leave the roomvazé& down the hall during the
interview.

Contrary to the Petitioner’s testimony at the pamtviction ewdentiary hearing

that Detective Wiser approached him with his hand on his gun, Detective Wiser
testifiedthat he did not remember having his hand on his gun and would have only
done so in @angerous situation, and Detective Wiser affirmed that his atiena

with the Petitionehad been civil, not threatening. Detective Wiser also testified
that Detective Windsor hagpoken to the Petitioner about voluntarily coming to
the police station to be interviewdde also affirmed that it was not unusual for
them to provide transportation to the pol&tation to witnesses or victims. Further,
Detective Wiser stated, and the Petitiorenceded, that the Petitioner had not been
handcuffed in the patrol car or during tihéerview. Instead, he had been allowed

to leave the interview and walk down the hallHynself.

Except for the Petitioner's own assertions, there is nothing in the record to support
a finding that he was seized by detectives. In fact, even without any stridegce,

trial counsel argued for sppession and presented a receqdgided case in
support of the Petitioner. Although he was not able to keep the Petitioner’s
confessionout, he was able to keep graphic photographs of the victim’s bullet
wounds out. Triatounsel testified that the Petitioner was unwilling to testify at the
suppression hearingespite his explanation of the necessity of doing so. Without
the Petitioner’s testimonyrial counsel lacked the evidence necessary to present
proof that the Petitioner was seizdidis true tha had the Petitioner’'s confession
been suppressed, the State would have hagaker case and, as Ms. Morris
suggested, trial counsel would have been deficient drilaterally decided that

the Petitioner would not testify at the suppression heaHiogvever, the post
conviction court accredited the testimony of trial counsel andi¢bectives over

that of the Petitioner. The record suggests that trial counsel wouldchbee the
Petitioner to testify at the suppression hearing had he been willingyémisothe
testimony of the detectives and of trial counsel suggest that the Petitioner was not
seized, regardless of whether or not he testified at the suppression hearing, Further
thiscourt noted on direct appeal that the Petitioner had conceded that he voluntarily
met withthe detectives at the police stati@e Sate v. James Allen Pollard, 2012

WL 4142253, at *13. The Petitioner fails to establish that trial counsel’s
performance was deficient tnat he suffered prejudice as a result of the alleged
deficiency.

(Doc. No. 1555 at11-14, 17-18.)
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The state court thus found that this claim failed on both prongsiokiand. Its finding
that counsel’s performance was not objectively deficient was based on isiidat®n that
counsel crediblytestified that Petitioner refused to testify at the suppression hearemgafter
counsel explained to him that testimony was needed to support his effort to suppressnhenttat
Witness credibility assessments are “predominately the business of tnitd,’camd “federal
habeas courts do not have license, under 8 2254(d), to redetermine witness credibilgy, whos
demeanor is observed exclusively by the state cdanensv. Yukins, 238 F.3d 420 (Table), 2000
WL 1828484, at *10 (6th Cir. Dec. 5, 2000) (citiMarshall v. Lonberger, 459 U.S. 422, 434
(1983)). The Court finds no basis in this record to conclude that the state court’'s dnedibili
determinatior—and the consequent holding that counsel’s performance was not deficiast

unreasonable.

A similar credibility determination underlies the state court’'s conclusion that Petition
was not prejudiced by the failure to offer his own testimony at the suppression hPatingner’s
testimony that he was in custody involuntarily when he gave his statement was caurhagict
Detective Wiser's testimony and by the video recording showing that Petitioner was gélelp
and leave the room during the interview and leave mséilf after the interview. The state court
essentially found that Detective Wiser’s testimony was more credible than Pestiamne that
Petitioner’'s statement would not have been suppressed even if he had testhiedhedring.
Petitioner does not offer any basis for this Court to find that conclusion so unreasonabis tha

beyond debate.

The state court’s disposition of this claim was not unreasonable, and Petitioner is not

entitled to relief under AEDPA.
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D. Claim 6 —Cumulative Effect of Ineffective Assistance

Petitioner alleges that the cumulative effect of counsel’'s alleged ineffezdveleprived
him of a fair trial. (Doc. No. 1 at 12.) He exhausted this claim in@astiction proceedings, and
the state court rejected it on its merits:

The Petitioner requests this court to consider the cumulative effect of theherrors

has alleged above in deciding whether to grant him relief in thiscposiction

appeal. Because we have found no single instance wherein trial counsel was

deemed ineffective, there is no basis to conclude that any cumulative erh@dresu
in an unfair trial.

(Doc. No. 15-55 at 19.)

This claim fails on habeas review for at least two reasons. First, cumidativeclaims
are not cognizable on habeas review beeahe Supreme Court has never held that cumulative
errors may form the basis for issuance of a writ of habeas c@mpard v. Bagley, 657 F.3d
338, 348 (6th Cir. 2011);orrainev. Coyle, 291 F.3d 416, 447 (6th Cir. 2002). And second, the
state courheld that trial counsel did not commit any constitutional error in his representti
Petitioner, and thigCourt has foundhose rulingdo be reasonable. Accordingly, there are no
instances of ineffectiveness that could have had a cumulative effect on the out&etiteookr’s

case. Petitioner is not entitled to relief on this claim.

E. Claim 7 —Miranda Violation

Petitioner alleges that his incriminating statement was obtained in violation of his rights
under the Fifth and Fourteenth Amendments as definelllibgnda v. Arizona, 384 U.S. 436
(1966). As indicated abovehat claim was the focus ofsappression hearing before trial and was

exhausted on direct appedihe state court rejected the claim on the merits:

Defendant asserts that the trial court erred by denying his motion to suppress his
statement to detectives. Specifically, Defendanteruag that . .he was subjected
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to the functional equivalent of a custodial interrogatimiore he waived his
Miranda rights, and therefore, his entire statement, including his-vaister
statement, should have been suppressed.

The Fifth Amendmento the United States Constitution, as applied to the states
through the Fourteenth Amendment, provides that “[n]Jo person . . . shall be
compelled inany criminal case to be a witness against himselfMiranda v.
Arizona, 384 U.S. 43§1966), the Unitecbtates Supreme Court concluded that

the context of “custodial interrogation” certain procedural safeguards areargcess

to safeguard this privilege against compulsory-geifimination.ld. at 444.More
specifically, the Court held that “the prosecution may not use statements, whether
exculpatory or inculpatory, stemming from custodial interrogation of the defendant
unlessit demonstrates the use of procedural safeguards effective to secure the
privilege againsself-incrimination.”ld. Those safeguds include the now familiar
Miranda warnings -namely, that the suspect be informed “that he has the right to
remain silent, that anything lsays can be used against him in a court of law, that
he has the right to the presence ofattorney, and that if he cannot afford an
attorney one will be appointed for him prior to auestioning if he so desiresd.

at 479. If the police fail to provide thesernings, any statement obtained as a
result of custodial interrogation will not be admissilde trid during the
prosecution’s casm-chief, even if the statement is otherwise voluntarige
Miranda Court was concerned that the “interrogation environment” created by
interrogation and custody would “subjugate the individual to the will of his
examiner” ® as to undermine the privilege against compulsoryisetfimination.

Id. at 45758. In Dickerson v. United Sates, the United States Supreme Court
reaffirmed that Miranda and its progeny . . . govern the admissibility of statements
made during custodiatterrogation in both state and federal courts.” 530 U.S. 428,
432 (2000)seealso Satev. Walton, 41 S.W.3d 75, 82 (Tenn. 2001). Consequently,

if the defendant’s statement resulted from custodial interrogation, the statement
must beexcluded from evidece because the police failed to provide the defendant
Miranda warningsOregonv. Elstad, 470 U.S. 298, 307 (1983)Nalton, 41 S.W.3d

at 86.

Miranda defined “custodial interrogation” as “questioning initiated by law
enforcement officers after a person hmeen taken into custody or otherwise
deprived of hisreedom of action in any significant wayMiranda, 384 U.S. at

444 Thereafter, the United States Supreme Court has explained that “interrogation”
refers notonly to express questioning but also to any words, actions, or practices
that the police shoukhow are reasonably likely to elicit incriminating information
from a suspecRhode Island v. Innis, 446 U.S. 291, 301 (1980ee also Walton,

41 S.W.3d at 85.

The disputed issues in this appeal are: (1) whether Defendant was “in custody”
duringthe first seven minutes of the interview before he waivethianda rights;

and (2)whether the detectives’ words and conduct prior toMir@nda warnings

were thdunctional equivalent of an interrogation, rendering subsequent confession
inadmissible. Taesolve this issue, we consider “whether, under the totality of the
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circumstances, a reasonapérson in the suspect’s position would consider himself
or herself deprived of freedom ofovement to a degeeassociated with a formal
arrest.” State v. Anderson, 937 S.W.2d 851855 (Tenn. 1996). This test is
“objective from the viewpoint of the suspect, anduharticulated, subjective view

of law enforcement officials that the individual beiggestioned is or is not a
suspect does not bear upon the questitoh.’Factors relevant tthis objective
assessment include:

the time and location of the interrogation; the duration and character
of thequestioning; the officer’s tone of voice and general demeanor;
the suspect’snethod of transportation to the place of questioning;
the number of policefficers present; any limitation on movement
or other form of restrainimposed on the suspect during the
interrogation; any interactions betweite officer and the spect,
including the words spoken by the officer to thespect, and the
suspect’s verbal or nonverbal responses; the extewhith the
suspect is confronted with the law enforcement officeu'spicions

of guilt or evidence of guilt; and finally, the extent to which the
suspect is made aware that he or she is free to refrain from answering
guestions or to end the interview at will.

Id.

Defendant concedes that he voluntarily met with police. It is unclear from the
record how Defendant was transported tioe interview. At the hearing on
Defendant’'s motion tosuppress, Detective Wiser could not recall whether
Defendant transported himself arhether he was transported in a patrol car;
however, at trial, Detectives Wiser and Windboth testified that thepelieved

that Defendant was transported to the interview in a poéce

The videotaped recording of Defendant’s interview on July 14, 2006, is the most
helpful piece of evidence regarding this issue. According to the counter on the
video, at14:38:20, or 2:38 p.m., Detective Windsor entered the interview room in
which DetectiveWiser is seated across a table from Defendant. Both detectives sat
across the table fromefendant. Detective Windsor was closest to the door, which
was across the table frobefendant, and the door was closed during the interview.
Defendant was not handcuffed restrained. Defendant did not ask or attempt to
leave the room. Detective Windsor is clearly armed with a holstered handgun. The
detectives spoke to Defendant in a casaad conversational tone. Detective
Windsor acknowledged that Defendant was “nervous” andgested that
Defendant “relax.” Detective Wiser then acknowledged that withholding
information is “a heavy burden” and encouraged Defendant to tell the truth.
Detecive Wiserstated that they knew what happened but that they needed to know
“the particulars."Detective Windsor stated that they knew that the victim owned a
gun. Detectives themxplained to Defendant that they believed that his co
defendant lied to them in order pwotect Defendant but that she had finally
admitted to them what had happened. @eeectives stated that they knew that
Defendant had gone to the victim’s apartment to“lalgmall amount of dope,” and
Detective Windsor speculated that the victim was armed Ref@éndant felt
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threatened. Detective Windsor also stated that unless Defendant explained
otherwise, they would have to assume that this was “abtotatled killing.” At
14:45:35,Detective Wiser told Defendant that he would read Defendant his rights
before they tookDefendant’s statement, and Defendant nodded affirmatively.
Detective Wiser then readefendant’'sMiranda rights and Defendant signed a
waiver form. Thereadlr, Defendantold the detectives that he shot the victim in
seltdefense during a struggle, and Defendsoted out his version of the events.
Defendant admitted to having taken the victim’s gun, cell phone, and PlayStation.

Defendant analogizes the fadfsthis case to those faiate v. Dailey, 273 S.W.3d

94 (Tenn. 2009), in which the Tennessee Supreme Court determined, based on the
totality of the circumstances, that the interrogation of the defendant Dailey was
custodial. In its ordedenying Defendant’'s motion to suppress, the trial court
distinguished the facts in this case from thodeainey and found:

This case is different frorailey. The defendant was not asked
guestiongrior to being read hisliranda rights. For approximately

7 minutes, the detectives in a casual conversational tone spoke with
defendant Pollarébout their discussions with the fdefendant].
During thisapproximat& minutedimeframe, the detectives did the
talking and did not asélefendant Pollard any questions. There was
a continual flow ofconversation and then the detectives informed
the defendant of hidiranda rights before any questions were
asked. The defendarmtffirmatively waived hisMiranda rights.
Furthermore, this interview wame continuous interview not two
separate interrogations.

Defendant also cite}atev. Northern, 262 S.W.3d 741, 750 (Tenn. 2008), in which
our supreme court held that “[tlhe functional equivalent of express questioning
refers to ‘anywords or actions on the part of the police (other than those normally
attendant to arrest amaistody) that the police should know are reasonably likely
to elicit an incriminating responsigom the suspect.”First, we agree with
Defendant that the detectiygsstatements and actiomgere intended to elicit an
incriminating response from him. Therefore, unlike the trial cawgtconclude that

the entire interview, including the pMiranda portion was annterrogation, even
though detectives did not ask specific questions of Defendant lgfong the
Miranda warning. However, as discussed below, we conclude under the tofality
the circumstances in this particular case that Defendant was not in “custody” a
anytimeprior to theMiranda warning being given.

Defendant is also correct that the fact®ailey are very similar to the facts of this
case; however, there are some notable differencBsiley, “[tjhe character of the
guestioning waaccusatory and demanding][.]” In this case, the detectives were not
accusatory or demanding and their demeanor was not threatening, although their
statementso Defendant were “aimed at convincing the Defendant that the police
already had sufficiergvidene to convict him of murdering the victim and that he
had to give them aaxplanation.’See Dailey, 273 S.W.3d at 103. The most notable
difference betweeDailey and this case is th&tailey did not waive hidMiranda

rights until after he had confessed tlithg the victim.

26
Case 3:20-cv-00017 Document 26 Filed 05/18/20 Page 26 of 33 PagelD #: 5319



In fact, in all of the cases relied upon by Defendant, law enforcemeniijearea
warnings after the defendants had already confessed. Defendant urges this Court to
employthe analysis set forth iMissouri v. Sebert, [sic] 542 U.S. 600 (2004), in

which a divided Supreme Court addressed the-step interrogation process in
which policequestion first and warn later. The plurality opinion set forth several
factors used tdetermine whether the “latdiranda warnings are effective.” Thi

same analysis wasmployed by the Tennessee Supreme CoufDaiey and
Northern. However, we need napply this analysis because, as noted below, unlike

in these cases, Defendant did not make anyvyareing statements to detectives.

Defendantasserts that “the lengthy pkiranda interrogation, in which he made
multiple admissions, violated his right against -getfimination and the post
Miranda statement is the fruit of that poisonous earlier interview (and of the illegal
seizure).” Wedisagee. Defendant contends that he made severaMpi@da
admissions during the“lengthy” sevemminute preMiranda interview.
Specifically, Defendant asserts thatdgreed with the detectives’ statements that
he was present in the victim’s house, that &d dgun, that he didn’t know the
victim very well, and that the victim felt threateneddgfendant. Defendant does
not cite where in the record these admissions are found, hawedo assume that

he is referring to the videotaped interview, which actually showsDiegndant

did not make any verbal statements to detectives befor®linada warnings.
Although it is difficult to discern from the downward angle of the video, Defendant
may have nodded his head in response to some of the detectives’ statements, but
we do notinterpret a slight nod of Defendant’s head to mean that he agreed with
the detectivesstatements, and we certainly do not interpret it as an affirmative
admission.

The first seven minutes of the interview consists of the detectives talking to
Defendant in a noethreatening manner and Defendant having little or no response.
As thetrial court found in its order denying Defendant’s motion to suppress, the
detectives did nauestion Defendant prior to givindiranda warnings. Further,
Defendant did not speahbout the incident until after he waived Nganda rights.
Defendant’s entire confessioim, which he reenacted a struggle between himself
and the victim, was made after he wailreslMiranda rights. We do nobelieve

the detectives in this case used questionable taidiaerce an involuntary
statement from Defendant. As both detectives testified, dtteynpted to make
Defendant feel comfortable and at ease in the hopes of obtainiegriiesssion.
DetectiveWindsor acknowledged that some of his statements to Defeneaat
deceptive, but they were intended to elicit a response from Defendant. We have
already determined that the psarning portion of the interview was an
interrogation.However, Defendant madno incriminating response prior to the
Miranda warnings.

We also conclude that Defendant was not in custody during thMipaada
portionof the interview. Defendant voluntarily met with detectives; Defendant was
not restrainedduring the interview; De&hdant never requested to leave the
interview; and detectives wenmgot accusatory or demanding in their tone or
demeanor. In fact, after Defendant confegseghooting the victim, detectives gave
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Defendant a can of soda and left the ro@afendant drank the soda and then
excused himself to the restroom, apparently unescokgain, however, we note
that Defendant made no incriminating response prior to wahiglgiranda rights.

In sum, because Defendant’'s entire confession was made afteslurgarily
waived hisMiranda rights, we conclude that the trial court did not err in denying
his motion to suppress his statement.

(Doc. No. 15-19 at 15-20.)

The state court correctly observed tihdiranda warnings are not required unless an
individual is “in custody.’Miranda, 384 U.S. at 444 (“[T]he prosecutor may not use statements ...
stemming fromcustodial interrogation of the defendant unless it demonstrates the use of
procedural safeguards effectit@ secure the privilege against s@l€rimination.”) (emphasis
added). The test for determining whether an individual is “in custody” for purpobéisanida is
objective: whether a reasonable person in the defendant’s position, knowing thasfabes
defendant knew them, would have felt that he was under arrest or was “otherwigeddephiis
freedom in any significant wayltl. at 477.The factors considered by the state court include those
considered by federal cousldressingMiranda claims: () location of the interview; (2) length
and manner of questioning; (3) whetheritidividual’'s freedom of movement was restrained; (4)
whether thendividual was told he did not have to answer questamd statements made during
guestioning; and (5) whether the individual was released after the questinhiregne v. Ebbert,

864 F.3d 446, 452 (6th Cir. 2017) (cititpwes v. Fields, 565 U.S. 499, 509 (2012))nited
Satesv. Hinojosa, 606 F.3d 875, 883 (6th Cir. 201(ven if another court mightave reached

a different conclusion after considering those fagtitws state court’s determination that Plaintiff
was not in custody for the first seven minutes of his interview was not unreasomhbleourt
credited the officer’s testimortp the eféct that Petitioner agreed to the interview voluntarily and
that there was nothimmyertly hostile or demanding about the questioning, and Petitioner was never

restrained or prevented from leaving on his own.
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The state courtilso found that the warnings were given before Petitioner made any
incriminating statementghus distinguishing this case frolkhissouri v. Seibert, 542 U.S. 600
(2004) and wo Tennesseeases applying the multactor test it announcedDoc. No. 1519 at
19.) In Seibert, a police officer questioned a suspect for thirty minutes, elicited a confe$san, t
gave the suspeddiranda warnings and had her repeat the confession. The Supreme Court held
that Miranda required the suppression of both the-pa@d postwarning conéssions and
announced fivéactors to consider in determining whether to supgtespostwarning confession
in such ‘Miranda-in-the-middle” situations Seibert, 542 U.S. at 615Those factors are: (1) the
completeness and detail of the qwrarning questions and answers; (2) the overlapping content
between the preand postwarning statements; (3) the timing and setting of both rounds of
interrogation; (4) the continuity of poligeersonnel during both rounds; and (5) the degree to which
the interrogator’s questions treat both rounds as a continuous interrogsagddnited Sates v.
Maddox, No. 1:18CR-169-TRM-CHS, 2020 WL 896769, at *8 (E.D. Tenn. Jan. 29, 202port
and recommendation adopted, No. 1:18CR-169, 2020 WL 888516 (E.D. Tenn. Feb. 24, 2020)

(citing Seibert, 542 U.S. at 615).

The state court found that Petitioner’s case did not require suppressionSarer
because he did not make ajararning confessianRather, he state court found that Petitioner
“made no incriminating response” and did not even say anything about the incident untileafter t
officer gave him théMiranda warnings. This Court has reviewed the video on which the state
court basedhat factual determinatioand observed more verbal responses prior toMinenda
warnings than the state court acknowledged. At approximately 14:39:06 on the recording, in
response to one of the detectives’ commenting that Petitioner was nervous, he responded that he

had never been arrested. (Doc. No. 19, “Interview” disc.) At around 14:40:47, whetivdste
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were discussing how many times they had interviewed Petitioner’s girlfriend, heddhiftiive

or six.” (Id.) At 14:42:62, one of the detectivespressed an understanding that Petitioner was
carrying a gun the day of the incident because Petitioner did not know the victim wiell, an
Petitioner verbally agreed that he did ndtl)( At 14:43:25, a detective said he did not believe
that Petitionehad the gun out pointing it at the victim when he entered his home, and Petitioner
said “no.” (d.) And at 14:43:41, very shortly before Petitioner was readlivianda warnings,

one of the detectives suggested thainganother person with a guaquies a difficult judgment

call for someone who has not been in that situation, and Petitioner responded “exiat}ly.” (
Those latter three responses by Petitioner arguably acknowledgeal tleaist at some poirite

was in the victim’s home with a gun. Another court might reasonably find that theytatenati

incriminating prewarning statement.

But not every preavarning statement implicating a defendant in a crime requires
suppression undékeibert. In Bobby v. Dixon, 565 U.S. 23 (2011), theefendant was originally
arrested for forgery and acknowledged duringwaening interrogation that he had obtained an
identification card in a murder victim’s name, signed his name to a check, and sold his car, but
denied any involvement in his disappeararioexon, 565 U.S. at 2826. Hours latemfter learning
that police had found the victim’s body, the defendant volunteered to make a statemesddwas r
and waived hisMiranda rights, and gave a detailed confession to the mutdeat 26. The
Supreme Court summarized the material detaifidiert and found it did not require suppression

of the defendant’s murder confession:

In Seibert, police employed a twetep strategy to reduce the effectMifranda
warnings: A detective exhaustively questioned Seibert until she confessed to
murder and the after a 15to 20-minute break, gave Seibevtiranda warnings

and led her to repeat her prior confession. 542 U.S., at6664 616 (plurality
opinion). The Court held that Seibertsecond confession was inadmissible as
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evidence against her even thoughwvas preceded by Miranda warning. A
plurality of the Court reasoned that “[u]pon hearing warnings only in the aftermath
of interrogation and just after making a confession, a suspect would hardly think he
had a genuine right to remain silent, let alone persist in so believing once the police
began to lead him over the same ground again.” 542 U.S., ase&&ldso id., at

615 (detailing a “series of relevant facts that bear on whaliv@nda warnings
delivered midstream could be effective enough tmarplish their object”). Justice
KENNEDY concurred in the judgment, noting he “would apply a narrower test
applicable only in the infrequent case .. in which the twestep interrogation
technique was used in a calculated way to undermindittamda warning.”ld., at

622.

In this case, no twstep interrogation technique of the type that concerned the
Court inSeibert undermined thdliranda warnings Dixon received. I18ibert, the
suspecs first, unwarned interrogation left “little, if anything, of incriminating
potential left unsaid,” making it “unnatural” not to “repeat at the second stage what
had been said before.” 542 U.S., at-835/7 (plurality opinion). But in this case
Dixon steadfastly maintained during his first, unwarned interrogation that he had
“[n]othing whatsoever” to do with Hammer’s disappearance. App. to Pet. for Cert.
186a. Thus, unlike irseibert, there is no concern here that police gave Dixon
Miranda warnings and then led him to repeat an earlier murder confession, because
there was no earlier confession to repeat. Indeed, Dixon contradicted his prior
unwarned statements when he confessed to Hammmeirder. Nor is there any
eviderce that police used Dixds earlier admission to forgery to induce him to
waive his right to silence later: Dixon declared his desire to tell police what
happened to Hammer before the second interrogation session even began. As the
Ohio Supreme Court reasonably concluded, there was simply “no nexus” between
Dixon’s unwarned admission to forgery and his later, warned confession to murder.
101 Ohio St.3d, at 333, 805 N.E.2d, at 1051.

Moreover, inSeibert the Court was concerned that & anda warnings did ot
“effectively advise the suspect that he had a real choice about giving an admissibl
statement” because the unwarned and warned interrogations blended into one
“continuum.” 542 U.S., at 612, 617. Given all the circumstances of this case, that
is not so here. Four hours passed between Dsxamwarned interrogation and his
receipt ofMiranda rights, during which time he traveled from the police station to

a separate jail and back again; claimed to have spoken to his lawyer; and learned
that police were tking to his accomplice and had found Hamradyody. Things

had changed. Und&eibert, this significant break in time and dramatic change in
circumstances created “a new and distinct experience,” ensuring that o,
unwarned interrogation did naindermine the effectiveness of tidiranda
warnings he received before confessing to Harlemaurder. 542 U.S., at 61&e

also id., at 622 (KENNEDY, J., concurring in judgment) (“For example, a
substantial break in time and circumstances between the prewarning statement and
the Miranda warning may suffice in most circumstances, as it allows the accused
to distinguish the two contexésd appreciate that the interrogation has taken a new
turn”).
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Dixon, 565 U.S. 23, 30-32 (2011).

The case at hand is similar $aibert in that Petitioner’s entire interrogation was a single
continuous event, in the same place, with the same police pelsdiowever, it is also similar
to Dixon, in thatPetitioner's prevarning comments-although arguably implicating him in the
murder, much like Dixon’s confession to forgery implicated him in his victim’s disappea—

did not include a fulblown confession to homicideMoreover, the detectives did not rely on
Petitioner’s prevarning comments to extract additional information from him-pasning, and
there is nothing to indicate that they were intentionally employing an@skvarnlater strategy;

in fact, they did not ask any questions at all prior to Petitiomdiranda waiver. And finally, the
state court’s determination that Petitioner was not in custody at the time heimpoeaarning
incriminating statements, which this Court has already found to be reasoappfeently
precludes Petitioner'Seibert argument.See United Sates v. Evans, No. 1820421, 2019 WL
458165, at *7 (E.D. Mich. Feb. 6, 2019)Because the pfBliranda questioning was nen
custodial, theseibert midstreanmMiranda warning test does not apply;. see also United Satesv.

Ray, 690 F. Appx 366, 371 (6th Cir. 201(finding that first statement was made during custodial

interrogation, thus “triggeringeibert” analysis).

Reasonable jurists could easily debabtetherSeibert required suppression of Petitioner’s
statement under these circumstandsscordingly, the state courttieterminatiorthat suppression
was not requiredvas not “objectively unreasonable” as required to grant relief under AEDPA
Young v. Hofbauer, 52 F. App’x 234, 236 (6th Cir. 2002), aRétitioner is not entitled to relief on

this claim.
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VI.  CONCLUSION
Petitioner'shabeaslaims fail on their merits for the reasons set forth above. Accordingly,
the Court will deny the requested relief and dismiss the petition.

An appropriate Order will enter.

W = L

WILLIAM L. CAMPBELL , J&Z
UNITED STATES DISTRICT JUDGE
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