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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

THE NASHVILLE COMMUNITY
BAIL FUND,
Plaintiff,

Case No. 3:20:v-00103
Judge Aleta A. Trauger

V.

HON. HOWARD GENTRY, Criminal
Court Clerk, in his official capacity,

N N L N N N N N N N N

Defendant

MEMORANDUM

The Nashville Community Bail Fund'NJCBF’) has filed a Motion for Preliminary
Injunction (Docket No. 3), to which Howard Gentry, in his official capacity as i@ahCourt
Clerk for the Twentieth Judicial Districhas filed a Response (Docket No. 15), and NCBF has
filed a Reply (Docket No. 16). Gentry has filed a Motion to Dismiss (Docket No. 17), to which
NCBF has filed a Response (Docket No. 19), and Gentry has filed a Reply (Dack)N-or
the reasons set out hereNCBF’s motion will be granteth part and denied in part and Gentry’s
motion will be denied.

|. BACKGROUND

A. Structure of Pretrial Release and Bail in Tennessee

1. State and Federal Requirements. The State of Tennessee, like the federal
government and the governments of its sister states, roujailslyndividuals who have been
charged with, but not convicted of, crimgairsuant to aommonpractice known a$pretrial
detention.” As the statés Supreme Court has observelde constitutional permissibility of

pretrial detentionas a general matter, is widely accepted, and the pratstetedatesback to
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before this natiors founding having beera feature of there-constitutionaEnglish courts from
which early U.S. courts borrowed many of their organizing princif¢aste v. Burgins464
S.W.3d 298, 38 (Tenn. 2015)Also dating back to these peenstitutional courteind surviving

into the American experienchowever, is th@admonitionthat the governmerd right to pretrial
detention is not absolutkl. For example, under the Eighth Amendment of the Gd@stitution,

the government can deny a defendant pretrial released orhis failure to pay a baitthat is, a
surety tied to his future return to courtbut only if the bail amounts not “excessivé—
“excessivé meaning in this context,‘[b]ail set at a figure higher than an amount reasonably
calculated tb provide “adequate ssurance that he will stand trial and submit to sentence if
found guilty.” Stack v. Boyle342 U.S. 15 (1951).The U.S. Constitution also forbids a court
from continuing pretrial detentionnless certain adequate procedures are obsesee8challv.
Martin, 467 U.S. 253, 263 (1984).

Althoughthe U.S. Constitutiommposes certain procedural requirements and substantive
limitations on the pretrial detention procesgdoes not guarantee that a defendant be given a
pathto obtaining pretrial releasa the first place When a person is charged with a Tennessee
state crime,however,the U.S. Constitution is not the onlonstitution that matters.The
TennesseeConstitution unlike its federal counterpart, requirésat “all prisoners shall be
bailable by sufficient sureties, unless for capital offences, when the pravident, or the
presumption gredt.Tenn. Const. art. 1, 8 15This constitutional provision grants afdndant
the right to pretrial release on bail pending adjudication of criminal charBesgins 464
S.W.3dat 304 (citing Swain v. State527 S.W.2d 119, 120 (Tenn. 19).5lthough this right

may be forfeited by a defendamtonduct, every necapitaldefendant that enters the Tennessee



criminal justice system at least begins with a right to establish some conditiorsnpuoswhich
he can obtain his freedom until he is, if ever, conviét8de idat 306.

Because the feder@onstitution only permits the amount of bail necessary to ensure the
defendants future appearance in court, Tennessee courts are required to undertake a process to
determine how much, if any, bail is actually justified by the defensl@at'ticular circumstances.
First, the court must consider, based on a number of statutorily dictated fachather to
releasea bailable defendant on the defendarmwn recognizance or an unsecured bond. Tenn.
Code Ann. 8§ 4A1-115(b);Graham v. Gen. Sessions Cquib7 S.W.3d 790, 793 (Tenn. Ct.
App. 2004).If the statutory factors do not support release on the defésdamh recognizance
or on an unsecured banthe court is then to consider imposing conditions of release, including
non-monetary conditions that would help ensure the deferslappearance to stand tridhe
court must“impose the least onerous conditions reasonably likely to assure the défndant
appearance in coutfTenn. Code Ann. 8 40-11-116(a).

The conditions that may be imposed include:

(1) [r]eleas[ing] the defendant into the care of some qualified person or

organization responsible for supervising the defendant and assisting the defendant

in appearing in court . . . ;

(2) [(impos[ing] reasonable restrictions on the activitteeyements, associations
and residences of the defendant; and/or

(3) [ilmpos[ing] any other reasonable restriction designed to assure the
defendants appearance, including, but not limited to, the deposit of bail pursuant
to 8§ 40-11-117.

Tenn. Code Ann. 8§ 401-116(b). Only if the court determines thatonditions on a release on

recognizanck have not been shown to reasonably assure the defendgmpearancenay the

! Tennessee’s pretrial detention statutes likewise provide that, “[w]heefendant has been arrested . . .
for any bailableoffense, the defendant is entitled to be admitted to bail bgdhenitting magistrate, by
any judge of the circuit or criminal court, or by the clerk of any circuit oringhtourt . . . .” Tenn. Code
Ann. 8 40-11-105(a).



court, ‘in lieu of the conditions of release set out in §14A115 or § 4011-116, reqire bail to
be given’ Tenn. Code Ann. § 401-117.See Grahaml157 S.W.3d at 793'If it is not shown
that conditions on a release on recognizance will reasonably assure the deSesojagdrance
as required, the magistrate shall require that bagiven in lieu of conditions of releasg.”

If the court determines that it will set monetary bail, it ntlishdetermine the amount to
be required, based on a number of statutory factors listed in Tenn. Code Ami18148.
Tennessee has set sostatubry upper limits for bail amounts; for example, bail cannot be set in
excess of $50,000if the defendant is charged with a felony that involves a crime committed
against a persghother than a form of homicide. Tenn. Code Ann. §146105.In addition to
those limits, the court is requireas the U.S. Constitution mandatesset a bail amourias low
as the court determines is necessary to reasonably assure the appearancefehdaatdas
required” Tenn. Code Ann. § 401-118a). Throughout this mrcess, the courtsustfollow the
procedural safeguards imposed by the U.S. Constitgtigguarantee, in the Fourteenth
Amendment, that an individual cannot be deprived of his liberty without due prddess.
Burging 464 S.W.3d at 307.

Once monetary bail is set, the defendant can pay that monetary bail by either (1) paying
the full amount himself, (2) hiring a surety, most typically in the form of gpfofit bail
bondsman, or (3) using real property as collat&a&Tenn. Code Ann8§ 4611-118(a), 40-11-
122. Once his bail is paid, he is released, with the expectation that he will attend all future
required court dates, as well as comply with any other conditions of his réldédke.defendant
whose release is secured . does not comply with the conditions of the bail bond, the court
having jurisdiction shall enter an order declariihg bail to be forfeited.Tenn. Code Anng§ 40

11-139(a) see alsarenn. Code Ann. 80-11-201 However " [i]f the conditions of the bail bond



have been performed and the defendant has been discharged from all obligatiertause, the
clerk ofthe court shall return to the defendant, unless the court orders otherwise, thewentir
which had been deposited.” Tenn. Code Agf§4011-119.

2. Local Administrative and Judicial Responsibilities. As should be apparenthd
statés system opretrial detention, release, and suretflects an overlay of botfederal and
state requirements. The list of governnagninitsinvolved, however, does not end thetéhe
judicial power of the state is vested in judges of the courts of general sessionscircuit
courts,[and] criminal courts’ as well as other courts established by the staten. Code Ann. 8§
16-1-101 The statks trial courts are divided amofithirty-one (31) judicial districtsdefined by
statute.Tenn. Code Ann. 8§ 18-506. The state courttocatedin Metropolitan Nashville and
Davidson County(“Metro Nashville' or “Metro”), for examplemake upthe Twentieth Judicial
District. Tenn. Code Ann. § 18-506a)(20)@Q)(1).? The judges of each individual judicial
district are authorized to promulgate their own Local Rules, as long as thesamitonsistent
with the statutory law, the rules of the supreme court and the rules of criminal ahd civi
procedure.”Tenn. Code Ann. 8 18-511. Among those Rules may be rules governthg
process of reviewing pretrial detention decisjassis the case in tAaventieth Judicial District
which has a fairly lengthy and detailed set of Local Rules of Practice for Bail sB¢Gde
Docket No. 4-2.)

General sessions courts add another layer of complexity, because they are not
denominated as state courts at all; rather, they are established andnmiotaia countpy-
county basis. See Tenn. Code Ann. §156102. General sessions judges have their own

authority to “adopt such rules as may be necessary to expedite the trial and disposes.bf cas

2 Other districts, however, spanultiple counties. For example, the thirteenth judicial district spavesn
counties: “Clay, Cumberland, DeKalb, Overton, Pickett, Putnam and White.” Tenn. Code Ani- 8§ 16
506(a)(13)(A).



Tenn. Code Ann. § 165-406.The Local Rules of Practice for Bail Bonds for the Twentieth
Judicial District also apply to Metro’'s Gene&dssions courtsSeeDocket No. 4-2at 1)

Finally, the pretrial releaseelatedwork of each relevant couig dividedamong various
personnelAccording to NCBF, kil amounts, at least in Metro Nashville, are typically first set
by judicial commissioners and may be reviewed by either a General Sessions judgeninal Cr
Court judge.(Docket No. 1 T 13.) The judges and judicial commissioners, however, do not
directly administer the actual payment of bail amoumtnnessealso relies on aystem of
clerks of court, whose duties d® attend the court and perform all the clerical functions of the
court.” Tenn. Code Ann. 8§ 18-101 Among the clerks duties at the circuit and criminal court
level, is accounting for the coud” revenuesTem. Code Ann. 8§ 18-103(3), (7H8). As
relevant to the pretrial release system, the clerk of the court accepts bond gaymaesxtcounts
for the funds once they are received. When a defendant or thirdgesstysurety back, it is the
clerk that transiits the funds. (Docket No. 241 2+27.)

The clerk of the criminal or circuit court of a judicial district is empowered to actas th
clerk for a General Sessions Court, despite the fact that General Sessidssi@d@nnessee’s
system, are county, rather than sfateel, courtsTenn. Code Ann. 886-15-301, 18-4201. For
example, the Metro Code and Charter instructs the local criminal court clerk tdeofiera
criminal portion of the metropolitan government’s general sessions docket. Chafter@d\.
of Metro. Nashville & Davidson Cty. § 14.20.

B. Effect of a Failure to Obtain Pretrial Release

The first and most obvious effect of a defentar&ilure to obtain pretrial release
either because conditions of release were wholly demib&cause bail was set and he could not

afford it—is the deprivation of the defendamtiiberty. As the court has already discussed, the



pretrial defendant’s liberty interesin and of itself,is entitled to substantial constitutional
protection.However, focusing narrowly on the abstract concept of libéfrtgnything, risks
downplaying the full stakes of the pretrial detention determination in many dabesher a
defendant facing prosecution is releaseawait trialnot only affects his shoterm freedom

there is evidence suggesting thataffects the course of his entire criminal case and, by
extension, potentially the course of his life. NCBF has provided a July 2016 study of thousands
of misdemeanor cases in Harris County, Texas, showing that, controlling for a number of
variables,defendants who remad in pretrial detention were 25% more likely to plead guilty
than similarly situated defendants who were released and were 43% morediketgive jail

time. When sentenced, the detained defentlaetéencesvere, on average, more than twice as
long. (Docket No. 4.3 at 2, 1921) There may, of course, be many ways that one could take
issue with that study. Based on the current record before the court, however, theegatidre

very least, broadly supports its conclusions.

It is, moreover, not difficult to imagine why detentimould have a negative effect on an
individual's criminal defense. The government inasch greaterleverage over an incarcerated
person than a free person. A person on jptateleasecan continue to work, make monend
take part in family life while a detained person gnbbse his job or even custody of his children
A person on pretrial releasgan also participate more directly and comprehensively in his
defense. He is significantly less likely to be under the intense surveiffa@sentn jailhouses
particularly regarding conversations with the outside woHd can seek continuaneefor
example, tanvestigate exculpatory or mitigating eviderewithout each continuance meaning
more time in jail.Finally, he will not be subject to the daily psychological toll of incarceration

and can make decisions about how to proceed with his case surrounded by family andririends.



turn, pretrial releasdeprives the governmentf the bargaining chip that accepting a quick deal
may getthe defendanbut of confinement sooneiThat enticement is likely to be especially
strong in misdemeanor and minor felony casdsch are likely tocarry a short sentence after
conviction but whictcanhave longranging effects on the defendant’s Jifie to their civil and
criminal collateral consequences

Pretrial detention is an established part of the U.S. criminal justgtersy and NCBF
does not, at least in this litigation, dispute that it is at least sometimes appropriage. So
defendants, therefore, cannot avoid the disadvantsgesiated with waiting for trial from a jail
cell rather than their homes. As NCBF points out, however, once a defendant hassigpetda
bail amount, a determination has already been made that, at least as long as the rigiiscondit
are met, pretrial release is appropriatehfion. In such a situation, the defendant who can afford
to makebail will face a decidedly different, and likely more forgiving, path forward for hée ca
than a defendant who is charged witle same crimandreceived the same release conditions,
but whocamot afford his own release.

C.NCBF, Tenn. Code§ 40-11-121, andavidson County Rule10(B)

1. NCBF's Charitable Model. In 2016, individuals concerned about the role of money
bail in Metro courts founded NCB&s a charitable funidr the purposeof “freding] low-income
persons fromjail and worKing] to end wealtkbased pretrial detentidn(Docket No. 41 § 4.)

The NCBF posts cashalb on behalf ofselectedpretrial detainees-not as a foiprofit bonding
company, but as part of its missitmcombat differences in the pretrial detention process based
on wealth NCBF, like a forprofit company, takes steps to communicate with the defendants

whose releases it has secured, to ensure that they return to court as reduifgd.8.)



In order to fundits efforts, NCBF relies onwhat its currentmanager Rahim Buford
refers to as'a revolving fund of donated moné&yId. I 4) NCBF posts bond for a pretrial
detainee and, when the detairseease is completed, NCBF accepts the refundsao$urety,
which it puts back into its budget for posting bonddaptherpretrial detaineeAccordingly,a
single donation of $1,000, for exampban be used over and over again to secure pretrial release
for a series of defendants with $1,000 bail amouids) $ince its founding, NCBF has posted
bail in over 1,000 cases, representing a total of over $2.3 million in bail. That $2.3 million,
howeer, consists of a much smaller numberimdividual dollars,cycled through NCB®
systenrepeatedly(ld. T 10.)

In order for NCBFs revolving fiscal model to be sustainable, NCBF must be able to
obtain a refund of at least a substantial portion of the money it uses to poSiebaikssee,
however, has a statuteTenn. Code Ann. 8§ 401-121—requiring thatjn cases wherbond was
paid “by defendant, the deposit shall be applied to the payment of” any fines or court costs.
NCBF maintains that thatrovision does not apply to its deposhgcause it posts bail as a third
party suretyNevertheless,hie Criminal Court’s local rulemclude a provisior-Rule 10(B) of
the Local Rules of Practice for Bail Bordstaing that“[a]ny individual who desires to deposit
a cash bond with the Clerk pursuant to [Tenn. Code Ann.]-814018 shall be notified in
writing by the Clerk that such cash deposit shall be returned subject to any finesostsjror
restitution as ordered by the Calr(Docket No. 42 at 10(emphasis addeg)Rule 10(B) as
interpreted and applied by the Clerk’s Office, extends the garnishment policy to lmilteet

parties, including NCBF, which poses an obstacle to NCBF's revolving fiscal model.

3 Technically, on its face, Rule 10(B) does not actually requireigfanent, but merelyotice that
garnishment will occur. The Clerk’s Office, however, has imtgal the Rule as stating the garnishment
policy of the Criminal Court and requires individuals posting bond to agrgarhishment consesttly
with the Rule. See Docket No. 4-3 (acknowledgment form for Rule 10(B) policy)

9



2. NCBF’s Exemption from Garnishment.According to Buford, the Twentieth Judicial
District, in recognition of this problem, granted NCBF what he characteriZes &xemption to
[Rule 10(B)],” not requiring that the amounts posted by NCBF to be applied tqg finets
taxes, or restitution(Docket No. 41 119.) This exemption was apparently formalized inesm
bancOrder of the Criminal Court in April of 20165¢eDocket No. 4-4 at 1.)

On May 6, 2019,however, the Criminal Court released seconden bancOrder,
rescinding the exemptionld() The court characterized the prior Order as havefectively
exempted the NCBF from the statutory requirement umdenessee Codennotated § 44L1-
121 and from the requirement in the Ctaitbcal rules thad cash bond deposited with the Clerk
pursuant to Tennessee Code Annotated-8L4€118 shallbe returned subjetd any fines, court
costs, or restitution ordered by the Cduftd. at 1.) However, the court wrotéseveral issues
hdd] arisen since entry of the April 6, 2016, order thgtthaaused th&ourt to reconsider the
NCBF's exemptiori (Id.) First, the court noted, two judges of the court had retired and their
positions had been filledby two new Criminal Court judges who had not taken part in the
consideration of the initial Order. Second, the court wrote that it been made aware by the
DavidsonCounty Criminal Court Clerk Office that as of April 18, 2019, theage $104,200 in
conditional forfeits on bonds posted by the NCHId. at 1-2.) The court explained th&ft]his
level of exposurewas*“far beyond what the Court contemplated when the April 6, 2016, order
was entered The court wrote that,particularly in light of the amount of conditional forfeitures
currently outstanding,it was“concerned by the NCBFE’lack of sufficient and specifineasures
to ensure a defendastappearance in codr{ld. at 2.)

Shortly afterthat Order was enterethe Criminal Court stayethe Ordets operationat

NCBF's requestto allow for motions challenging the end of the exemption. NCBF filed a

10



petition toamendthe May 2019 Order and reinstate the policy of the April 2016 OfDecket
Nos. 4-6 to -8.)The Criminal Court, sittingn bang¢heard oral argument regarding the pending
change on July 18, 201%deDocket No. 45 at 1.) On August 29, 2019, the coantered amen
banc Order denying NCBTs petition. [d.) The court“reaffirm[ed] its earler rationale for
ending the exemptionld. at 2.) It added, however:

[T]he Court notes that in no way does it intéoidthis Order to force the NCBF

to shut down. As the Court stated at the hearing on July2a®), this Court

agrees with the NCBE contention that the work in which they are engaged is a

noble service to the community. The Court continually strives to ensure that the

administrationof the crimnal justice system is fair and equitable for all parties,

and is willing to work with theNCBF or any other organization to that end.

However, while the Court hopes that the NCBéntinues its work, for the

aforementioned reasons, the Court is of the opinion that cash postgsi by the

NCBF should not automatically be exempted from being used to satisfy the fines,

costs, or restitution that other parties posting cash bonds are generally required to

satisfy. Ofcourse, a defendant on a bond made by the NCBF, just like any other
defendant, may stilbetition the appropriate court for waiver of any costs or fines

based upon the defendanindigency upon entry of any judgment against them.

Bond funds paid by the NCBF would stié refunded if all costs, f&s, and fees

were waived by that court.

(Id. at 2-3.)

Bail amounts are paid throughe Clerk of the Criminal Coustthat is, through the
office thatdefendantGentry oversees and represemiscording to Buford, the office will no
longer accept NCBE payments unless the NCBF representative making the payment signs the
office’s notification form acknowledging that the bail amounts will be applied to fines, fees,
costs, taxes, or restitution. (Docket Nel 4 22.) Officials from Gentig office have inbrmed
NCBF that the garnishments are applied automatically by the’€lefkice, with nohearing
devoted to the garnishmenRather, vinen NCBF or another bail depositor seeks a refund of its

suretyat the end of the defendant’s catiee clerk providesmy the amount that exists after

deducting fines, fees, costs, taxes, and restitutionfy{ 24-27.)

11



Buford states that, now that NCBF has lost its exemption from garnishmistgritls to
rapidly loseits revolving fund’ (Id. § 28.) It has reduced its operations and instituted new caps
both on the amount it will post in any particular case and the total amount it will post in any
given month. Id. 1 29-30.) He estimates that NCBF has rejectdeast thirty requests from
defendants for bail that it otherwise would have approved if the Criminal Calicohéinued its
policies unchangedld. § 31.) He estimates that NCBF is likely to lId$alf of all its deposits
subjectto garnishment” going forwardld; 7 34.)

D. This Litigation

On February 5, 202NCBF filed a Complaint for Injunctive and Declaratory Relief, in
which it named, as the sole defenddmipon. Howard Gentry, Criminal Court Clerky his
official capacity” (Docket No. 1 at 1.) NCBF pleaded three causes of action under 42 U.S.C. §
1983: first, for violation of the Eighth Amendment right against excessive bail; second, for
violation of the Fourteenth Amendmebtsed on the imposition of unconstitutional dtods;
and, third, for violation of the Fourteenth Amendment right to due prodds§1(62-78.) On
the same day, NCBF filed a Motion for Preliminary Injunction, asking the court to enjoiryGent
“from (1) enforcing Davidson County Local Rule Governing Bail Bonds 10(Byedisas (2)
enforcing hisoffice’s policy of conditioning the acceptance of cash bamdeeceipt of a signed
form acknowledging future payment of criminal debts frimat cash bond (collectiveljthe
garnishment policies”).” (Docket No. 3 at 1.)

Pursuant to Fed. R. Civ. P. 4(b), NCBF requesteudl the court issugé summons
directed to Hon. Howard Gentry at 408 2nd Avenue in Metro Naslonll&ebruary 6, 2020
(Docket No. 9.) The same dayCBF returned a completed proof of service. (Docket No. 10.)

The proof of service described the method of service as followserved the summons on

12



Cynthia Gross, attorney for Metidashville Government Department of Law, who agreed to
accept service on behalf of Howard Gerit(yd. a 1.) It was signed and dated by Lauren Davis,
who identified herself as the Legal Program Coordinator of ACINJ{Id.)

NCBF has filed a Declaration by one of its attorneys, C. Dawn Deaner, stating that she
spoke with Gross by telephoma& February 3, 202(&nd informed her that NCBF would be
suing Gentry in his official capacity as Clerk of the Criminal Court. Deaner askasd &iGross
could accept service on Gentry’s behalf, and Gross responded that she would havadk te
Dearer on that matter. Deaner and Gross spoke again later that day, at which time Gross,
according to Deaner, “informed me that either she or someone else with her affispakan
directly with Mr. Gentry, and he had agreed to her Office accepting senvices ¢tdwsuit on his
behalf. As a result, Ms. Gross informed me that her Office would acaeptesef the lawsuit on
behalf of Mr. Gentry.” (Docket No. 21 {¥4&.) Finally, Deaner states that, to avoid any further
delay, NCBF served Gentry personally on March 12, 20807 @;seeDocket No. 21-1.)

On February 20, 2020, Gentry filed a Response opposing the Motion for Preliminary
Injunction. (Docket No. 15.) The Response was filed and signed by Allison L. Bussell of the
Department of Law of the Metroptdh Government of Nashville and Davidson Coufiydtro
Legal’), and also listed Metro Director of Law Robert E. Cooper, Jr., and Metro Legalegttor
John W. Ayers as representing Genttgl. &t 4.) Gentry, through Metro Legal, stated that he was
“entefing] this appearance exclusively in his capacity aslaated official for the Metropolitan
Government of Nashville and Davidson Couhijld. at 1.) He arguethat, as relevant to this
case, he wast all times,'acting as amagent of the State of TennesSa®t Metro.Accordingly,

he argus, he in his ostensible Metreelated capacity;has no interest in whether the state

13



policy at issue is enforced @njoined.”Citing that lack of an interesGentry states that he
“takes ngposition on Plaintiff's motion for preliminary injunction.ld( at 1.)

On February 24, 2020JCBFfiled a Reply. (Docket No. 26.) In its RepNCBF argues
that its suit is permissible regardless of whether Gentry was acting, atdhantetimes, as an
agent of the State of Tennessee or in a more local cadd€Bf argues that, as the government
official in charge of administering the challengedgram,Gentry, in his official capacityis an
appropriate defendartwith the state/local distinctiorelevant only to whetheédCBF must rely
on Ex parte Young209 U.S. 123 (1908), tobtain relief regardlessf state sovereign immunity.

(Id. at 2.)

On February 27, 2020, Gentry filed a Motion to Dismiss, asking the court to dismiss
NCBF's claims “insofar aghe Court construes the claims as proceeding against Mr. Gentry in
his capacity as &etropolitan Government officidl (Docket No. 17 at 1.) Irsugport of the
motion, Gentry reiterates his argument that he enédrede 10(B) “on behalf of the State of
Tenness€eand contends that,if this case is proceeding against Mr. Gentry in his official
capacity as a state agent, Plaintifist serve the Attoey General, whicljit has] not dong.
(Docket No. B at 7~8.) NCBF filed a Responsereiterating its position that Gentry is an
appropriate defendant and pointing out that Gentry cited no authorityis@roposition that
NCBF must serve the Tennessee Attorney General. (Docket No. 19.) On March 10, 2020, Gentry
filed a Reply, arguing #t “[t|he local or statecapacitydistinction is relevant to service of
process because Mr. Gentry was served only vidM#teopolitan Department of Law, which has
no authority to accept service of process for sifteials.” (Docket No. 20 at 1 (citing Tenn. R.

Civ. P. 4.04(1).)
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II. LEGAL STANDARD

A. Mation for Preliminary Injunction

“Four factors determine when a court should grant a preliminary injunction: (1) whether
the party moving for the injunction is facing immediate, irreparable harm, (2) thbdike that
the movant will succeed on the merits, (3) the balance of the equities, andgéblicenterest.
D.T. v. Sumner Cty. S¢t42 F.3d 324 (6th Cir. 2019¢iting Benisek v. Lamonel38 S. Ct.
1942, 194344 (2018) Wright & Miller, 11A Fed. Prac. & Proc. Civ8 2948 (3d ed& Supp.
2019)). The district court must “weigh the strength of the four factors against one gnwithmer
the qualification that irreparablermis an “indispensable” requirement, without which there is
“no need @ grant reliefnow as opposed to at the end of the lawsdi. (citing Friendship
Materials, Inc. v. Mich. Brick, Inc679 F.2d 100, 105 (6th Cir. 1982)Although no one factor
is [otherwise]controlling, a finding that there is simply no likelihood of success on the merits is
usually fatal! Gonzales v. Nat'| Bd. of Med. Examine25 F.3d 620, 625 (6th Cir. 2000)
(citing Mich. State AFLEIO v. Miller, 103 F.3d 1240, 1249 (6th Cir. 1997)).

B. Rule 12(b)(6) Motion to Dismiss

In deciding a motion to dismiss for failure to state a claim under Rule 12(b)(6), the court
will “construe the complaint in the light most favorable to the plaintiff, accept its allegaso
true, and draw all reasonable inferences in favor of the plainbifectv, Inc. v. Treesh487
F.3d 471, 476 (6th Cir. 2007ge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 200Z)he
Federal Rules of Civil Procedure require only that a plaintiff prot@dghort and plain statement
of the claim that will give the defendant fair notice of what the plaiatiflaim is and the
grounds upon which it restsConley v. Gibson355 U.S. 41, 47 (1957)The court must

determine only whethétthe claimant is entitled to offer evidence to support the clainw,
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whether the plaintiff can ultimately prove the facts alleg&dierkiewicz v. Sorema N,/A34
U.S. 506, 511 (2002) (quotirBcheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaints allegations, howevermust be enough to raise a right to relief above the
speculative level.Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)o establish théfacial
plausibility’ required to“unlock the doors of discovefythe plaintiff cannot rely orflegal
conclusions”or “[tlhreadbare recitals of the elements of a cause of dttiar, instead, the
plaintiff must plead‘factual content that allows the court to draw the reasonable inference that
the defendant is liable for the misconduct allegekshcroft v. Igbgl 556 U.S. 662, 6789
(2009). 1O]nly a complaint that states a plausible claim for relief survives a motion to dismiss.
Id. at 679;Twombly 550 U.S. at 556.

. ANALYSIS

The parties briefing raisesfour closely related, but distinct, issugd) whether the
Tennessee Attorney General should have besmgotice of this suit(2) whether Gentry was
served under the correct method in light of the naturkiofbffice; (3) whether Gentry is an
appropriate defendant in this case, rather than some other, presumalvstaiéficial; and(4)
whetherNCBF has established that it is entitled to a preliminary injunciibe court will turn
to each of these isgs in order.

A. Notice to the State of Tennessee

Rule 5.1(a) of the Federal Rules of Civil Procedure requires’fapparty that files a
pleading, written motion, or other paper drawing into question the constitutionality ostate .
statute must promptly. . file a notice of constitutional question stating the quéstiath the
statés attorney general, unlesket parties to the case alreatinclude the state, one of its

agencies, or one of its officers or employees in an official capaditye court hasts own
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obligation to inform the State of Tennessee when the constitutionality of dtsestditutes is in
question, pursuant to Rule 5.1(b) and 28 U.S.C. § 0B none of the parties is dragency,
officer, or employet of the stateRule 5.1requires only prompt, not immediate, notice, and
there is no indication in the rule that failing to provide theuneed notice immediately after a
party raises a constitutional issue is fatal to a claim. Howéfipn, cases in which neither the
parties nor the district court notifies the appropriate official of the conetntltichallenge, any
orders of the court ost be stayed or vacated until the United States Attorney General or state
attorney general has had an opportunity to interveéneight & Miller, 4B Fed. Prac. & Proc.
Civ. § 1154 (4th ed.fciting Oklahoma ex rel Edmondson v. Pppd6 F.3d 1214 (10th Cir.
2008) Bd. of Regents of Univof Wis Sys v. Phoenix Software It, Inc,No. 07cv-665-bbc
2008 WL 3842920 (W.D. Wis. Aug. 18, 2008)

NCBF arguesfirst, thatRule 5.1(a) should not apply hdsecause&sentryis, by his own
admissionan agent of the state of Tennessee, meaning thaiffacer[] or employefl” of the
state is already a party to the SUNCBF is correct that Gentry has characterized himself as an
“agent of the state for some purposes, but, even if that is so, it does not necessarily fdllow tha
he is an‘officer” or “employee.”"Moreover, the purpose of Rule 5.1 and 28 U.S.C. § @308
to protect the interests of the state, regardless of the interests of theuabifigants; it would
be contrary to that purpose to allow a litigant to effectively waive the’ staght to notice
through his admissions. The court, therefore, must determine whether Gentry fgemnoof
employee of the State of Tennessee.

In his briefing, Gentry characterizes his roles as divisible betweenaparitiesthat of

“an elected official for the Metropolita@overnment of Nashville and Davids@ounty”; or, in

4 NCBF also disputes that it is “drawing into question” the constitatignof any Tennessee statute.
Because the courtillvconclude that no further notice would be required regardless, it will not address
that issue.
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the alternativethat of “an agent of the State of Tennessg®ocket No. 18 at 1.) Neither
characterization, however, fully captures the nature of his authority. @eri of Court, his
power derives from th€riminal Court of the Twentieth Judicial Distrittte “clerical function’
thatare delegated this office by statute. Tenn. Code Ann.18-1-101 The court, in turn, is a
distinct entity created by Tennessee statute“aedted with the judicial authorityof the state
Tenn.Code Ann. § 16.-101. Most directly, then, Gentry is an employee of @iice of the
Clerk of the Criminal Court of th&éwentiethJudicial District(“Clerk’s Office”). The Twentieth
Judicial District may be the same size as Metro, but Tennessee statutes tieat them as
interchangeable. The courts of that district are separately created emtéressing the state’s
judicial power pursuant to a direct delegation from the state, not through Metro.

On the other hand, howevehe courtcannot assumenerely because the courts of the
Twentieth Judicial District were created by the state and exercise auttranted) by the state,
that those courtsare synonymous with the state for Rule 5.1 purposes. After all, every type of
local governmert-whether a jdicial district, school district, utility district, municipality,
county,hospital authoritypr something else-“is but an emanation from the statMaury Cty.
ex rel. Maury Regd Hosp. v. TennState Bd. of Equalizatioril7 S.W.3d 779, 787 (Tenn. Ct.
App. 2003) (quotindgstate ex rel. Bell v. Cummingk72 S.W. 290, 290 (Tenn. 19143ke also
S. Constructors, Inc. v. Loudon Cty. Bd. of EdG8.S.W.3d 706, 710 (Tenn. 20Qbpserving
thatlocal government&derive thewhole of their authority solely from the General Asserfjbly
(quoting Mayor & City Council v. Linck80 Tenn. (12 Lea) 499 (1883))hat Gentrys power
comes from the state only puts him in the same boat as every other atgoakbdyficial.

Fortunately there isestablishedaselawfor assessing whether a stateatedoodyis an

extension of the state,ansteadan entity that, although it was created by the state, is digtinct
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the eyes of the law. The issmeost often comes up in the context of ex@ign immunity
pursuant to which “arms of the state” are entitled to immunity, while “political sulbmigisare
not. See Ernst v. Risingt27 F.3d 351, 358 (6th Cir. 2008n(bang. That inquirycalls on the
court to engage in a mufiactor balancingest, considering (1) the States potential liability for
a judgment against the entity; (2) the language by which state statutes andwstateeter to the
entity and the degree of state control and veto power over the gatityons; (3whether state
or local officials appoint the board members of the entity; and (4) whitbemtitys functions
fall within the traditional purview of state or local governmeid. at 359 (citingHess v. Port
Auth. TransHudson Corp.513 U.S. 30, 445 & 51 (1994)) see alscErmold v. Davis 936
F.3d 429, 433 (6th Cir. 2019)owe v. Hamilton Cty. Depof Job & Family Servs610 F.3d
321, 326 (6th Cir. 2010Barachkov v. 41B Dist. CoyrB11F. Appx 863, 867 (6th Cir. 2009)
Perry v. Se. BolWeevil Eradication Found154 F. App’x 467, 473 (6th Cir. 2005).

Applying that multifactor test, the Sixth Circuit has alredusld, in a published decision,
that a Michigan state court is an arm of the state, not a political subdivi&enPucci v.
Nineteenth Dist. Coust628 F.3d 752, 764 (6th Cir. 20100 support of that ruling, the Sixth
Circuit cited Michigans “unified state judicial system. . under the control and administration
of the Michigan Supreme Colrand the“considerable state control over judicial officers
appointments’and removalld. at 762-63. Although the courts of Tennessee and Michigan are
not identical, a similar analysis can be appliede The Tennessee Supreme Court, like the
Michigan Supreme Court, has emphasized its inherent power to oversee the cowtstatieth
see State v. Mallardd0 S.W.3d 473, 480 (Tenn. 2001), and gsneral supervisory control over

all the inferior courts of the stdtés enshrined in statufeTenn. Code Ann. § 16-3-50Criminal

> For example, the Tennessee Supreme Court, relying on its “constitutional, rgtasutd inherent
authority,” recently entered an Order suspending mogpénson proceedings in all state and local courts
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court vacancies are filled by a stdésel, not a local, procesSeeTenn. Code Ann8§ 17-1-
301(b), -4-301 The Tennessee General Assembly, moreover, has the power to fedges
Tenn. Const. art. V, 8 4; Tenn. Const. art. VI, § 6.

Admittedly, the fact that a Tennessee judicial district has a limited geographic
jurisdiction makes it look, from at least one angle, more like a local government 8tatea
agency.Indeed,a different area of Tennessee law defifipslitical subdivisiofi to mean*any
city, town, municipality, county, including any county having a metropolitan form of
government, or other legally authorized local governmental entiwyth jurisdictional
boundares” Tenn. Code Ann. §-48-102(4),cited in Smith Cty. Red Planning Comrin v.
Hiwassee Vill. Mobile Home Park LC, 304 S.W.3d 302, 311 (Tenn. 2010he Twentieth
Judicial District certainly has jurisdictional boundaries like a local governnidrd. same
argument, however, could have prevailed regarding the Michigan cduto but it did not.

The court also notes that at least some aspects ofryGe duties—namely those
involving GeneralSessions courts, which are operated at the county-tea@& more closely
related to a political subdivision than the powers at issteugti A conclusion that some of
Gentry s duties involve a political subdivision, however, would not preclude a holding that he is,
in his capacity a<lerk of the Criminal Courta state officer or employe&he relevant
exceptions to the notification obligations of the court and the plaintiff focus only on whether
Gentry is a tate employee, not on whether hey a state employee.

BecausePucci was not explicitly about Rule 5.1 or 28 U.S.C. § 2403(b), it is not
technically determinative of this case. The issues, however, are so cloatdy tbhat this court

finds the reasoning d¢tuccito be inescapabl@he most plausible and consistent reading of Rule

in Tennessee.lh re Covid19 PandemicOrder No. ADM202800428 (Tenn. Mar. 13, 202Qyailable
at http://www.tncourts.gov/sites/default/files/docs/cet@_order.pdf.
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5.1 and 28 U.S.C. 8§ 2403(b) is that they define the boundaries of the State of Tennessee in
essentially the same manner as the U.S. Constitution. The court, accordinglyirgsté¢iniaathe

Criminal Court—and, by extension, the Clerk’s Offiegs an am of the State of Tennessee, and
Gentry is its fficer or employee. NCBF was not, therefore, required to grant additional notice to
the state.

B. Adequacy of Service

In his partial Motion to Dismiss, Gentry argues that service to the Clerk’seOffas
ineffective because it was not performed through the state’s Attorney GeNME€EH. responds
that Metro Legal affirmatively accepted service on Gentry’s behalf anddruies not appear to
dispute that it was authorized to do so in at least a limited manner. It argué3etitag’s
distinction between his state and local duties is not relevant to the issue of.service

Because Gentry is sued in his official capacity,sihi¢ is“equivalent of a suit against the
governmental entity he represemntsthat is, theClerk’'s Office Matthews v. Jones35 F.3d
1046, 1049 (6th Cir. 1994). As the court has already ihetlois opinion, thabffice is an arm of
the state of Tennessém the purposes of the Federal Rules of Civil Procedure. Pursuant to Rule
4())(2), “[a] state, a municipal corporation, or any other stadéated governmental organization
that is subject to suit must be served by: (A) delivering a copy of the summons and of the
complaint to its chief executive officer; or (B) serving a copy of each in the mapresaribed
by that state law for serving a summons or like process on such a defendant.”

Tennessee law requires servare the State of Tennessee or dagency theredfto be
performed‘by delivering a copy of the summons and of the complaint to the attorney general of
the state or to any assistant attorney geriefainn. R. Civ. P. 4.04(6). It is undisputed that that

was not done her®&CBF, therefore, did not effect service in the method prescribed by the State
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of Tennessee and canmrety on Rule 4(j)(2)(B). Rule 4(j)(2)(A), however, also pernNiSBF

to serve the summons on the defamdagencys “chief executive officet. SeeWright & Miller,

4B Fed. Prac. & Proc. Civ. § 1109 (4th eftRule 4(j)(2)(A) permits service to be made by
delivering a copy of the summons and the complaint to'¢heef executive officérof the
governmental unit)’ It appears to be beyond dispute that Geistthe chief executive officer of
the Clerks Office Nor doesGentryappear taispute that Metro Legal was authorized to accept
service on his behalf, in his capacity as Clddt at least some purposeé$e argues only that
Metro Legal is not empowered to represent him insofar as he is sued ageah of the state
which he taks to mean that service also could not be made through Metro Beg&le points

to no rule that service can only be acceptea logpresentative of the entity that wiltimately
represent him in the underlying litigatiomdeed, service in a lawsug frequently performed
before the defendant has an attorney atTéle issues of service and representationsamgly
distinctconcepts, and Gentry has cited no authority for the linkage that he imputes to them here
Service through Metro Legal was thiene appropriate if it falls within the boundaries of Rule
4())(2)(A)'s requirementhatthe summons and Complaibé “delivered” to Gemy, regardless

of who is empowered to represent the Clerk’s Office in its defénse.

Rule 4(j))(2)(A) is notentirely clear with regard to how service on a chief executive
governmental entitynust be accomplisheddutit does not expressly requiteersondl service,
requiring only that the summons and complaintdelivered to the officer. Other provisions of
Rule 4, in contrast, specifically refer tdelivering a copy . . . personallyseeFed. R. Civ. P
4(e)(2)(A), (N(2)(C)(1), which would seem to leave open the possibility of a @drdelivery

involving at least some intermediary beyond what is ireglufor personal serviadirectly on the

51t appears that direct personal service, lrmgact, now been completed on Gentry. However, because
that service was only completed on March 12, 2020, the court must consider the adedueadfer
service in order to determine whether it can ruléhe Motion for Preliminary Injunction at this time.
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chief executive officerOn the other hand, however, courts have generally helddektery,”

as a“‘term of art; requires more thagervice by mailGleeson v. McDonaldNo. 3:08CV-126,
2009 WL 1684447, at *4 (D.N.D. June 15, 200#&f,d, 377 F. Appx 577 (8th Cir. 2010Q)see
Lee v. CaruspNo. 1:0#CV-139, 2009 WL 4042744, at *2 (W.D. Mich. Nov. 20, 200&ating,
without analysis, that Rule 4(j)(2)(A) requires tHaiptiff to “personally effect servi¢eon the
chief executive officer);l Moorés Federal Practice Civil § 4.5§1] (“The summons and
complaint must be personally deliverggd Wright & Miller, 4B Fed. Prac. & Proc. Civ. § 1109
(4th ed.)(“Once the[chief executive]officer's identity is determined, the wordelivering’ in
Rule 4(j) indicates that personal service should be made upon that particular individual.
NCBF, therefore, could not have satisfied Rule(j)(2)(A) solely by relying on the MGBF,
however,did not rely on the mail, instead servitige summons, in person, on Cynthia Gross,
who represented that sliiad express authority to accept on behalf of Gentry in his official
capacity.

At least some courts haveld that service is suffientunder Rule 4(j)(2)(A)f all of the
elements of personal service are accomplished other than the fact that tmalpsgssice was
made on a subordinate of the chief executive officer, who then completethdhestép of
passing the summons and complaint al@ege Neil v. RandolpiCase No. 09%5242,2010 WL
1727809 at *3 (E.D. La. Mar. 17, 2010), report and recommendation adopte?010 WL
1727806 (E.D. LaApr. 28,2010) S.J. ex rel. S.H.J. v. Issaquah Sch. DNtb. C041926RSL,
2007 WL 764916, at *1 (W.D. Wash. Mar. 8, 2007). Requiring personal serbigeallowing
the service to be made, in the first instance, on an appropriate subordinate-efffiakes sense
in light of the practical difficultiegand security risks) related ¢aining physical access to high

ranking government officials. It is, moreover, consistent with the omission of the word
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“personally”from Rule 4(j)(2)(A), while still avoiding frownedpon methods such as service by
mail.

The court is guided by the reminder tH&ule 4 is a flexible rule which principally
requires sufficient notice to the party of claims brought against.it Gottfried v. Frankel 818
F.2d 485, 493 (6th Cir. 1987giting United Food & Commercial Workers Union v. Alpha Beta
Co, 736 F.2d 1371, 1382 (9th Cikr984); see also Dixie Res} Inc. v. Philips Consumer Elecs.
Co, No. 022461 D/A, 2005 WL 948802, at *1 (W.D. Tenn. Feb. 18, 2Q0&purts construe
provisions of Rule 4 liberally in order to uphold service, requiring ofslybstantial
complianc€’) (quotingJackson v. Hayakaw®82 F.2d 1344, 1347 (9th Cir.1982)his court,
accordingly, will join those courts that have held thatquateservice through Rule 4(j)(2)(A)
may be accomplished if the plaintgérves an official who acts as an agent of the chief executive
officer and represents that she is an appropriate recipient of service on behwadf afief
executive officer.

Although Cynthia Gross was not one of Gelgrymmediate employeeshen she
accepted service on his behalf, she was still acting as an agent of thes @érke and
represented that she could accept service on behalf of that bftleed, even now, Metro Legal
does not appear to dispute that it was, in fact, authorize@nd did—accept servicen behalf
of Gentry in his official capacityinstead, it merely sks to slice and dice that official capacity
into state and local components.

Gentry is correct that the same person may require service in multiple diffemgat
based on his different capacities, and service in one such way is not necasssacigt for
another.Specifically, the Sixth Circuit has held that, when an individual is sued in both his

individual and his official capacity, the plaintiff must properly effect service ih bapacities.
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See King v. Taylor694 F.3d 650, 657 (6th Cir. 2012)hat rule, howeveris merely a natural
extension of Rule 4(b3 requirement that service be made on each named defendant, combined
with the principle that an official capacity suit is not actually a suit against the pérsohis
agencyAccordingly, the individual and the office are separate people for the purposes of Rule 4
and must be served accordingyentry, however, was only sued in one capacity, his official
capacity—that is, as the Clerk of the Criminal CauHe has identifiedno authority for
subdividing that identity yet again into two separate persdhere wasonly one entity for
which service was required: the CleglOffice. That office was served arbes not need to be
served again.

Finally, the court notes that, even if it had not construed Rule 4(j)(2)(A) in the manner
that it has, the undisputed evidence suggests that Gentry waived any objection to adiequacy o
service through Gross and Metro Legal. There is no evidence disputing that Gentry aladl, in f
authorize Gres to accept service on his behalf or that Gross communicated that assent to counsel
for NCBF. The right to receive service in a particular manner is a defendant’s tq ass$ettis
also his to waiveSee Murphy Bros. v. Michetti Pipe Stringing, Jris26 U.S. 344, 351 (1999)
(“Unless a named defendant agrees to waive serthieesummons continues to function as the
sine qua nordirecting an individual or entity to participate in a civil action or forgo procedural
or substantive rights.”) (emphasis adfleNCBF, in this case, cooperated with Gentry on the
issue of service and complied with the method he agreed to accept. The court will ngg dismi
delay the case because he changed his mind.

C. Appropriateness of Gentry as a Defendant

Gentry arguesextthat the court should dismiss the claims against him, at least - part

as well as refrain from granting a preliminary injunctigbecause he is merely applying a state
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policy that he is required to apply, namely, Tenn. Code Ann.-8§14D21.NCBF disputes that
Gentry is merely applying Tenn. Code Ann. 88121 noting that statute’s alleged limitation
that it applies only to bail posted directly by defendants themselves. E@Ganiify is merely
applying a statute, howevethat would beno reason to dismiss NCB¥-claims or deny it
preliminary relief. Quite to the contrarit is well established, undéfx parte Youngthat the
appropriate way to obtain injunctive relief against an unconstitutional statute isnigysfiit
againstan oficial or officials charged with enforcing the challenged law. 209 WAG156
(holding that injunctive relief is available against offici&tsothed with some duty in regard to
the enforcement of the laws of the state, and who threaten and are abamnence
proceedings, either of a civil or criminal nature, to enforce against patiested an
unconstitutional a&). As the Sixth Circuit has observed, that is why, for example, a plaintiff
challenging a state marriage statute may do so by suindettkewtho issues marriage licenses.
SeeDurham v. Martin 905 F.3d 432, 434 (6th Cir. 201@)iscussingKitchen v. Herbert 755
F.3d 1193, 1201 (10th Cir. 2034)t does not matter that the defendant official believes himself
to be merely following the letter of a statute; the premise of a § 1983 case susloas ik that,
by acting according toone statute, rule, or policy that is not constitutional in ioyighe
defendant officiahas violated the U.S. Constitutiomhich takes precedence in the evibatthe
two types of law conflictSee McNeil v. Cmty. Prob. Servs., L1945 F.3d 991, 996 (6th Cir.
2019)(holding that sheriff who enforced probationuggments was approprialE parte Young
defendant in suit challenging requirements).

Gentry s attempt to recast the same argument as about whether NCBF has challenged a
“policy or custorf of his office is similarly misguidedGentry is correct that, in order to

establish that a governmental entity is liable for relief under §,EB&intiff must demonstrate
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one of the following: (1) the existence of an illegal official policy or legisVe enactment; (2)
that an official with final decision making authority ratified illegal actions; (8)dkistence of a
policy of inadequate training or supervision; or (4) the existence of a custom or delenan
acquiescence of federal rights viodaus.” Burgess v. Fische735 F.3d 462, 478 (6th Cir. 2013).
By Gentry’s own account, however, his office does have a policy of deductingdsigax, and
restitution amounts from bailrefunds The fact that that policy is based on Gerstry
understanishg of his duties under a state statdées not makéhe policy cease to exisGentry’s
argument that he is onlgnforcing a state law is, simply put, not a defense in any way to his
being named as a defendant in this case.

D. Motion to Dismiss

The preceding discussion is dispositive of Gerdrilotion to Dismiss. Gentry does not
ask the court to dismiss the claims against him, in his official capadibgether, but only to
dismiss thenfinsofar aghe Court construes the claims as proceeding against Mr. Gentry in his
capacity as detropolitan Government officidl.(Docket No. 17 at 1.) Gentry, though, has only
been sued in one capaeithis capacity as the Clerk of the Criminal Court of the Twentieth
Judicial District. In that capacity, he is piBi an appropriate defendant. Gentry is correct that,
other than the fact that Metro operates the underlying General Sessions Coud, Met
governmens involvement in these matters appears to be limited, wttiehcourt gathersnay
have implications regarding whether Metro Legal will continue to represent himis3ine of
Gentry s representation, however, is for Gentry to resolve, not the court, anciblyedbes not
call for any partial dismissal of the appropriately filed and pleaded claimssaban and his

office. The motion to dismiss will be denied.
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E. Motion for Preliminary Injunction

1. Likelihood of Success on the MeritsThe court finds itself in the unfortunate position
of ruling on NCBFs motion for preliminary injunction with scant, if any, discussion by Gentry
of NCBF's likelihood of success on the meiitsits lawsuit against himWhen NCBF filedits
Motion, it gaverise to an obligation, oentrys behalf, to file a Response if he opposed the
motion. L.R. 7.01(a)(3). Attorneys for Gentrynamely, those from Metro Legaldid file a
Response, but it was focused on a narrow range of issues involving, in particulay, sGent
supposed dual roles as a state and local official. The reason for this limifedybese far as the
court can tell, is that, as Gentry informs the coMigtro Legal“has no authority to appear on

behalf of a defendant acting as official of the State of TennességDocket No. 15 at 3 n.1.)

’The Metro Charter defines Metro Legafunctions as follows:

(a) Supervise, direct and control all of the law work of the metropolitan government
except with respect to the electric power board, which, having its own general
counsel, is excepted from the provisions of this chapter.

(b) Furnish legal advice to the mayor, to the council and to all officers ridegas,
boards and commissions concerning any matters arising in connectiorthwith
exercise ofheir official powers or performance of their official duties.

(c) Represent the metropolitan government in all litigation.

(d) Collect by suit or otherwise all debts, taxes and accounts due the metropolita
government which shall be placed with it for collection by any officer, depattm

board or commission.

(e) Prepare or approve all contracts, bonds, deeds, leases or othenénssrin writing
in which the metropolitan government is concerned.

(f) Prepare or assist in preparing for introduction any proposed ordinance upestreq
of the mayor or any member of the council.

(g) Codify and cause to be published in convenient book form once in every five (5)
years . ...

(h) Perform such other duties as may be assigned to it by ordinance.

Charter of the Metro. Gov't of Nashville & Davidson Cty. § 8.601.
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If, however, Metro Legal is not responding on behalf of Gentrg atateofficial, then
Gentryshould have come to the court with other lawyers who loatead, it seemthat no one
is representing the state ihis matterso far andthe Clerks Office, as an arm of the State, has
effectively failed to respond to NCBE motionat all. The court can guess that that failure is
because Gentrihestateofficial washoping to rest on the argument that o@lgntrythelocal
official had been servedOf course, Gentry could have come to the court with lawyers
empowered to represent himhis statecapacityandentered a special appearanltgputingthe
adequacy oservice buthe did nof The court, moreover, has rejected the argument that service
on Gentry in his official capacity was somehow partial or inadequate. The Motion for
Preliminary Injunction is ripe, and there has been no meaningful opposition to it on all but the
most limited grounds.

Based on the record currently available, the court concludes that NCBF Hudis lestiad
least asufficient likelihood of success to support the granting of a preliminary injunctitme if
other factors, on balance, support doingNGBF bases its Eighth Amendment challenge on the
principle, endorsed by the Supreme CourtCahen v. United State82 S. Ct. 526 (1962)
(Douglas, J., in chambéjsthat bail that is conditioned on the payment of a firféelcessive
in the sense of the Eighth Amendment because it would be used to serve a purpbsz foaiv

was not intendetl(1d. at 529.) Admittedly, Cohenappears to have had a fairly limited effect on

8 The court strongly doubts that attorneys for the State of Tennessee are wfawisrease, but, if they
are, the Clerls Office is certainly free to inform them or, if the stateawyers are wable to prouie
representatiortp obtain counsel elsewherghe court notes, from its experience, that it is not uncommon
for government entities to employ private counsel for specific litigation.

9 An “in chambers” opinion is an opinion written and issued by a single judge eftajmige court,

pursuant to aaurt rule allowing a lone judge to address certain secondary mattemitvthtaining

concurrence from the full court or a panel ther&@deDaniel M. GonenJudging in Chambers: The
Powers of A Single Justice of the Supreme C@értJ. Cin. L. Rev. 1159, 1173 (2008).Qohen Justice

Douglas was addressing the issue of the bond amount set for a defendant pendingvhjgbelaé was

permitted to do without seeking concurrence of the other members of the &o8rtCt. at 527.
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the Supreme Coug ongoing jurisprudence, and its posteiavolving bail pending appeat
was somewhat different from what NCBF'’s clients fd#et see United States v. Rpg61 F.2d
1477, 1480 (11th Cir. 1986)We have no doubt that the addition of any condition to an
appearance bond to the exft that it shall be retained by the clerk to pay any fine that may
subsequently be levied against the defendant after the criminal trial is over jsuiquose other
than that for which bail is required to be given under the Eighth Amendment. Such provision is
therefore excessive and is in violation of the Constituliptunited States v. Powel639 F.2d
224, 225 (5th Cir. 1981([W]e [have]rejected the governméstargument that the fine should
be paid out of bail money because the United States,casditor, has the same right as other
creditors to apply a debtermoney in its possession to extinguish debts’dusf. State ex rel.
Baker v. Troutman553 N.E.2d 1053, 105@Dhio 1990)(adopting similar reasoning under the
Ohio Constitution) The mere fact thatCohenhas not given rise to much litigation at the
Supreme Court level, howevatoes notmean that its principles can or should be disregarded,
particularly given that pretrial release conditions are rarely the type erihdaation that makes
it to the Supreme Court.

NCBF has also advanced a plausible argument that automatically requanmghgment
in every case is not sufficiently narrowly tailored as a policy to sutviited States v. Salerno
481 U.S. 739(1987) which requiresa heightened level of scrutiny for the reviewpoétrial
release condition®oney bail, in and of itself, can survive that heightened scrutiny, as long as it
is tailored to the state’s compelling interest in ensuring that a defendant reduowgirt.
Requiring a defendant to submit to postviction bail garnishment in order to secure his
pretrial release,dwever, has no connection to the strong interest in ensuring his return. Rather,

it serves onlythe significantly lesser interest ofaling the governmerd future collectionsSee
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Menil Hosp. v. Maricopa Cty415 U.S. 250, 263 (1974ejecting fiscal savings as a sufficient
basis for justifying constitutionally suspect policy). NCBF argues that, by conditioneaseel

on acceptance of a particular collection mechanism, Tennessee imposesmooiitelease that

are not justified p a sufficiently strong government purpose. While this argument is an
extension ofSalernq the court finds, at this stage, that it is, at the very least, a coherent, rational
and persuasive one.

Although NCBFs ultimate success in this case&@ a cerainty, a preliminary injunction
requires, at mosthat a plaintiff be likely to succeed on the merits-owler v. Benson924 F.3d
247, 256 (6th Cir. 2019Jemphasis addedf NCBF has set forth persuasive constitutional
grounds for concluding that the Clerk’s Office’s garnishment scheme fails caostdutnuster
in at least two ways, and the Clerk’s Office itself has offered no reasdsaigree.The court,
therefore, concldes that this factor favors a granting of the preliminary injunction.

2. Irreparable Injury to NCBF and the Population it ServesNCBF argues that it is
likely, if not certain, to suffer irreparable injury if a preliminary injunctiennot granted,
becaue the Clerks Officeés garnishments threaten the viability of NC8Funding model and
its ability to pursue its charitable mission. Although the Criminal Court, in its @nabanc
Order, offeredsome assurances that NCBF might be able to mitigmidamages by seeking
waivers of some fines, costs, taxes, and restitution, the evidence befooaithehows that this
avenue, so far, has not significantly relieved the threat to N&BiBcal sustaiability.
Admittedly, courts have held thaim]onetary or economic harm by itsetypically “does not

constitute irreparable harmRatcliff v. Moore 614 F. Supp. 2d 880, 898 (S.D. Ohio 2009)

10 “The courts use aewildering variety of formulations of the need for showing some likelihood of
success-the most common being that plaintiff must demonstrate a reasonabl&ifitplof success. But
the verbal differences do not seem to reflect substantive disagreemeatuidd agree that plaintiff must
present a prima facie case but need not show a certainty of winwinight & Miller, 11A Fed. Prac. &
Proc. Civ. § 2948.3 (3d edgitations omitted).
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(citing State of Ohio ex rel. Celebrezze v. N.R812 F.2d 288, 290 (6th Cit987). The harm

that NCBF has raised, however, is not merely a loss on a balance sheet; ie&t tottire entire
model of the grou operation. Every charitable organization needs resources, but, for NCBF,
having a churn of money to disburse and draw back is the very essence of its operation.

The risk of irreparable harm to the defendants whom NCBF serves is all the more
apparent. Not only do those defendants stand to potentially be deprived of their liberty, despite
their eligibility for pretrial release in every way except their ability to amass enough futds
they are likely, as the court has discussed, to face overall worse outcomes inrthieal cases,
which could have negative effects on them in both the short and the longAierimability to
obtain pretrial release may lead to a plea, which may lead to serious collateral coregquen
even years into the future.

Finally, the court notes that a finding of at least some irreparable harm istethads
time a plaintif s constitutional rights are violated, because the violation of a person
constitutional rights is, in and of itself, irreparat@annell v. Lorenzo241 F.3d 800, 809 (6th
Cir. 2001) (citingElrod v. Burns 427 U.S. 347, 373 (1976)s the court has discussed, NCBF
has not established with certainty that either its or anyoneselgbats have been violated or will
be violated if the Clerls Officés garnishments are allowed to continue. It has, however,
established at least a substantial probabihst that is the case. In light of both the concrete
injuries and constitutional considerations at stake, the risk of harm to NCBF andetidaa¢s it
assists weighs strongly in favor of granting the preliminary injunction.

3. Harm to the Clerk's Office/Public Interest. The third and fourth factors of the
preliminary injunction analysisharm to others and the public interesimerge when the

Government is the opposing paftyNken v. Holder 556 U.S. 418, 435 (2009)Vith that in
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mind, the court findghat the risk of harm to the ClésOffice if a preliminary injunction is
entered isninimal, while the public interest strongly favors granting the injuncfidre most
obvious likely harm to the Clerk Office is that it will no longer be able to rely dalil
garnishment in order to collect fines, fees, costs, taxes and restitution. That does natr,howe
mean that all of those sums will necessarily go unpaid. Some defendants may péaewbate,
as required, directly from their own pockets. If they do not, moreover, the stateruanber of
options it can rely on to colleckeeTenn. Code Ann. § 404-105; Tenn. R. Civ. P. 69.697;
Tenn. Op. Atty Gen. No. 06135 (Aug. 21, 2006 Moreover, there is some evidence suggesting
that NCBF’s continued operation of a robust caseload may have positive fiscal bentfes
form of relieving the costs of detentioiigeDocket No. 48 at 50 (stating that, for FY2014, the
average daily cost of housing a person in Metro jail was $103.40).) Most importantly, there is no
evidence that whateveret loss in revenuenay occurwithout garnishmentvill put any undue
strain on thestate or the Criminal CourTo the contrary, the court operated without garnishment
of bail posted by NCBF for over three years. Although it offered various reasons for
discontinuing the practice, none suggested that the lack of garnishments wasy @eati
immediatefiscal crisis for the Criminal Court or the state. Unlike NGB#& small charitable
organization highly vulnerable to fiscal shoekthe government is likely to be able to go about
business as usual, regardless of how the court rules on N@BEON.

The public interest in allowing NCBF to continue to pursue its mission, in cqnisast
great. Indeed, even the Criminal Court judges who adopted the rule being challenged conceded
as much in their finaen bancOrder. Moreover, as alway$the pubic interest is served by

preventing the violation of constitutional righit€habad of S. Ohio & Congregation Lubavitch
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v. City of Cincinnati363 F.3d 427, 436 (6th Cir. 200Zhe court therefore concludes thia¢se
factors, as well, strongly favor a granting of the preliminary injunction.

4. Balancing of Factors.The court reiterates that it would have preferred to rule on this
motion with more thorough briefing from Gentry and the CeiRffice!! Nevertheless, NCBF
has met its burden of establishing facts in support of its motion, and both the Rules of Brocedur
and the interests of justice support addressing that motion now. Because all of the factor
governing the cours consideration favor granting the preliminary injunction, soméheim
quite strongly, the motion will be granted.

The court, however, will limit the relief sought in one significant regard. NCRE the
court to enjoin Gentry’s garnishment policies with regard to all defendants anepaniyd
sureties, including thes not party to this case. If, in fact, NCBF is able to ultimately
demonstrate, conclusively, that the garnishment policy is unconstitutional, then as$alliae
of the policy would no doubt be warranted. At this early stage, however, the evidencetmefore
court about hardship and the public interest is overwhelmingly focused on NCBF itself. The
court, accordinglywill limit its preliminary injunction to cases in which NCBF posted or will
post bond.

V. CONCLUSION

For the foregoing reasontfie NCBF's Motion for Preliminary Injunction (Docket No. 3)
will be grantedn part and denied in part, and Gentry’s Motion to Dismiss (Docket No. 17) will

be denied.

11 Indeed, the court fears that Gensrypartial response may wellgsagehis filing of a motion to
reconsider once Gentry resolves his seopeepresentation issues and obtains counsel empowered to
assert the interests of the statke court will address any such motion when it comes but stresses, agai
that it was Getry’s decision to proceed in this manner, not NCBF's or the court’s. N@i&fed its
motion fully on the merits, presumably on the assumption that thosethergrounds on whickhe
motion would be contested.
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An appropriate order will enter.

At g —

ALETA A. TRAUGER?
United States District Judge
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