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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JENNIE O'BRYAN , )
)
Plaintiff, )
)
V. ) Case No. 3:20:v-00153
) Judge Aleta A. Trauger
US BANK NATIONAL ASSOCATION , )
)
Defendant. )
MEMORANDUM

Plaintiff Jennie O’Bryan brings suit against her former employer, US Bank National
Association (“US Bank”)asserting claims of discrimination and retaliation on the basis of age and
sex, in violation of the Age Discrimination in Employment S&DEA”), as amended, 29 U.S.C.

8 621et seq.and Title VII of the Civil Rights Act of 1964 (“Title VII”), as amended, 42 U.S.C. 8
2000eet seqNow before the court is US Bank’s Partial Motion to Dismiss and Motion to Strike
(Doc. No. 13), seeking dismissal of the plaintiff's claims under Title Vllddufe to exhaust and
dismissal of her retaliation claim under the ADEA for failure to stafaien for which relief may

be granted and seeking to strike the claims for compensatory and punitive dasdgese forms

of relief are not available under the ADEA.

For the reasons set forth herée motion will begranted in part but, for the laggpart,
denied.

l. FACTUAL AND PROCEDURAL BACKGROUND

The plaintiff's Complaint (Doc. No. 1), was filed on February 21, 2020. Very generally,
O’Bryan alleges that she began working for US Bank as a bank teller in 1984 upon graduation

from high school. Over the next thirty-plus years, she was consistently promoted, witlayer sa
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benefits, and incentives increasing commensurately with her increased respi@ssibitid she
always excelled at each role she occupied. In tfily years, she was never subjéc a
disciplinary action.

In 2014, she was promoted to the position of Regional Manager/Vice President (“RM/VP”)
in US Bank’s Wealth Management Group, where she was responsible for managing neropoli
markets across five states, including Ohio, Kentucky, Tennessee, Kansas, and Missouri. T
plaintiff, together with two other RM/VPs, Mike Martin and Gina Taylor, supervisedeenr
threeperson teams consisting of Wealth Management Bankers, Advisors, and Associates. The
plaintiff supervised the bankenshile Martin and Taylor, respectivelgupervised the advisors
and associates, but all three teams and supervisors were meant to work coiéyporat

As RM/VP for banking, O’'Bryamworked directly with Martin, cenanaging their teams.
During this time, Martin was “overtly hostile and aggressive toward Plaintifipgryo work
around the direction they were both given and excluding her from meetings with the team.” (Doc.
No. 19 31.) Martin gave directions to the plaintiff’'s team members without her latgel and
made disparaging comments to her. O’Bryan alleges that Martin “did not treatmydds/ees the
same way.”Id. 1 34.)

O’Bryan filed a complaint with Human Resources that Martin was “treatingfferethtly
due to the fact that she was a womdid’ § 35.) When the plaintiff followed up with Martin’s
boss, Martin’s boss scheduled weekly telephone calls with the two of them for a é&w, Wat
Human Resources never responded to the plaintiff’'s complaint or conducted an investigation.

In April 2017, US Bank announced that it had created the position of Associate Division
Manager (“ADM”) for the Midwest and had already filled that position with Faitbman a

younger person with much less experience in the relevant areas than the plaintiiirfttievpas
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not advised that this position was being created or given the opportunity to intervievAfahé
same time, Martin was promoted to ACdd welland was thus Tupman’s partner and a level above
the plaintiff. Martin, too, is younger than Qaan.

Among other dutiesTupmanbecame the plaintiff's supervisolfupmanimmediately
transferred darge part of the plaintiff's team to herself, significantly impacting the plaintiff's
earning capacity and income. No other RM/VP’s territory was reduced or reassigned.

During her supervision of the plaintiflupmanfrequently made comments regarding
O’Bryan’s age, referring to her as an “old regional manager,” insinuating argstattright that
younger employees were more competamid telling O'Brya that she should “get with the
younger employees and learn new things.” (Doc. Nff130, 51.) On one occasion she instructed
a younger employee to see if he could “teach the old dog new trittksY'%2.)

Tupman repeatedly postponed the plaintiff's 2017-afRgear evaluation and 2018 mid
year evaluation. When O’Bryan requested that she perform them, Tupman initially taldasr
“too much trouble” and, when she finally did do a belated 2018yewd review, the information
contained in it was inatirate, “setting Plaintiff up for negative performance markers at-geaks
which would further affect Plaintiff's income.Id. 155.) O’Bryan brought the inaccurate numbers
to Tupman’s attention, at which “Tupman angrily and forcefully ripped the paperdlaintiff's
hand, stating that she would have her administrative assistant correct” the tauieslve never
did. (d. 1 56.)

The next paragraph of the Complaint states: “Plaintiff complained that shéeias
treated differently than the younganployees.”Ifd. 157.) After that, Tupman “continued to praise
younger employees and questioned Plaintiff's ability to perform her job, while at thetiszane

standing Plaintiff up for meetings and ignoring her requests and business neles58()
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Tupman accused O’Bryan of being unethical and told her she would institute an
investigation. Tupmasubsequently admitted that there would be no such investigation. in mid
October 2018, O’Bryan was accused by a younger employee, one of Martin’s supervisees, of
“making a profane statement” to that individuddl. {60.) Human Resources pressured O’Bryan
into admitting she had made the alleged statement even though the accusation wagfakse. T
told O’Bryan that she would investigate the situation, but O’Bryan was never contactedrgbout a
investigation. Instead, she was wrongfully terminated on November 8, 2018.

The plaintiff alleges that Tupman and Martin, who worked collaboratively on all issues
affecting their respective teams, were both involvedhan termination decisionfhe plaintiff
alleges that the reasons given for her termination were pretextual. Followingrheraten,
Tupman gave to younger employees the territory she had taken away from the plaintiff.

The plaintiff specifically allegegshat she was discriminated against with regard to
compensation and the terms of her employment because of her age andcagdrttiat she was
wrongfully discharged because of her agd gender, in violation of the ADE#nd Title VII. She
also asserts thashe engaged in protected activity for “opposing Defendant’s discriminatory
conduct”under both the ADEA and Title VII, that such protected activity was known to the
defendant, and that she was retaliated against because of engaging in protetiediaenh her
employment was terminated. She seeks various forms of relief, including back pstateenent
or front pay, and compensatory and punitive damages. (Doc. No. 1, at 11.)

Attached to the Complaint as an exhibit is an EEOC Notice of Right to $ack Ziuary
7, 2020. (Doc. No.-R.) The EEOC referenced EEOC Charge no-2@4900626 and an ADEA

claim only.
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US Bankattached tats Memorandum of Law in support of ifgrtial dismissal motion
(Doc. No. 14) a copy of the plaintiffs EEOC Charge No4-291900626, dated December 17,
2018, on which thelaintiff checked théoxes for discrimination based on age and retaliatinmh
allegedfacts supporting discrimination based on age and retaliation for engaging in activity
protected by the ADEA (Doc. No. 1¥). Based on this charge, US Bank argiiat the plaintiff's
Title VII discrimination and retaliation claims must be dismissed for failure hauest, as the
plaintiffs December 17, 2018 EEOC charge alkeglaims under the ADEA on)yandthe box fo
Title VIl violationsis not checked. In addition, referencing the Notice of Right to Sue attached to
the Complaint, US Bank argsithat the Title VIl claims subject to dismissal because plantiff
did not obtain notice of a right to sue from the EEf@garding any Title VII claim®therwise,
the defendant also arganatany claimsunder Title VII or the ADEA based on events that took
place prior to February 20, 204&r 300 days prior to December 17, 2648re timebarredand
thatthe ADEA retaliatbn claim is subject to dismissal under Rule 12(b)(6) of the Federal Rules
of Civil Procedure, because the plaintiff does not adequately allege that she engagetiedorot
activity or that the defendant had notice that she had engaged in protectey. &ihaity, the
defendant moves to strikbe claims for compensatory and punitive damages under Rule 12(f)
since these forms of relief are not available under the ADE

In herMemorandum in Opposition (Doc. No. 24ihe plaintiffstateshat she filed a timely

Amended Charge of Discrimination on May 16, 2019 (“Amended Chatigat assestclaims of

1 The plaintiff actually filed, as two separate documents, a spage (not counting the
signature and certificate of service) Response of Plaintiff Jennie QiBryaDpposition to
Defendant US Bank National Association’s Partial Motion to Dismiss ancNati Strike (Doc.

No. 20) and Memorandum of Law in Opposition to Defendant US Bank National Association’s
Partial Motion to Dismiss and Motion to Strike (Doc. No. 21). Although the court’s LocakRul
require that everynotionrequiring resolution of an issue of law “be accompanied by a separately
filed memorandum of law,” L.R. 7.01(a)(2), this requirement does not perta@sponsesSee
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discrimination and retaliation under both Title VIl and the ADEA. Upon the filing of the
defendant’s motion, plaintiff's counsel inquired thfe EEOC regarding the handling of the
Amended Charge and learned that, due to an agency mistake, the Amendedh&aegerbeen
served upon the defendant. The agency also confirmed that it issued an incoroecofNRight
to Sue on January 7, 20Zollowing communication with plaintiff's counsel, the EEG&rved
the Amended Charge on the defendant, revoked the January 7, 2020 Notice of RighatalSue
issued a new one effective May 28, 2020 that references both ADEA and Title VII claass. (
Doc. Nos. 212, 21-3.) Based on the Amended Charge and the superseding Notice of Right to Sue
the plaintiff asserts that hé&itle VII claims were properly exhausted and that the reissued Notice
of Right to Sue cured any defect caused by the agency’s falissue the proper Notice the first
time around. She also asserts that her claims for compensatory and punitivesdahwagd not
be stricken, since these forms of damages are available under Title VII.

Regarding the defendant’s assertion beatclams under Title VII and thADEA are time
barred, OBryan clarifies that hediscrimination claims are based upon her wrongful termination
after thirty-four years of employment. She also asserts that the Complaint adequately pleads
retaliation in violatiorof the ADEA.

In its Reply(Doc. No. 22), the defendant, somewhat confusingly, reframes its failure to
exhaust and timeliness argumeassthey relatéo the Title Viiclaims It argueghat,to the extent
the plaintiff's Title VII claims are based on conduct that took place more than 300 daesthe
filing of the Amended Charge, or before July 20, 2018, such claims are untimely and have not

been exhaustedin addition, still framing the issue as one of exhaustion, US Bank argudsethat

L.R. 7.01(a)(3) (“[Alny party opposing a motion must serve and file a memorandum ai law
response . ...").
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Amended Charge does not allege facts in support of a Title VII sex discriminationrelated to
O’Bryan’s terminatioror, indeed, any facts that suggest sex discrimination that took place within
the 300day limitation period, dating from the filing of the Amended Charge. Otherwise, the Reply
reiterates the defendant’s argunsetitat the Complaint fails to state a claim for retaliation in
violation of the ADEA and that the request for compensatory and punitive damages should be
stricken.

The court granted the plaintiff leave to file a Surrefidpc. No. 26) to address the new
arguments raised in the Reply.

I. STANDARD OF REVIEW

In deciding a motion to dismiss for failure to state a claim under Rule 12(b)(6), the court
will “construe the complaint in the light most favorable to the plaintiff, accept itsatilbeg as
true, and draw all reasonable inferences in favor of the plairififéctv, Inc. v. Treesm87 F.3d
471, 476 (6th Cir. 2007)nge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 2002). The Federal
Rules of Civil Procedure require only that a plaintiff provide “a short and plaensat of the
claim that will give the defendant fair notice of what the plaintiff's claim is andrihends upon
which it rests."Conley v. Gibson355 U.S. 41, 47 (1957). The court must determine only whether
“the claimant is entitled to offer evidence to support the claims,” not whttheplaintiff can
ultimately prove the facts allegeswierkiewicz v.&ema N.A.534 U.S. 506, 511 (2002) (quoting
Scheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’s allegations, however, “must be enough to raise a right to relieftabove
speculative level.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (20Q7)o establish the “facial
plausibility” required to “unlock the doors of discovery,” the plaintiff cannot rely legdl
conclusions” or “[tlhreadbare recitals of the elements of a cause of action,'nbigad, the

plaintiff must plead “factual contetitat allows the court to draw the reasonable inference that the
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defendant is liable for the misconduct allegefishcroft v. Igbal556 U.S. 662, 679 (2009).
“[O]nly a complaint that states a plausible claim for relief survives a motion nais#s Id. at

679; Twombly 550 U.S. at 556. According to the Supreme Court, “plausibility” occupies that wide
space between “possibility” and “probabilitygbal, 556 U.S. at 678. If a reasonable court can
draw the necessary inference from the factual materitddsia the complaint, the plausibility
standard has been satisfied.

[I. DISCUSSION

A. Statute of Limitations—ADEA and Title VIl Claims

In its original Memorandum, the defendant atssbat the plaintiff's claims under both the
ADEA and Title VIl are subject talismissal for failure to exhaust to the extent thatcthens are
premised upon discriminatory or retaliatory conduct that took place more than 300 dagsheefo
filing of the EEOC Charge, or prior to February 20, 20b8ts Reply, the defendant sirailly
argueghat, to the extent the plaintiff's Title VII clain@se based on events that took place more
than 300 days before the filing of the Amended Charge, such deentimme barred. Although the
argument, in both the original Memorandum and thelyRep framed in terms of a failure to
exhaustgeeDoc. No. 14, at 9 (“Allegations Prior To February 20, 2018 Are UnexhalistBac.
No. 22, at 1 (“Plaintiff's Title VIl Claims were not exhausted.the defendant’s actual argument
is that theclaims ae, at least in partfime-barred.” (Doc. No. 14, at;8ee alsdoc. No. 22, at 2
(“Thus, Title VII claims based on conduct occurring before July 20, 2018 are untimetyaitea
of law.”).)

In response, the plaintiff does not dispute that, to exhaust claims under Title Heand

ADEA, the EEOC charge must be filed within 300 days of the discrimination about which she
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complains? Instead, she asserts that the defendant’s argument “misconstrue[s] the iGtigmpla
which alleges that the defendant discriminated and retaliated against hembyatieg her
employment in November 2018. (Doc. No. 21, asex id.at 5 (citing Doc. Nol 1 69-70).)
Because the EEOC Charge and Amended Charge were filed, respectively, ksaned&89 days
after her termination, the claims based on her termination are tiak)yT lfe plaintiff also argues
that she is not barred from presenting evidence of events that took place more than 300 days prior
to the filing of the EEOC charge as providing support for her claims that events thataoek pl
within the limitations period were discriminatoryd.(at 5.)

The defendant is correct that “discrete discriminatory acts are not actionatie lifatrred,
even when they are related to acts alleged in timely filed charges. Each discraterdisory act
starts a new clock for filing charges alleging that act. The charge, treerafost be filed within
the 180 or 30Gday time period after the discrete discriminatory act occurMdrfjan 536 U.S.
at 113. The plaintiff, however, is also correct that a party is not bafrech using the prior acts
as background evidence in support of a timely claimhd.”
Insofar as the Complaint may be considered ambiguous on this point, the court will grant

in part the defendant’s motion to dismiss any claims based on events that took place more tha

three hundred days prior to the filing of the EEOC Charge or, as relevant, the Amended Charge

2“In a State that has an entity with the authority to grant or seek relief withctéspbe
alleged unlawful practice, an employee who initially files a grievance with tleacggnust file
the charge with the EEOC within 300 dagf the employment practice; in all other States, the
charge must be filed within 180 days. A claim is time barred if it is not filed within these ti
limits.” Nat'l R.R. Passenger Corp. v. Morgab36 U.S. 101, 109 (2002) (citing 42 U.S&.
2000e5(e)()). Tennessee is a “deferral” state in which the@@@limitations period applieSee
Howlett v. Holiday Inns, Inc49 F.3d 189, 197 (6th Cir. 1995).
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B. Failure to ExhaustTitle VII Claims

It is well established that the defense of failure to exhaust administrativeiesnnealy
appropriately be resolved by motion to dismiss under Rule 12(M¢dseff v. Ford Motor Cp.
225 F.3d660 (Table), 2000 WL 799314 at *3 n.3 (6th Cir. 200@)jeman v. Ohio State Univ.
Med. Ctr, No. 2:11€V-0049, 2011 WL 3273531, at *4 (S.D. Ohio Aug. 1, 2011)).

In addition, while the court may not generally consider matters outside the pleadings in
ruling on a Rule 12(b)(6)ithout converting the motion into one for summary judgment, Fed. R.
Civ. P. 12(d), EEOC charges and right to sue notices are considered to be public rectnds that
court may consider without converting the motion into one for summary judgment, even if they
were not filed with the complaint itseccordWilliams v. SteakN ShakeNo. 5:11CV833, 2011
WL 3627165, at *3 (N.D. Ohio Aug. 17, 201Bhea v. Dollar Tree Stores, In895 F. Supp. 2d
696, 703 (W.DTenn. 2005JEEOC charge was part of the public record for purposes of a motion
to dismiss on statute of limitations grounds).

Regarding the argument raised initially in the defendant’s Motion to Dismissyis sbear
that the plaintiff did, in fact, file an Amendeharge that the agency inadvertently failed to serve
upon the defendant. After having been apprised of that error, the aggnvey the Amended
Charge on the defendant and revoked and reissued the Notice of Right to Sue, thus obviating the
first ground and curing the secondpon which the defendant’'s motion was originally premised.
SeeParry v. Mohawk Motors of Michinc,, 236 F.3d 299, 310 (6th Cir. 200@)olding that the
district court erred in dismissing the plaintiff's ADA claim, where the piiihaid received his
right to sue letter prior to the district court’s order dismissing the claim for faduerhaust).

The defendant effectively concedes this point in its Replythrrislightly refocusests
argumenin order to continue to argue that the plaintiff failed to exhaust her Title VII clél®s

Bankcharacterizes the Title VIl claim asserted in the Amended EEOC Cémbgsed on actions
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11

by Mike Martin that took place befor duringApril 2017. (Doc. No. 22, at 2 (citing Doc. No.
21-2112-3.) Furtherresponding to O’Bryan’s contention tHagrclaims are premised upon her
termination which took place within the limitens period, the defendant asserts that the Amended
Charge does naictually “allegeany facts in support of a Title VII sex discrimination claim related
to her termination (or any other conduct),” because all of the facts set forth in grelédhCharge
regarding discrimination in connection with the termination “relate to her claimgef a
discrimination.” (Doc. No. 22, at 3.) US Bank argues,thata resulthe Title VII discrimination
claim must be dismissed for failure to exhaust.

It is well settled that exhaustion is a prerequisite to filing suit under Title VII atdath
claimant exhausts her remedies by filing a charge with the EB@d@it v. Eastman Chem. Co.
275 F. App’x 466, 470 (6th Cir. 2008) (citiMgeigel v. Baptist Hosp. of E. TenB02 F.3d 367,

379 (6th Cir. 2002)). The purpose of the exhaustion requirement “is to trigger an investigation,
which gives notice to the alleged wrongdoer of its potential liability and enables M€ EE
initiate conciliation procedures ian attempt to avoid litigation.Id. at 471 (quotingDixon v.
Ashcroft 392 F.3d 212, 217 (6th Cir. 2004)). To that end, “the judicial complaint must be limited
to the scope of the EEOC investigation reasonably expected to grow out of the charge of
discrimination.” Dixon, 392 F.3d at 217guotingWeigel, 302 F.3d at 379).

To effectively exhaustthe EEOC chargebesides being timelynust be “sufficiently
precise to identify the parties, and to describe generally the action or praotigeleioed of.”
Peeples v. City of Detrgji891 F.3d 622, 630 (6th Cir. 2018h’g deniedJuly 6, 2018) (quoting
29 C.F.R. § 1601.12(p)“As a general rule, a Title VII plaintiff cannot bring claims in a lawsuit
that were not included in [her] EEOC chargédunis v. Pinnacle Airlines, In6610 F.3d 359, 361

(6th Cir. 2010) (citing 42 U.S.G 2000€5(f)(1)). This rule is not strictly construed however;
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“whe[n] facts related with respect to the charged claim would prompt the E&®€estigate a
different, uncharged alm, the plaintiff is not precluded from bringing suit on that clail.’at
362 (citation omitted)Thecourt’s inquiryinto whether a EEOCchargds sufficiently specifids
objective and focuses on the EEOC investigation one would reasonably expesmirtenot the
EEOC investigation that actually occurr@thus “a plaintiff may fully exhaust her administrative
remedies on a claim even if the claim was not actually investigated by the EESp@ciically
stated in the charge..”.Scott 275 FApp'x at 471.The Sixth Circuit has never expressly required,
however, that an EEOC charge stateof the elements of prima faciecase of discrimination or
retaliation.See Randolph v. Ohio Dep’t of Youth Seds3 F.3d 724, 732 (6th CR006),(“[T] he
requirement . . is not meant to be overly rigid, nor shoulaesult in the restriction of subsequent
complaints based on . . . the failure of the charges to contain the exact wording which might be
required in a judicial pleading.{uoting EEOC v. McCall Printing C9633 F.2d 1232, 1235 (6th
Cir. 1980).

TheAmended Charge in question hégescheckmarks in the boxes for sex discrimination,
age discrimination, and retaliation, indicating that the plaintiff inéeltol assert thoseaims The
narrative in support of the clagalleges that the plaintiff is (or was at the time) a fifiyee year
old woman who had been employed by US Bank since 1984. It contains specific exaraples of
based comments and allegedly harassing behavior by a colleague, Mike Martin, andtiffesplai
making a complaint about that conduct to Human Resources in the fall of 3é#B0o€. No. 21
2, at 1.) She also alleges that, in April 2017, Martin and a younger woman were promoted to new
positions one step above the positibaen occupied by both the plaintiff and Martin, about which

the plaintiff did not receive notice or an opportunity to intervi®wspite her relevant lack of
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experience in the relevant fieldiet newly hired womabecamehe plaintiff's direct supervisor,
and the new supervisor worked in a partnership with Martin.

The remainder of the narrative focuses primarily on the plaintiff's problerhsheitnew
direct supervisefacts supporting the plaintiff's age discrimination claim. However, the narrative
also includes allegations thtite falseaccusationghat ultimately led tdO’Bryan’s termination
came from an employee under Martin’s supervision and thatGiBeyan’stermination, she was
replaced by a younger, male employdd. at 1-2.) The allegations in the Complaint do not
substantiallydiffer from oramplify those in the Amended EEOC Charge. The aidyificant
additionto the Complaintelating toO’Bryan’sterminationisthe allegation that Mike Martin and
Tupman were “both . . . involved in the decision to terminate Plaintiff.” (Doc. No. 1 1 65.)

To be clear: the defendamredoes not seek dismissal of the Title VIl discrimination claim
based om failure to state grima faciecasein the Complaint. Rather, perhaps because the
defendant § committed to coloring within the lines of the picture it drew in dtginal
Memorandum in support of the Motion to Dismiss, the defendant frames the argumeny entirel
under the heading of a failure to exhaéstd, while it is clear that the allegations regarding sex
discrimination occurring within the limitations period are thin, it is agparentthat the
allegations are “sufficiently precise to identify the parties, and to desgeiberallythe action or
practices complained ofPeeples891 F.3d at 630, and that they are basicallgxdensive with
the claims in the plaintiff €omplaint That is, the claims in the lawsuit were included in the EEOC
charge meaning that the Amended Charge served its purposgiwing] notice to the alleged
wrongdoer of its potential liability anehabl[ing]the EEOC to initiate conciliation procedures in

an attempt to avoid litigatiohScott 275 F. App’x at 471.
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In sum, viewing the Amended Charge ohjegy, the court finds that the plaintiff fully
exhausted her Title VII claims. The motion to dismiss them on this, basisfore, will be denied.

Moreover, because it is undisputed that a violatioiité VII permits the recovery of
compensatory and punitive damages, at least under certain circumstse®4g, U.S.C.§
1981a(b), the court will deny without further discussion the defendant’'s Motion to Strike.

C. ADEA Retaliation Claim — Failure to Allege Protected Activity and Notice of
Protected Activity

The ADEA prohibits employer retaliation against an employee “because such individual
.. .has opposed any practice made unlawful by this section, or because such individas . . .
made a charge, testifiealssisted, or participated in any manner in an investigation, proceeding, or
litigation under this [Act].” 29 U.S.C. 8§ 623(d). A plaintiff may estabhsholation of the ADEA
by either direct or circumstantial eviden€geiger v. Tower Autp579 F.3d 614, 620 (6th Cir.
2009).ADEA retaliation ¢aims based onircumstantiakvidence are analyzed under familiar
burdenshifting framework oMcDonnell Douglas Corp. v. GregAll U.S. 792 (1973Blizzard
v. Marion Tech. Coll.698 F.3d275, 288(6th Cir. 2012).To establish grima faciecase of

retaliation, a plaintiff must show that “(1) she engaged in a protected activitye(2efending

3 The court discourages the refiling of a similar motion to strike in the event that the
plaintiff's Title VII claims are dismissed at a later stage of the litigatidhe function of the
motion [to strike] is to ‘avoid the expenditure of time and moneay thust arise from litigating
spurious issues by dispensing with’ them early in the c&eetating Engrs Local 324 Health
Care Plan v. G&W Constr. Co783 F.3d 1045, 1050 (6th Cir. 2015) (quotiennedy v. City of
Cleveland 797 F.2d 297, 305 (6th Cir. 1986)). Such motions, however, “are viewed with disfavor
and are not frequently grantedd. at 1050 (citingBrown & Williamson Tobacco Corp. v. United
States 201 F.2d 819, 822 (6th Cir. 1953))he request for such damages in this case was not
spuriots in light of the fact that it was accompanied by claims under Title VII, which azisori
the recovery of such damages. Moreover, by the terms of the statute, monetary remedibs unde
ADEA are limited to back pay and liguidated damages. 20 U.S.C. @6 Zobnsequently, it is
clear that the plaintiff's damages will be limited accordingly if she ultimately doesevdipon
her Title VII claims.
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party was aware that the [plaintiff] had engaged in that activity, (3) the defendiggqudctan
adverse employment action against the employee, and (4) there is a causal conneaenthetw
protected activity and [the] adverse action.”

US Bank argues that the ADEA retaliation claim is subject to dismissal because the
Complaint does not allege facts sufficiemtestablish either that the plaintiff engaged in activity
protected by the ADEA or that US Bank was aware that she had engaged in such &tieity. (
Doc. No. 14, at 1011.) Specifically, he defendantlaimsthat the plaintiff's assertion that she
“complaned that she was being treated differently than the younger employees” (Dod] Blp). 1
amounts to a vague and conclusory recitation of an element of the cause of atien th
insufficient to state a colorable clainggeDoc. No. 14, at 10-111) also argues that the plaintiff
has not pleaded specific fadts “make it plausible thathe alleged decision makers . . . had
knowledge of the protected activityJd( at 11.)

To prevail on an ADEA retaliation claim, a plaintiff must prove that she took an “overt
stand against suspected illegal discriminatory action to establish thatgdged in a protected
activity.” Blizzard v. Marion Tech. CoJI698 F.3d 275, 288 (6th Cir. 201@hternal quotation

marks and citations omittedjhe plaintiffemployee “may not invoke the protections of the Act
by making a vague charge of discriminoati” 1d. (quotingFox v. Eagle Distrib. C¢.510 F.3d
587, 591 (6th Cir2007)) see alsdooker v. Brown & Williamson Tobacco C879 F.2d 1304,
1313 (6th Cir.1989) (holding that complaints about “ethnocism” were too vague to constitute
protected actiiy).

The Complaint in this case enumerates several actions that Tupman allegedhatolo t

plaintiff believes reflected age discrimination. Thedlegations culminatevith the plaintiff's

allegationghat Tupman gave the plaintiff a negative mel 2018 performance review but that
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the review contained incorrect information. When the plaintiff brought the errorspiman’s
attention, “Tupman angrily and forcefully ripped the papers from Plaintiff's haatingtshe
would have her administrative assistant correct it. That never occurred.” (Dot {86.) In the
next eightparagraphs, the plaintiff allegas follows:

57. Plaintiff complained that she was being treated differently than the
younger employees.

58. Tupman continued to praise the younger employees and questioned
Plaintiff's ability to perform her job, while at the same time standing Plaintiff up
for meetings and ignoring her requests and business needs.

59. Tupman unjustifiably accused Plaintiff of being unethical and advised
shewas having Plaintiff investigated. She was subsequently forced to acknowledge
that there would be no investigation.

60. In midOctober 2018 Plaintiff was wrongfully accused of making a
profane statement to a younger employee.

61. The person who made the false allegation was an individual on the
investment side, who was under Martin’s supervision.

62. Human Resources pressured Plaintiff to admit that she had made the
alleged statement, but it was not true.

63. Tupman said she would investigate the situation but Plaintiff was never
contacted regarding an investigation by Tupman or Human Resources.

64. Plaintiff was wrongfully terminated on November 8, 2018.

(Id. 157-64) Read in context and broadly construed in the light most favorable to the plaintiff,
Pargraph 57, following on the heels of Paragraph 56, indicates that the plaintiff complained to
Tupman that Tupman was treating her differently from younger employees. The subsequent
paragraphs indicate that Tupman, after the plaintiff complained to her disouiminatory
treatment, took retaliatory action against her by working with others to orchestremfiaation.
Although the Complaint is not a model of clarity and certainly would have benefited from
additional details regarding the plaintiff’'s complaint about discriminatory conduatothiefinds

that it is not so conclusory that it fails to state a claim for which relief may be granted.
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V. CONCLUSION

For the reasons forth herethe Motion to Dismissvill be granted insofar as tdefendant
seeks dismisd of any claims that are based agtions that took place outside the limitations
period, which the plaintiff does nobntest Otherwise, the motion wide denied

An appropriate Order is filed herewith.

Al domg—

ALETA A. TRAUGER
United States District Judge
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