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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

LON'DRATIS DUPREE CLARK
#00547087,

Plaintiff ,
NO. 3:20-cv-00407
V.

STATE OF TENNESSEE,

N N N N N N N N N N

Defendant

MEMORANDUM OPINION AND ORDER

Lon'Dratis Dupree Clarka convicted and sentenced state prisoner serving his sentence in
the Wilson County Jail in Lebanon, Tennessee, has filed a pro se complaint for allegezhviola
of his civil rights pursuant to 42 U.S.C. § 19&3c. No.1), andan application to proceed in
district court without prepaying fees and costs. (Doc Np.The case is before the Court for a
ruling on the application and for an initial review pursuant to the Prison LitigaticoriRefct

(PLRA), 28 U.S.C. §8915(e)(2) ad 1915A, and 42 U.S.C. § 1997e.

l. APPLICATION TO PROCEED AS A PAUPER

Under thePLRA, 28 U.S.C. § 1915(a), a prisoner bringing a civil action may be permitted
to file suit without prepaying the filing fee required by 28 U.S.C. § 1914(a). Because ifsrapp
from Plaintiff's submission that he lacks the funds to pay the entire filing fee imegvhis
application to proceed as a pauper (Doc. Nos GRANTED.

Pursuant to 28 U.S.C. 88 1915(b) and 1914(a), Plaintiff is nonetheless assessed the $350.00
civil filing fee. The custodian of Plaintiff's trust accounO&RECTED to submit to the Clerk of

Court, as an initial payment, the greater of: (a) 20% of the average monthly depBiigtiff's
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credit at the jail; or (b) 20% of the average monthliaihee to Plaintiff's credit for the simonth
period immediately preceding the filing of the complaint. 28 U.S.C. 8§ 1915(b)(1). Thereatfter, the
custodian shall submit 20% of the Plaintiff's preceding monthly income (or incaedéett to
Plaintiff for thepreceding month), but only when the balance in his account exceeds $10.00. 28
U.S.C. 8 1915(b)(2). Payments shall continue until the $350.00 filing fee has been paid in full to
the Clerk of Court. 28 U.S.C. § 1915(b)(3).

The Clerk of CourMUST send a cpy of this Order to thé&dministrator of theéwilson
CountyJailto ensure complianceitl that portion of 28 U.S.C. § 1915 pertaining to the payment
of the filing fee. If Plaintiff is transferred from his present place of cenfient, the custodian
must ensure that a copy of this Order follows Plaintiff to his new place of confibefoe
continued compliancevith the Qder. All payments made pursuant to this Order must be
submitted to the Clerk of Court for the United States District Court for the MididkeidD of

Tennessee, 801 Broadway, Nashville, TN 37203.

Il. INITIAL REVIEW OF THE COMPLAINT

A. Standard for Initial Review

Pursuant to 28 U.S.C. § 1915(e)(2), the Court is required to conduct an initial review of
any complaint filed in forma pauperiand to dismiss the complaint if it is facially frivolous or
malicious, if it fails to state a claim upon whialief may be granted, or if it seeks monetary relief
against a defendant who is immune from such relief. In reviewing the comjpladetermine
whether it states a plausible claim, “a district court must (1) view the complaint inhhenlgt

favorableto the plaintiff and (2) take all weflleaded factual allegations as true.” Tackettv. M &

G Polymers, USA, LLC561F.3d 478, 488 (6th Cir. 2009) (cititgunasekera v. Irwirb51 F.3d

461, 466 (6th Cir. 2009) (citations omitted)). pfo sepleading must be liberally construed and
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“held to less stringent standards than formal pleadings drafted by lawyers.” Ericksanglws P

551 U.S. 89, 94 (2007) (citirEstelle v. Gamble429 U.S. 97, 106 (1976)).

Plaintiff seeks to vindicate alleged violations of fa@deral constitutional rights under 42
U.S.C. 8 1983. Section 1983 confers a private federal right of action against any person who,
acting under color of state law, deprives an individual of any right, privilege or immunityedec

by the Constitution ofederal lawsWurzelbacher v. Jondselley, 675 F.3d 580, 583 (6th Cir.

2012). Thus, to state a § 1983 claim, a plaintiff must allege two elements: (1) \atieprof
rights secured by the Constitution and laws of the United States, and (2) that “thatdepwas

caused by a person acting under color of state law.” Tahfs v. Proctor, 316 F. 3d 584, 590 (6th Cir.

2003) (citations omitted); 42 U.S.C. § 1983.

B. Background and Allegations
Plaintiff filed his first lawsuit about choking on a corn dog stick in the Wilson County Jail
in January 2020. The Court descriliesl allegationst that time as follows:

Plaintiff alleges that on the evening of November 16, 2019, he choked on a broken
wooden stick that was left inside a corn dog served to him for dinner in his cell.
(Doc. No. 1 at 4.) Plaintiff choked, gagged,-thgaved, and ultimately expelled the
stick onto the food trayld. at 4, 6.) His cell mate called for help, and he was taken
to the hospital, where he received medication to numb the pain in his throat and
chest. [d. at 4, 6.)

Plaintiff alleges that “the sticks are suppose[d] to be taken out of the corn dogs by
the kitchen staff, not broken off inside of the corn dodd. @t 4.) As the
constitutional basis for his lawsuit, he claithat the “Wilson County Jail [is] being
neglegent [sic] with [his] life,” and he claims that Sheriff Robert Bryad the
Wilson County Jail allow inmates “with no experience working in the kitchen an[d]
handleing [sic] inmate food and being carelessraglegent [sic].”Id. at 3, 5.)

Plaintiff alleges that his throat, wind pipe, and chest still feel scratchy arfdlpain
that his “digestion has been messed up,” and that he has suffered emotional injury
from the incident.I@. at 6.)

Clark v. Bryan, N0.3:20-cv-00011 (M.D. Tenn. Jan. 24, 2020) (Richardson, J.) The Court

dismissed that lawsuit for failure to state a claim for several reasons. thér€ourt concluded

3
Case 3:20-cv-00407 Document 4 Filed 05/20/20 Page 3 of 7 PagelD #: 23



that Plaintiff alleged an incident of negligence, rather than deliberatéenedi€e which did not

state a claim for violation of his constitutional rightk.at 4-5. Second, it found that the Wilson
County Jail was not a proper defendant under Section 1983, that Plaintiff had not alleged the
personal involvement of Sheriff Bryan, and that Plaintiff had not alleged any county policy that
would support county liability in connection with the offie@pacity claim against Bryaid. at

5—6.

Plaintiff apparentlydisagreed with that ruling. But instead of appealing ifilbe a second
lawsuit just weeks later based on the same facts. This time Plaintiff expressly nansed Wil
County as the sole defendant. The Court reiterated that it had already found thaf’#laintif
allegations did not support any liability for Wilson County anshdssed the second lawsuit as

barred by the doctrine of res judicata. Clark v. Wilson Cty., No. 8200117 (M.D. Tenn. Apr.

14, 2020) (Trauger, J.). Plaintiff did not appeal that ruling.

Instead, Plaintiff expresses his dissatisfaction with this Gaoaindling of his lawsuits by
filing his third and current lawsuit arising from the same choking incident. He repeats the
following facts about that incident:

My life has been endangered here at the Wilson County Jail and | can’t get any
relief from the pain andsuffering | endured from Wilson County’s wrongful
negligence. | choked on a stick that was broken off inside of my corn dog on
November 16, 2019, and all sticks are to be removed. . . . | also had to seek outside
medical attention from Vandaiit Wilson County Hospital.

| choked on a stick that was broken off inside of my corn dog. | was strangled and
suffocated and couldn’t breath[e]. | also had to be transported to VantMitbdh
County Hospital due to being injured from the stick being lodged in my throat. The
stick was supposel[d] to be taken out.

(Doc. No. 1 at 56.) He alleges that he continues to suffer pain and digestion problems because
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of the incidentt (Id. at 6.) He sues the State of Tennessee for $25,000 “for being mentally,
emotionally, physically disturbed due to this negligent ad.) (

The remainder of the current complaint is devoted to Plaintiff's protests tleajuétice
system is not working,” that nobody is being held responsible for his health or safety, and that thi
Court is being “unprofessional” by repeatedly dismissing his complaints when “y’all bdegfe
y'all are the main people who should be trying to seek justice for ae &t(5.)

C. Analysis

The complaint is frivolous on its face. It is his third complaint about an incident that he
has already been told does not amount to a violation of his constitutional rights. Aadkise
money damages frorthe State of Tennesse&hich is absolutely immune fronany suit for

damagesinder Section 1988erndt v. Tennessee, 796 F.2d 879, 881 (6th Cir. 188&)r{g that

Tennessee has not waived its Eleventh Amendment immunity from § 1983 suits).
Moreover, Plaintiff adamantlpssets the erroneous theothat because he suffered an

injury in jail his constitutional rights must have been violated. But, as the Courtrbadyal

explained, the Constitution does not demand an inmate’s “absolute safety” in jail. Claykw, B

at 4 (citing Farmer v. Brenngn411l U.S. 825 (1994)).To violate theConstitution requires

“something more than mere negligence,” and an official only violateSdhstituion with regard
to risks to an inmate’s health or safety “if he knows that inmates face a subsisitéserious

harm and disregards that risk by failing to take reasonable measures to abatengéf’'411 U.S.

! The portion of thecomplaintdevoted to exhaustion of administrative remedies suggests that
Plaintiff has filedaninstitutional grievance about being denied treatment (Doc. No. 1 at 7), but he
does not allege any instances of such denials in the body of his complaint. To the coatraify, Pl
has alleged that he was taken to the hospital for treatment shortly after the chokiegti(idi

at 6.) Accordingly, the Court does not construe the current complaint to raise any blautn a
recent or orgoing denial of medical care, and Plaintiff must raise any such claims in a eeparat
complaint if he so chooses.
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at 835, 847. A corn dog clearly dosst pose the “substantial risk of serious harm” required to
implicate Plaintiff’'s constitutional rightand any argument that it does is frivolous. And even if
the corn dog stick were deemed dangerous enough to satisfy that standard, Plaimt&ftnsefy
acknowledges that the official policy at the jail is that the sticks are to be renvalvieth is a
reasonable measure to abate that danglee cause of Plaintiff's injury, therefore, is exactly what
he alleges it was-negligence-which does noamountto the cruel and unusual punishment

required to state a claim for violation of the Eighth Amendment.

. CONCLUSION

For the reasons explained abpthes action IDISMISSED as frivolous andor failure to
state a claim upon which relief cangranted. 28 U.S.C. 88 1915(e)(2)(B) and 1915A. Any appeal

of this Order would not be in good faith as required by 28 U.S.C. § 1915(a)(3).

In light of Plaintiff's history of repeatedly filing the same claihe is cautioned that further
repetitive filing of claims he now knows to be frivolous might result in sanctions apamsSee

Williams v. City of Hartford No. 3:19€V-00444 (JAM), 2020 WL 127705, at *7 (D. Conn. Jan.

10, 2020), reconsideration denied, No. 3(¢-00444 (JAM), 2020 WL 564004 (D. Conn. Jan.

20, 2020) (holding that dismissal on the basis of res judicata constitutes a strike under 28 U.S.C
1915(g) becausthe filing of a redundant suit after an identical action is dismissed as fisolo

typifies the problem that [section 1915(g)] is intended to reméiydtingElufe v. Clauberg, 2012

WL 1506692, at *1 (S.D.N.Y. 201p)Johnson v. Armstrong, No. €8D23M1/P, 2005 WL

2210074, at *4 (W.D. Tenn. Sept. 12, 200&)llecting cases confirmg district court’s inherent

authority to impose sanctions” against prisoner for frivolous and abusive litigation).
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IT 1S SO ORDERED.

RN WA

WAVERLY B/CRENSHAW, JR(/
CHIEFUNITED STATES DISTRICT JUDGE
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