Harris v. Holloway

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

TRACY LYNN HARRIS, ))

Petitioner, ))
V. g Case No. 1:12-cv-01204-JDB-egb
JAMES M. HOLLOWAY, ))

Respondent. 3 )

ORDER DENYING PETITION PURS UANT TO 28 U.S.C. § 2254,
DENYING A CERTIFICATE OF APPEALABILITY,
CERTIFYING THAT AN APPEAL WO ULD NOT BE TAKEN IN GOOD FAITH
AND
DENYING LEAVE TO PROCEED IN FORMA PAUPERIS ON APPEAL

Before the Court is the Petition under 28 @.%.. § 2254 for Writ of Habeas Corpus by a
Person in State Custody (the "Petitionfled by Petitioner, Tracy Lynn Harris, Tennessee
Department of Correction (“TDOC”) prisonermber 317389, who is currently incarcerated at the
West Tennessee State Penitentia/TSP”) in Henning, Tennessee. (Pelarris v. Holloway,
No. 1:12-cv-01204-JDB-egb (W.D. TennBCF No. 1.) For the reasons stated below, the
Petition is DENIED.

l. BACKGROUND

A. State Court Procedural History

On January 3, 2000, a grand jury Carroll Couny, Tennessee returned three-count
indictment against Has. (IndictmentState v. HarrisNo. 20CR1470 (Carroll Cnty. Cir. Ct.),
ECF No. 24-1 at PagelD 175-78.) Count 1 chdrBetitioner with the fst-degree murder of

Madelyn Ruth Bomar on or about Octol&0, 1998. Count 2 alleged Harris committed the
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first-degree murder of Bomar dog the perpetration of a felony,maly, aggravated burglary and
aggravated rape. Count 3 involved the especagyravated burglary of the residence of Bomar
by the inmate. Count 4 charged Harris with dlggravated rape of the victim. On January 14,
2000, the State filed notice of its inteo seek the death penaltyNot. of Intent to Seek Death
Penalty,d., ECF No. 24-1 at PagelD 184.)

On March 2, 2000, pursuant to a written plgreement, Petitioner pleaded guilty to
Counts 2 and 4 of the indictmemt exchange for a negotiatsgntence of life imprisonment
without the possibility of paroff®r the felony murder and a concurtéerm of twenty years at 100
percent for the aggravated rape. (Request émeptance of Plea of Guilty & Pet. to Waive Trial
by Jury & to Waive an Appeal]., ECF No. 24-1 at PagelD 187-88.Judgments were entered on
March 20, 2000. (Jid., ECF No. 24-1 at PagelD 189 (Count 2)jdl,,ECF No. 24-1 at PagelD
190 (Count 4).) Harris didot take a direct appeal.

On November 17, 2000, the inmate fileghra sepetition in the Carroll County Circuit
Court pursuant to the then-cumteversion of the Tennessee sR@€onviction Procedure Act,
Tennessee Code Annotated 88 40-30-201 to -2Z&t. for Relief from Gnviction or Sentence,
Harris v. StateNo. 20CR1470PC (Carroll Cnty. Cir. GtHCF No. 24-1 at PagelD 192-98.) He
checked the box on the form petition for “Conviction was based on unlawfully induced guilty plea
or guilty plea involuntarily ented without understanding the neduand consequences of the
plea,” “Denial of effective assistaa of counsel” and “Other groundsti(at PagelD 196), but
provided no factual support for his claim®©n December 1, 2000, the post-conviction court
summarily dismissed the petition for failure teet a colorable claim. (Preliminary Order (No

Colorable Claim)Harris v. State No. 20CR1470PC (Carroll CntgZir. Ct.), ECF No. 24-1 at



PagelD 204.) The court found that “[t]he tipen simply makes h& allegations that
constitutional rights have been violatedthout accompanying factual basis for the grounds
alleged” and that “T.C.A. 8§ 40-30-206(d) providepanrt that failure to state a factual basis for the
grounds alleged shall result in an imneadi dismissal of the petition.”ld) Harris did not
appeaf

On July 13, 2006, Harris filed@o sepetition for a writ of habeasorpus in the Criminal
Court for Morgan County, Tennessee, in which he argued that his sentence for aggravated rape
was illegal and, consequently, that his guilty ples invalid because the trial judge had failed to
sentence him to community supervision for life upelease, as required by state law. (Pet. for
Writ of Habeas Corpudilarris v. WorthingtonNo. 9240 (Morgan Cnty. Crim. Ct.), ECF No.
24-21 at PagelD 774-79.) The State responded to the petition on April 7, 2008. (Resp. in Opp’'n
to Habeas Corpus Peid., ECF No. 24-21 at PagelD 793-801After counsel was appointed
(Order Appointing Legal Counsat]., ECF No. 24-21 at Pagel824; Order of Substitution &
Withdrawal,id., ECF No. 24-21 at PagelD 823), a hearing on the petition occurred on September
15, 2008. (Tr.id., ECF No. 24-22.) At that proceedingetitioner testified that community
supervision was not addressed during the guilty plea hearildg.at(8.) He explained that an
amendment to his aggravated rape judgnterimpose a community supervision requirement

would not be proper because “the communitypesvision statute on its face is defined as

At some point during the next years, Haeiaped from custody. After his arrest, he
pleaded guilty to one count of felony escape ansl semtenced to a termiafprisonment of two
years, to run consecutively to his senterfoe$elony murder and aggravated rap8ee Harris v.
Worthington,No. W2008-00603-CCA-R3-HC, 2008 WL 3831, at *1 (Tenn. Crim. App. Aug.
22, 2008). The Petition does not address tlwapes conviction. Respondent has, for some
reason, produced the record of statepedings challenging the escape conviction.
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punishment. The judgment reflects 20 years,Stade’s trying to utilizeéhe habeas corpus to
secure additional punishment and that's a breach of the plea agreemert.”O( October 8,
2008, the court denied the habeas petition hnbreled the case “to the Carroll County Circuit
Court for entry of an amended judgment on the petitioner's aggravated rape conviction, No.
20CR1470, so as to direct a samte of community supervisidar life, pursuant to Tenn. Code
Ann. 8§ 39-13-524 an&tate v. Bronsonl72 S.W.3d 600 (Tenn. CrirApp. 2005).” (Order
Denying Habeas Corpus Relief on the Pet'rent@ctions & Granting Limited Relief on the
Pet'r's Aggravated Rape Sentence at Harris v. WorthingtonCase No. 9240 (Morgan Cnty.
Crim. Ct.), ECF No. 24-1 at PagelD 217-18.)

Harris appealed from the denialledbeas relief. (Not. of Appeatl., ECF No. 24-21 at
PagelD 835.) The Tennessee Court of CrahiAppeals (“TCCA”) affirmed, reasoning as
follows:

Relevant to our analysis &mith v. Lewis202 S.W.3d 124 (Tenn. 2006),
wherein our supreme court held thatemha judgment imposed pursuant to a
negotiated plea agreement contains amgalleelement, the Petitioner must show
that the illegality was a bargained-for element of the plea agreement in order to set
aside the conviction. Comsely, if the illegality is not proven to be a
bargained-for element, then only the seogeis void and the habeas corpus court
should remand the case to the convictingrt for correction of judgmentld. at
128-129;but see McLaney v. Beb9 S.W.3d 90 (Tenn. 2001) (where defendant
bargains for and receives an illegal seogerhe result on habeas corpus review is
an option to resentence or to kdtaw the guilty pa and recommence
prosecution). Thus, unless the Petitioner can prove that his guilty pleas and
resulting convictions are “ietted with the illegalitytaused by the absence of the
community supervision condition on the ageaited rape judgment, the only relief
available is the correan of judgment upon remand to the convicting court.
Smith 202 S.W.3d at 129.

The order does not appear in the technieadrd for the Morgan County habeas petition.
4



At the evidentiary hearing, the Statenceded that thaggravated rape
judgment was void on its face becausettla court failed to impose community
supervision for life as a condition of release upon isenof the sentence.
However, the State argued that unlegsRhtitioner could prove that the condition
was a material element of the plea laamgthe only appropaie relief would be
correction of the judgment by the trial courf.he Petitioner testified that there was
no discussion regarding the commurstypervision for lifecondition during plea
negotiations. The plea acceptance fodmes not include any reference to
community supervision.

Our review of the record further reals that the Petitioner was warned by
counsel that if he were successful in otiteg a withdrawal of the plea agreement,
he could potentially face trdeath penalty for the felompurder charge. The plea
acceptance form also confirms that thegible sentence the Petitioner faced for
the felony murder charge included the tigag¢nalty. The record indicates that the
plea negotiations focused appropriatelyon the Petitioner's avoidance of the
death penalty and convictions for thdddional offenses that were dismissed,
rather than the conditionef release from the agavated rape sentence.
Furthermore, given that the sentence tfee aggravated rape was ordered to be
served concurrently with the life withoparole sentence, we deem the Petitioner’s
argument that the community supervision for life condition was a bargained-for
element of the plea agreement quiterdjsnuous. These considerations coupled
with the Petitioner’s testimony at the i@entiary hearing that there was no
discussion of the community supervisi@ndition during plea negotiations lead us
to conclude that neitheregtpresence nor the absence of the community supervision
condition was a bargained-for elementtluk plea agreement. Accordingly, the
habeas corpus court correctlgnied relief and remandé¢he aggravated rape case
to the trial court for correction of thedgment to include community supervision
for life.

Harris v. WorthingtonNo. E2008-02363-CCA-R3-HC, 20ML 2595203, at *2 (Tenn. Crim.
App. June 29, 2010). On January 20, 2011, the Carroll Cqu@trcuit Court entered an amended
judgment on the aggravated rape count. (AnState v. HarrisNo. 20CR1470 (Carroll Cnty.

Cir. Ct.) (Count 4), EE No. 24-7 at PagelD 477.)

%n his answer, Respondent states, incdiyethat, “[oJn June 29, 2010, the Tennessee
Court of Criminal Appeals refused to withdrave thefendant’s guilty plea in connection with his
state habeas-corpus challenige his aggravated-rapeomviction.” (Answer at 8Harris v.
Holloway, No. 1:12-cv-01204-JDB-egb (W.D. Tenn.), EGlo. 28.) In the habeas proceeding,
Harris sought to have his guilty pleas declared void; he did not seek to withdraw the pleas.
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In the meantime, on October 16, 2008, one wadtd entry of théMorgan County order
directing the Carroll County Ciuit Court to issue an amendeaigment, Harris filed a motion in
the Carroll County CircuiCourt to withdraw his guilty pleas on the ground that the State had
breached the plea agreement by adding additiooadlitions to the rape conviction, including
community supervision for life ameésidential and work restrictions(Mot. to Withdraw Pleas of
Guilty, id., ECF No. 24-1 at PagelD 205-09.) Ont@er 22, 2008, the trial court summarily
denied the motion, reasoning that

[tlhe motion is not timely and is deniddst on that basis. T.R.Cr.P. 32(f).

Secondly, to the extent that the pendmgtion could be intgreted as a post

conviction proceeding, it iglso barred by time and ke fact that it is an

impermissible second such petitio..C.A. § 40-30-102(a) & (c).

(Order on Mot. to Withdraw Pleas of Guilig,, ECF No. 24-1 at PagelD 213.) On October 29,
2008, Petitioner filed a notice of pgal “from the final Judgmemintered in this action on 22 Day

of October, 2008.” (Not. of Appedt]., ECF No. 24-1 at PagelD 232.)

On appeal, the TCCA held that Harris’s meotio withdraw his guilty pleas was untimely:

*On October 23, 2008, the inmate submittecharended motion to withdraw his guilty
pleas, which included, as an attachment, a aufpthe order entered by the Morgan County
Criminal Court on October 8, 2008. (AMot. to Withdraw Pleas of Guiltyd., ECF No. 24-1 at
PagelD 214-15;ee alsoOrder Denying Habeas Corpus Relan the Pet'r’'s Convictions &
Granting Limited Relief on the P€t Aggravated Rape Senten¢garris v. Worthington Case
No. 9240 (Morgan Cnty. Crim. Ct.), ECF No. 24-PaigelD 217-18.) On the same date, Harris
also filed motions asking to be present at asgméncing and seeking t#epointment of counsel.
(Presence of Def. at Sentence Imposittate v. HarrisNo. 20CR1470 (Carroll Cnty. Cir. Ct.),
ECF No. 24-1 at PagelD 220; Mot. for Appointment of CoundelECF No. 24-1 at PagelD 224.)
On October 27, 2008, he moved for leave to withdraw his firstomadi withdraw his guilty plea,
which had already been ruled on, and soughtirgron his amended motion. (Mot. to Withdraw,
id., ECF No. 24-1 at PagelD 231.) On Janu&ty2009, an order denying the amended motion to
withdraw the guilty pleas was entered. (OrBenying Am. Mot. to Withdraw Pleas of Guilty,
id., ECF No. 24-7 at PagelD 470.)



The State interprets the petitiongpi® senotice of appeal as his attempt to
appeal the Carroll County Circuit Co@terk’s October 23, 2008, entry of the copy
of the Morgan County Criminal Court’s order denying the petition for writ of
habeas corpus. The State points out thatpetitioner’'s apgal from the order
denying habeas corpus relief is pending befihis court in a separate case and
argues that this current appeal shouldlsnissed because the petitioner has no
right of appeal from the October 23008, action of the Carroll County Circuit
Court Clerk in entering a comf that order. However, having the benefit of the
petitioner’s reply brief, wéelieve that he iactually appealing the Carroll County
Circuit Court’s denial on October 22008 of his motion to withdraw his guilty
pleas.

Tennessee Rule of Criminal Proced88€f) provides that a trial court may
grant a motion to withdraw a guilty plea for any fair and just reason before the
sentence has beenimposed. Tenn. R. &irB2(f)(1). The rule further provides
that after the sentence haseh imposed but before @gment becomes final, “the
court may set aside the judgment ameiction and permit the defendant to
withdraw the plea to correct manifestinjast” Tenn. R. Crim. P. 32(f)(2). “[A]
judgment of conviction entered upon a gupiea becomes final thirty days after
acceptance of the plea agreement and imposition of sentestaté v. Greern06
S.W.3d 646, 650 (Tenn. 2003).

The petitioner argues that becausedbwevicting court has not yet entered
an amended or corrected judgment in kigravated rape case, the sentence has not
yet been imposed and his motion to withdiaig guilty pleas is therefore timely.
He acknowledges that he currently has ppeal of the denial of his petition for
writ of habeas corpus pending before the eastection of this court, but maintains
that the “Habeas Corpus Courts [sic] Final Judgment Appeal is a separate matter
which is irrelevant in this action.” Wespectfully disagree. The petitioner relies
on the judgment of the habeasrpus court for his argument as to the timeliness of
his motion to withdraw his guilty pleas and is, in essence, attempting pnchse
motions to obtain the same relief he sought in his petition for writ of habeas corpus.
In this case, the petitioner’s convictioedame final thirty days after the March 20,
2000, entry of his judgments of convati Thus, the Carroll County Circuit
Court properly denied his motion to witlagv his guilty pleas as untimely. As the
Morgan County Criminal Court noted in ibsder, this court has concluded that a
trial court has jurisdiction to correah illegal sentere at any time. See [State v.]
Bronson 172 S.W.3d [600,] 602 [(Tenn. Cripp. 2005)] (holding that judgment
that failed to include statutory regement of community supervision for life
resulted in illegal sentences, which ltrizourt had jurisditon to correct by
amending judgments of conviction).Furthermore, our supreme court has
concluded that “where the illegality edts only the sentence, only the sentence is
rendered void and habeas corpus relief magrbeted to the extent of the sentence
only.” Smith v. Lewis202 S.W.3d 124, 130 (Tenn. 2006).

7



Harris v. State No. W2008-02507-CCA-R3-CD, 2009 W1362365, at *2 (Tenn. Crim. App.
May 15, 2009).

On May 27, 2011, Petitioner presented a seqmodse post-conviction petition in the
Carroll County Circuit Court thadought to challenge the ameddedgment. (Pet. for Relief
from Conviction or Sentencéjarris v. StateNo. 20CR1470 (Carroll Gp. Cir. Ct.), ECF No.
24-7 at PagelD 480-86.) On June 22, 2011, thegmwviction court summarily dismissed the
petition. (Order of Summ. Dismissal]., ECF No. 24-7 at Page 498-501.) The court
explained that the pleading was an inmpissible second post-conviction petitiad. (at PagelD
499) and that the issue presented Ibeen previously litigated iné¢thabeas petition and the appeal
from the order denying the motion to withdraw the guilty plela gt 499-500). The TCCA
affirmed, Harris v. StateNo. W2011-01578-CCA-R3-PC, 2011 WL 6747474 (Tenn. Crim. App.
Dec. 21, 2011)appeal deniedTenn. Apr. 12, 2012), and held:

Assuming, under the specific facts of tluase, that a defendant may file for

post[-]Jconviction relief from an amendatdgment order even where he or she has
previously filed for postonviction relief from the original judgment)

0ur Post—Conviction Procedure Act “centplates the fitig of only one
(1) petition for post[-]Jconviction relief. In no event may more than one (1)
petition for post-conviction tef be filed attacking ainglejudgment. If a prior
petition has been filed/hich was resolved on the meriig a court of competent
jurisdiction, any seand or subsequent petition shbe summarily dismissed.”
Tenn. Code Ann. 8 40-30-102(c) (emphasis added). We note that an amended
judgment may be distinguishable from antde” judgment. We also note that, in
this case, the Petitner’s initial petition for postanviction relief was not resolved
on the merits. Finally, this Court has pmsly recognized that a second petition
for post[-]conviction relief may proceesh an amended judgment even where a
previous post-conviction petition onethoriginal judgment was resolved on the
merits. See Manny T. Anderson v. Stat®. M2004-02116—CCAR3-HC, 2006
WL 739885, at *1-3 (Tenn. Crim. App. Maz3, 2006). Our resolution of this
case on the merits makes it unneceskarys to resolve this issue.
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post-conviction relief remains availablonly where the dendant alleges a
constitutional violation and setfsrth facts in support thereofSeeTenn. Code
Ann. 88 40-30-103 (2006); 40-30-106(d) (20@&ixnett v. State92 S.W.3d 403,

406 (Tenn. 2002). The Petitioner clairtigat, because the trial court never
informed him of the lifetime community supervision requirement at the time he
[pleaded] guilty, the amended judgmenti@r adding that sgencing provision
renders his plea constitutionally infirrméhe must be allowdeto withdraw it.

Ward[v. State 315 S.W.3d 461 (Tenn. 2010)] established that a trial court
commits constitutional error if it fails to ensure that a defendant pleading guilty to
an applicable offense is aware tlitae sentence includes mandatory lifetime
community supervision.Ward 315 S.W.3d at 476. Hower, even accepting as
true the Petitioner’s allegatn that the trial gurt did not inform him in March 2000
of the lifetime community supervision aspethis sentence that was subsequently
added in January 201\Ward also held that he is nottgied to set aside his plea if
the record demonstrates that the t@lirt’s error is harmless beyond a reasonable
doubt. See id. In this case, it is uncontrerted that the Petitioner's plea
agreement included a sentence of life imprisonmeitfit no possibility of parole
Given that the Petitioner is not eligibler foarole, he, in actuality, will not ever be
subject to the lifetime community superais requirement. Therefore, any error
by the trial court in failing to ensure that he was aware of the community
supervision requirement for his aggradtape conviction is harmless beyond a
reasonable doubt. Thus, the Petitionesigument establishes no claim for
post[-]Jconviction relief. Accordingly, we affirm tle post-conviction court’s
denial of the Petitioner’s clai for post-conviction relief.

Id. at *2; see also idat *2 n.2 (“Indeed, weajuestion how a lifetim&ommunity supervision
requirement could be a material component offdest agreement that also contained a sentence of
life imprisonmentwith no possibility of parolé).

On December 10, 2012, Harris filedpeo se habeas petition, his second, in the Circuit
Court for Lake County, Tennessee. (Pet. for Writ of Habeas Cadauss v. StewardNo.
12-CR-9813 (Lake Cnty. Cir. Ct.ECF No. 49-1 at PagelD 1111-16Hlarris argued that his
sentence of community supenrasifor life was illegal becausevitas imposed eleven years after
he was found guiltyid. at 1114) and that the ttieourt failed to award jacredit from September

7, 1999 until January 20, 2011, in violation of Tennessee idwaf{ PagelD 1114-15). On



January 3, 2013, the trial judge summarily denrexlhabeas petition. (Order Denying Pet. for
Writ of Habeas Corpusiarris v. StewardNo. 12-CR-9813 (Lake Cnty. Cir. Ct.), ECF No. 49-1
at PagelD 1133-35.) The TCCA affirmeddarris v. StewardNo. W2013-00207-CCA-R3-HC,
2013 WL 4011569 (Tenn. @©n. App. Aug. 6, 2013).

B. Procedural History of the Petition

On August 31, 2012, Harris filed the Petitioncampanied by motions seeking leave to
proceedin forma pauperisand for the appointment of counsel. (PEftyris v. Holloway,No.
1:12-cv-01204-JDB-egb (W.D. Tenn.), ECF No. 1; Appl. to Progaedistrict Court without
Prepaying Fees or Costs (Short Foriah), ECF No. 2; Mot. for Appointment of Counsel,, ECF
No. 3.) The Court granted leave to procaetbrma pauperion September 10, 2012. (Order,
id., ECF No. 4.) The Petition presented the following issues:

1. “Denial of Assistance of Appaied Counsel” (Pet. at PagelDi8,, ECF

No. 1;see also idat PagelD 5-6);
2. “Breached Plea Agreementti(at PagelD 6see also idat PagelD 6-8);
3. “Denial of a Full and Fair &aring/sentence (sic) Hearingd.(at PagelD 8;
see also idat PagelD 8-9); and

4, “lllegal Arrest” (d. at PagelD 10see also idat PagelD 10-11).
In an order issued on October 2, 2012, the Couniedehe motion for appointment of counsel and
directed Respondent, Roland Colson, the WarddineoRiverbend Maximum Security Institution
in Nashville, Tennessee (the “Warden”), to fie complete state-coudcord and a response to

the Petition. (Orderarris v. Holloway,No. 1:12-cv-01204-JDB-egb (W.D. Tenn.), ECF No.
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5.) The inmate was instructed that any reply sthdwal filed within thirtydays of service of the
answer. Id. at4.)

Before Colson had responded to the Petition, Harris filed a nuofberotions. On
October 26, 2012, he moved to expand the reconctode various documents in support of the
fourth issue (“Claim 4”) in the Réon. (Mot. to Expand the Recor#iarris v. Holloway,No.
1:12-cv-01204-JDB-egb (W.D. Tenn.), ECF No. 12The Warden responded in opposition to the
motion on October 30, 2012. (Resp’t’'s Mem. ipph to Pet’r's Mot. to Expand the Record,,

ECF No. 13.) On NovembdH4, 2012, without seeking leave Gburt, Petitioner submitted a
reply in further support of his motn to expand the record. (P& Reply in Supp. of Mot. to
Expand the Recordj., ECF No. 17.)

On November 2, 2012, Harris filed two motiosseking leave to cmluct discovery.
(Mot. for Leave of Courto Conduct Disc.id., ECF No. 14; Mot. for Discid., ECF No. 15.)
Colson responded to the motions on October 9, 201Resp’t's Mem. in Opp’n to Pet'r's Mot.
for Leave to Conduct Disdd., ECF No. 16.) On Novembéb, 2012, without seeking leave of
Court, he filed a reply in funer support of his discovery motiongPet’r's Reply in Supp. of
Mots. for Disc.,id., ECF No. 18.)

On December 10, 2012, Harris filed a motion seeking to stay proceedings in this action
because his second state habeas petition was pendhegLake County Circuit Court. (Mot. to
Stay Proceedingg]., ECF No. 22.) The Warden filed his response in opposition to the motion on
December 18, 2012. (Resp’t's Resp. in Opp’n to Pet'r's Mot. to Stay Proceadin§CF No.

28.)
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On December 14, 2012, Respondent filed mosteostate-court record. (Resp’t’s Not. of
Filing of Documentsid., ECF No. 24.) On December 17, 2012, he submitted a corrected filing of
documents, (Resp’t’'s Not. of Corrected Filirdy, ECF No. 26), and filed his answer on December
21, 2012. (Answeid., ECF No. 28.)

On January 16, 2013, the prisoner filed a notiatrgj that he had not received the answer
and the state-court record. (Compff] [Besp’t’'s Refusal to Serve Petid., ECF No. 30.) On
the same date, he filed motions seeking to tiae«lerk of Court mail #n answer and state-court
record to him so that he could prepare his reflfet’r's Mot. to Remove Record to Prepare Brief,
id., ECF No. 31; Pet'r's Mot. tiRemove Resp’t’'s Answeid., ECF No. 32; Pet'r's Mot. to
Remove Docket Entry # 27d., ECF No. 33.) On January 22, 2013, the Warden responded to
Petitioner’s motions, statingpter alia, that copies of the documertad previously been served
on Harris and that additional copiesre being mailed to him. (R#8s Resp. in Opp’n to Pet'r's
Mot. to Remove Resp’t's Answeild., ECF No. 34; Resp’'t's Resp. @pp’'n to Pet’r's Mot. to
Remove Record to Prepare Briagf,, ECF No. 35; Resp’t’'s Resp. @pp’n to Pet'r's Mot. to
Remove Docket Entry # 2id., ECF No. 36.)

On March 15, 2013, Harris filed a motion segkenhanced access to the prison law
library. (Mot. for Court Ordered Access to Prison Law Librady, ECF No. 40.) Colson did
not respond to this motich.

On May 10, 2013, the Court issued an ordekisg Harris’ unauthoried reply brief and

denying his motion to expa the record. (Ordeid., ECF No. 41.) The order explaineater

®°0On February 27, 2013, the Court substitutedyJeester, the Warden of the WTSP, for
Colson as Respondent. (Ordet, ECF No. 39.)
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alia, that, until the Court addresses whether Clairs darred by procedural default, “no useful
purpose will be served by burdening thearel with extraneous material.”ld( at 2.)

In an order issued on May 20, 2013, the Courtetbas moot Harris’ motions to withdraw
Respondent’s various filings because he had repted that he mailed additional copies of the
filings at issue to the inmate. (Ordétarris v. Holloway,No. 1:12-cv-01204-JDB-egb (W.D.
Tenn.), ECF No. 42.) On June 5, 2013, the Cassued an order rdting Petitioner’s
unauthorized reply brief and denying motions for discovery. (Orded., ECF No. 43.) That
order noted that

Respondent’s answer states that any chgédo Petitioner'sanviction for felony

murder is time-barred and that mast his challenges tdiis conviction for

aggravated rape are barred by proceddedhult. Any request for discovery is

premature until the Court has determined the adequacy of those affirmative
defenses and otherwise considered ¥whetthe petition sserts any facially
plausible constitutional claim.

(Id. at 3.)

In an order issued on August 1, 2013, the Caanied the inmate’s motion to stay
proceedings because the Lake Cguratbeas petition “does not presany of the issues raised in
his § 2254 petition” and Harris “naot obtain relief on those neglaims in a federal habeas
petition because they arise under Tennessee law.” (Order ldarfs v. Holloway, No.
1:12-cv-01204-JDB-egb (W.D. fa.), ECF No. 44.) On August 19, 2013he Court denied
Harris’ motion for court-ordered accdssthe prison law library. (Orded., ECF No. 45.) The
order alscsua spontextended his time to reply to the answgrthirty days, buexplained that,

"[b]ecause Petitioner has already had eight months in which to prepare hisneeflyther

extensions of time will be granted in theabsence of extraordinary circumstances.
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Inadequate access to the law libreryot an extraordinary circunastce that will warrant a further
extension of time. 1¢. at 2.)

On October 13, 2013, Petitioner filed a documetked “Judicial Notice Request,” which
stated that he was undergoing treatment for anaaifggd disease of the eythat the treatment
distorted his vision and that, as a result, helieh unable to prepare a reply. (Judicial Notice
Request,Harris v. Holloway,No. 1:12-cv-01204-JDB-egb (W.Drenn.), ECF No. 46.) He
sought an order directingpe TDOC to provide umpecified treatment. Id. at 2.) He did not,
however, provide any information about the lengftiime he had allegedly been disabled, and he
did not seek an extension of time in which to file a réply.

The Court issued an orden November 3, 2014, noting that

Petitioner has filed numerous stateid challenges to his convictions and

sentences. The Warden’s presentatadnthe record makes it unreasonably

difficult to locate the documents relating to each of those challenges.

Respondent’s Notice of Filing of DocumernECF No. 24) refers to the various

documents by Addendum, and by document imemmvithin severabf the addenda.

There is no reference to the ECF Numbkany of the filed documents, and the

description of the twenty-nine documefited at ECF No. 24 does not allow the
Court to identify the proceeding to which each document refers.

A habeas petition is not an appropriate nseahaddressing allegetkficiencies in the
medical care provided to prisoner§ee Hodges v. Bell70 F. App’x 389, 392-93, 395 (6th Cir.
2006);see also Evans v. Eichenlaio. 08-13469, 2008 WL 4771934, at *1 (E.D. Mich. Oct. 29,
2008) (allegation that prisoner was provided imp@dge medical care not cognizable in a habeas
petition seeking transfer to a medical facility or a residential re-entry cevilajiueva-Monroy
v. Hobart No. 05-C-214-C, 2005 WL 941144, at *1 (W Wis. Apr. 18, 2005) (“Even if
petitioner were to prove that his medical neeskisous and that respamt has been deliberately
indifferent to it, he would not be entitled to ra&ée or modification of his sentence. The injury he
alleges is a claim that must be galsn a civil acthn brought pursuant #ivens v. Six Unknown
Federal Narcotics Agent103 U.S. 388[] (1971).”). Petitiorie request for a change in his
medical treatment is DENIED.
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(Order at 1-2Harris v. Holloway,No. 1:12-cv-01204-JDB-egb (W.Oenn.), ECF No. 47 at 1-2
(footnote omitted).) The Court observed that “Adidiem 2 refers to a direct appeal. Petitioner
filed no direct appeal of his convictions.”ld(at 2 n.2.) The order further stated that,

[a]lthough it is not possible to determiné@mcertainty, given the limitations of the

index, it appears that Respondent hasfibed the complete state-court record.

The transcript of the guilty plea does not appear in the record. No copy of the

amendment judgment, which allegediyposed additional conditions on the

conviction for aggravated rapappears in the record.
(Id. at 2.) Respondent was ordered “to file an amended index to the state-court record within
twenty-eight days of the date eftry of this order that incles, in addition to the information
provided in the original and catted notices diling, the ECF Numbeof each document filed”
and to file the missing portions of the statext record, including the Lake County habeas
petition. (d.)®

On December 1, 2014, Respondent filed an indéxestate-court record, which identified
where the amended judgment could be found. (Redpdex to the State-Court Record at 2,
Harris v. Holloway No. 1:12-cv-01204-JDBgb (W.D. Tenn.), ECF No. 48.) The Warden also
noted that, “from [his] review dhe state-court records, the petiter does not appear ever to have

presented the transcript of his guilty-plea hearing to the Tennessee state courts in any of his various

attacks on the leg#yi of his plea.” [d. at 4.) The same day, ®ondent filed the record

®That order also substituted James M. Holloway, the current WTSP Warden, for Lester as
Respondent. (Order at 1+2arris v. Holloway,No. 1:12-cv-01204-JDB-egb (W.D. Tenn.), ECF
No. 47 at 1 n.1.)

*Respondent’s index did not corteéhe erroneous referenceadlirect appeal. (Resp't's
Index to the State-Court Record atHarris v. Holloway No. 1:12-cv-01204-JDB-egb (W.D.
Tenn.), ECF No. 48.)
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pertaining to the Lake County habeas petitigqiResp’t’'s Not. of Filing of Documentsiarris v.
Holloway,No. 1:12-cv-01204-JDB-egb (W.D. Tenn.), ECF No. 49.)

On December 10, 2014, the prisoner presenteatiae of Respondent’s failure to file the
guilty-plea transcript and a motion asking that hetaered to do so. (Not. [of] Resp’t’s Failure
to File Missing Portions of the Recoid,, ECF No. 50; Mot. for Complete Filling (sic) of the
Record,d., ECF No. 51.) The Warden filed apesise in opposition to the motion on December
11, 2014. (Resp’t's Resp. in Opp’'n to Pet¥wt. for Complete Filing of the Recordi., ECF
No. 52.) On December 19, 2014, Petitioner repligthout seeking leave ofourt. (Pet'r's
Reply in Supp. of Mot. for Compte Filling (sic) of the Recordd., ECF No. 54.)

On April 9, 2015, Harris moved for leave to fdereply in further support of his Petition
after Respondent filed the guilty-plea transcript. (Mot. for Leave toi#il&CF No. 55.) The
Warden did not respond to that motion. OnriAp7, 2015, the inmate filed his reply without
waiting for a decision on his motion. (Reply,, ECF No. 56.)

In an order issued on May 5, 2015, the Catintick Petitioner’s unauthorized reply in
support of the motion to compel, granted the orotb compel Respondent to file the guilty-plea
transcript and ordered him to do so within twenghedays, and denied Petitioner’s motion to file
an untimely reply after receipt of the transcript. (Order,ECF No. 57.) The Court exercised
its discretion to consider the replyattHarris had filed on April 17, 2015.I1d( at 5 n.4.)

On May 13, 2015, the inmate submitted a docurparntorting to show that extraordinary
circumstances prevented himorfn filing a timely reply. (Ktraordinary Circumstances
Supporting Pet'r's Late Filing of Replarris v. Holloway,No. 1:12-cv-01204-JDB-egb (W.D.

Tenn.), ECF No. 58.) On May 28, 2015, Respondiéed a notice that th recording of the
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guilty-plea hearing could not be located. (Not. of Filidg, ECF No. 59.) Because a transcript
of the guilty-plea hearing would nbe filed, and because the Copr¢viously agreed to consider
the late-filed reply, it is unnecessary to furtheddress Petitioner's claim of extraordinary
circumstances.
. THE STATUTE OF LIMITATIONS
In his answer, Respondent first argues thatPetition is untimely insofar as it seeks to
challenge Harris’ conviction for keny murder. (Answer at 2, 10-1Barris v. Holloway,No.
1:12-cv-01204-JDB-egb (W.D. Tenn.), ECF No. #8.)Twenty-eight U.S.C. § 2244(d) provides:
(2) A 1-year period of limitation shallpply to an application for a writ of

habeas corpus by a person in custpdgsuant to the judgment of a State
court. The limitation period shall run from the latest of—

%The entry of an amended judgment on the agmped rape conviction arguably started a
new 8§ 2254 limitations period for that convictiorsee Jimenez v. Quarterm&5 U.S. 113, 121
(2009) (“[W]here a state court grardascriminal defendant the rigka file an out-of-time direct
appeal during state col&xal review, but before the defemtiahas first sought federal habeas
relief, his judgment is not yetiffal’ for purposes of § 2244(d)(1)(A). In such a case, ‘the date on
which the judgment became final by the conclusibdirect review or ta expiration of the time
for seeking such review must reflect the conclusion of the out-of-time direct appeal, or the
expiration of the time for seelg review of that appeal.”see also Magwood v. Patters@b61
U.S. 320, 333-34 (2010) (a death row prisoner2284 petition filed after a resentencing is not
“second or successive” even if it raises new issiu@scould have been raised in response to the
original judgment, because 8§ 2244 applies to “juduysierather than to a prisoner’s custody).
That Harris is entitledo challenge the new condition imgakin the amended judgment does not
necessarily mean that he is also entitled to raise a challenge to the plea agreement or to events
arising prior to entry of the pleaSee Magwood61 U.S. at 342 & n.16 étlining to decide
whether petitioners who obtain a conditional writ as to their sentences can file a new habeas
petition that includes clianges to the underlyingpaviction, but noting thdfs]everal Courts of
Appeals have held that a petitioner who succeeds first habeas application and is resentenced
may challenge only the portion of a judgment thaise as a result of a previous successful
action”). It is unnecessary to address whetingra Harris’ claims chigenging the aggravated
rape conviction might be time-barred because Respbhds elected not to raise that affirmative
defense.
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(A) the date on which thjudgment became final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by
State action in violation of th€onstitution or laws of the United
States is removed, if the applitavas prevented from filing by such
State action;

(C) the date on which the constitutal right asserted was initially
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Courtlanade retroactively applicable
to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims
presented could have been discedethrough the exercise of due
diligence.

(2) The time during which a properly fdexpplication for State post-conviction

or other collateral review with resgdo the pertinent judgment or claim is

pending shall not be counted towaady period of limitation under this

subsection.

Because Harris did not appeal his convictionfelony murder, it beame final no later
than the expiration of the tinfer taking a direct appealSee28 U.S.C. § 2244(d)(1)(Axee also
Jimenez v. Quartermab55 U.S. 113, 118-19 (2009). The jutents were entered on March 20,
2000. The time for taking a direct appeal expiti@rty days later, on April 19, 2000, Tenn. R.
App. P. 4(a)State v. Greernl06 S.W.3d 646, 650 (Tenn. 2003) (a judgment of conviction entered
upon a guilty plea becomes final thirty days lafteceptance of the plea agreement and imposition
of sentence), at which time the running of the limitations period began.

The limitations period was tolled, pursuat § 2244(d)(2), when Harris filed his
post-conviction petition on November 17, 2000. By that time, 211 days of the one-year

limitations period had elapsed. The post-coneittiourt dismissed the petition on December 1,

2000, and the time to appeal that decision expired thirty days later, on January 2 S&al&nn.
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R. App. P. 4(a)see alsorenn. Code Ann. 8§ 40-30-216 (“The order granting or denying relief
under this part shall be deemed a final judgmant an appeal may be taken to the court of
criminal appeals in the manner prescribed byTihenessee Rules of Appellate Procedure. . . .")
(2000)** The running of the limitations perioéadommenced on that date, and it expired 154
days later, on June 5, 2001. HarRstition was signed on August 16, 20%2gPet. at PagelD
14,Harris v. Holloway No. 1:12-cv-01204-JDB-egb (W.D. TenrECF No. 1), more than eleven
years after the expiration of the limitations period, and, even if it were deemed to have been filed
on that datesee Houston v. Lack87 U.S. 266, 270-71, 276 (1988)and v. Motley 526 F.3d
921, 925 (6th Cir. 2008)Towns v. United State490 F.3d 468, 469 (6th Cir. 1999), every
challenge to the conviction fdelony murder is time-barred. Therefore, Claims 2 and 4 are
time-barred insofar as they challenge Hapilsa agreement and conviction for felony murder.
“The doctrine of equitable tirhg allows courts to toll a statute of limitations when a
litigant’s failure to meet a legally-mandateéadline unavoidably arose from circumstances
beyond that litigant’s control.”Robertson v. Simpsp624 F.3d 781, 783 (6th Cir. 2010) (internal

guotation marks omitted). The § 2254 limitatigresiod is subject to equitable tolling-olland

HThis provision is currently codified at firessee Code Annotated § 40-30-116. Because
the thirtieth day fell on a Sundand the next weekday was ditlay, Harris had until the next
business day to file his § 2254 petitioseeFed. R. Civ. P. 6(a)(1)(C).

2petitioner’s various collateral challengeshis sentence for aggravated rape and, by
implication, the plea agreement, did not tok tlunning of the limitations period for the murder
conviction because that limitations period had already expifeke Vroman v. Brigan846 F.3d
598, 602 (6th Cir. 2003) (“The tollingrovision does not . . . ‘revivéhe limitations period (i.e.,
restart the clock at zero); it can only serve to pauslock that has not yet fully run. Once the
limitations period is expired, calleral petitions can no longeerve to avoid a statute of
limitations.”); Owens v. Stin&€7 F. App’x 351, 353 (6th Cir. 200{A state court post-conviction
motion that is filed followingthe expiration of the limitationperiod cannot toll that period
because there is no period remaining to be tolled.”).
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v. Florida, 560 U.S. 631, 645 (2010). “[T]he doctrineexfuitable tolling is used sparingly by
federal courts.” Robertson 624 F.3d at 784. “The party seeking equitable tolling bears the
burden of proving he is entitled to it.1d. A habeas petitioner is entitled to equitable tolling
“only if he shows (1) that he has been purguhis rights diligently, and (2) that some
extraordinary circumstance stood in his way and prevented timely filiktplland, 560 U.S. at
649 (quotingPace v. DiGuglielmp544 U.S. 408, 418 (2005)) (internal quotation marks omitted).

Harris asserts that the Petition is timely beeal[tlhe Judgment only became final on
April-12-2012 see attached ordssued by the Tenn. Supreme cours ®etition is being filed less
than one year from that w@a’ (Pet. at PagelD 13Harris v. Holloway, No.
1:12-cv-01204-JDB-egb (W.D. TennBCF No. 1.) This statement refers only to the amended
judgment for the aggravated rapenviction. For the reasonsepiously stated, his murder
conviction became final on April 19, 2000.

The inmate’s reply to the answer does address the statute of limitations and does not
request equitable tolling. S€eReply,id., ECF No. 56.) Instead, Harasgues that, if he were to
succeed on his challenge to the aggravated mapéaation, he would be ¢itled to withdraw his
plea. He reasons that, because only one plsaewizred, that would cessarily invalidate the
plea to felony murder as well.ld( at 6.) Although Petitioner is o@ct that his callenge to the
validity of his guilty plea ordinarily would inlgate the entire plea agreement, he overlooks the
fact that that challenge must bmely. Even if the challerggto the amended judgment on the
aggravated rape conviction is timely, the opposition to the murder judgment is not.

Petitioner’s apparent ignorance of the law &uifficient to entitle him to equitable tolling.

See Plummer v. Warred63 F. App’x 501, 506 (6th Cir.) (“thdistrict court correctly concluded
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that the reasons Plummer actually gave for theydel@ling her petition—namely her need to find
help and inexperience in the law—are not @&tdinary circumstances warranting equitable
tolling”), cert. denied133 S. Ct. 169 (2012Moore v. United Stated38 F. App’x 445, 449 (6th
Cir. 2011) (per curiam) (§norance of the laweven by an incarceratguo sepetitioner, is not
grounds to toll the statute.Miller v. Cason 49 F. App’x 495, 497 (6th €i2002) (“Miller’s lack
of knowledge of the law does notaese his failure to timely fila habeas corpus petition.”);
Brown v. United State20 F. App’x 373, 375 (6th Cir. 2001) (“Ignorance of the limitations period
does not toll the limitations period.”). Harriescape from custody algwovides no basis for
equitable tolling. See Allen v. Kempo. 88-6287, 1989 WL 54764, at 6th Cir. May 25,
1989);Harris v. Warden, S. Ohio Corr. Facilitijo. 1:12-cv-261, 2013 WL 492993, at *8 (S.D.
Ohio Feb. 7, 2013) (repp& recommendation)adopted,2013 WL 1438008 (S.D. Ohio Apr. 9,
2013). Therefore, he is not entitled to equitable tolling.

The Court DISMISSES Claims 2 and 4 as tibagred insofar as they challenge Harris’
conviction for felony murder.
.  THE LEGAL STANDARD

The statutory authority for federal courts taugrhabeas corpus relief for persons in state
custody is provided by 28 U.S.€.2254, as amended by the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”). A federal court mgrant habeas relief to a state prisoner “only
on the ground that he is in custadyviolation of the @nstitution or laws otreaties of the United

States.” 28 U.S.C. § 2254(a).
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A. Waiver and Procedural Default

Twenty-eight U.S.C. § 2254(land (c) provide that a fedem@urt may not grant a writ of
habeas corpus on behalf of a state prisonégsanwith certain exceptions, the prisoner has
exhausted available state remedigpresenting the same claim soughibe redressed in a federal
habeas court to ¢hstate courts.Cullen v. Pinholster 131 S. Ct. 1388, 1398 (2011). The
petitioner must “fairly present® each claim to all levels of s&tourt review, up to and including
the state’s highest cownh discretionary reviewBaldwin v. Reesé&41 U.S. 27, 29 (2004), except
where the state has explicitly disavowed state supreme court review as an available state remedy,
O’Sullivan v. Boerckel526 U.S. 838, 847-48 (1999). Tennessee Supreme Court Rule 39
eliminated the need to seek review in the TereeSaipreme Court in order to “be deemed to have
exhausted all available state remedie&tlams v. Holland330 F.3d 398, 402 (6th Cir. 2003ge
Smith v. Morgan371 F. App’'x 575, 579 (6th Cir. 2010) (per curiam) (th@amsholding
promotes comity by requiring thatate courts have the first opparity to review and evaluate
claims and by mandating that federal courts éesthe duly-promulgated rule of the Tennessee
Supreme Court that recognizes tbatirt’s law and policy-making fution and its dese not to be
entangled in the businesssimple error correction).

The procedural default doctrine iscillary to the exhastion requirement.See Edwards
v. Carpenter529 U.S. 446, 452-53 (2000) (noting the interplay between the exhaustion rule and

the procedural default doctrine). If the statourt decides a claim on an independent and

3For a claim to be exhausted, “[i]t is nataeigh that all the facts necessary to support the
federal claim were before the ®atourts, or that a somewhat ganstate-law claim was made.”
Anderson v. HarlessA59 U.S. 4, 6 (1982) (per curiampt@rnal citations omitted). Nor is it
enough to make a general appeal to a broad constitutional guar&@rag.v. Netherland518
U.S. 152, 163 (1996).
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adequate state ground, such as a proceduralbpralabiting the state court from reaching the
merits of the constitutional claim, a petitioner ordinarily is barred from seeking federal habeas
review. Wainwright v. Syke433 U.S. 72, 87-88 (19779ge Coleman v. Thomps&01 U.S.
722, 729-30 (1991) (a federal habeas court will ndere a claim rejected by a state court “if the
decision of [the state] courtsts on a state law groundaths independent of the federal question
and adequate to support the judgment”). If awlaas never been presented to the state courts,
but a state court remedyno longer availablee(g, when an applicable statute of limitations bars
a claim), the claim is technicalgxhausted, but procedurally barre@oleman 501 U.S. at 732.
Under either scenario, a petitiomaust show “cause” to excuse his failure to present the claim
fairly and “actual prejudice” stemming from thenstitutional violation or, alternatively, that a
failure to review the claim will result in a fundamental miscarriage of justgehlup v. Delp513
U.S. 298, 322 (1995 oleman 501 U.S. at 749-50. The latter showing requires a petitioner to
establish that a constitutionalrer has probably resulted inghconviction of a person who is
actually innocent of the crimeSchlup 513 U.S. at 321see House v. Belb47 U.S. 518, 536-39
(2006) (restating the ways to overcome proceddedhult and further explaining the actual
innocence exception).

B. Merits Review

Section 2254(d) establishes #tandard for addressing claims that have been adjudicated
in state courts on the merits:

An application for a writ ohabeas corpus on behalfaoperson in custody pursuant

to the judgment of a State court shall nogbanted with respect to any claim that

was adjudicated on the merits in Statert proceedings unless the adjudication of
the claim—
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(2) resulted in a decision that wasntrary to, or involed an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that wassed on an unreasonable determination of
the facts in light of the evidence peesed in the State court proceeding.

28 U.S.C. § 2254(d)(1)-(2). The pminer carries the burden of profir this “difficult to meet”
and “highly deferential [AEDPA] sindard,” which “demands that state-court decisions be given
the benefit of the doubt.”Cullen, 131 S. Ct. at 1398.

Review under § 2254(d)(1) is limited to the netdhat was before the state court that
adjudicated the claim on the merit€ullen, 131 S. Ct. at 1399. Aae court’'s decision is
“contrary” to federal law when it “arrives at areusion opposite to thatached” by the Supreme
Court on a question of law or “decides a case diffiyghan” the Supreme Court has “on a set of
materially indistinguishable facts.’'Williams v. Taylor 529 U.S. 362, 412-13 (2008). An
“unreasonable applicationdf federal law occurs when the state court “identifies the correct
governing legal principle from” the Supreme Cisudecisions “but ureasonably applies that
principle to the facts of the prisoner's casdd. at 412-13. The stateourt’s application of
clearly established federal law stle “objectively unreasonable.ld. at 409. The writ may not
issue merely because the habeas court, in its independent judgment, determines that the state court
decision applied clearly established feeddaw erroneously or incorrectlyRenico v. Lett559

U.S. 766, 773 (2010Williams, 529 U.S. at 411.

“The AEDPA standard creates “a substantiaigher threshold” foobtaining relief than
ade novareview of whether the state cdgrdetermination was incorrectSchriro v. Landrigan
550 U.S. 465, 473 (2007).

*The “contrary to” standard does not requiitation of Supreme Court cases “so long as
neither the reasoning nor the result ofstete-court decisioroatradicts them.” Early v. Packer
537 U.S. 3, 8 (2002) (per curiam)eesh v. Bagley612 F.3d 424, 429 (6th Cir. 2010).
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There is little case law addressing the standag2254(d)(2}hat a decision was based on
“an unreasonable determination tok facts.” However, iWood v. Allen558 U.S. 290, 301
(2010), the Supreme Court statidwht a state-courtattual determination is not “unreasonable”
merely because the federal bab court would have reachadlifferent conclusion. IRice v.
Collins, 546 U.S. 333, 341-42 (2006), the Court expdithat “[rleasonable minds reviewing the
record might disagree” about tfectual finding in question, “budn habeas review that does not
suffice to supersede the trial court's . . . determinattbn.”

“Notwithstanding the presumptn of correctness, the Supreme Court has explained that
the standard of § 2254(d)(2) isewhanding but not insatiable.”Harris v. Haeberlin 526 F.3d
903, 910 (6th Cir. 2008) (quotindiller-El v. Dretke 545 U.S. 231, 240 (2005)). “Even in the
context of federal habeas, deference doesimpty abandonment or abdication of judicial
review.” Miller-El v. Cockrell 537 U.S. 322, 340 (2003). A stateurt adjudication will not be
overturned on factual grounds as$ objectively unreasonable in ligiithe evidence presented in
the state court proceedingAyers v. Hudsgr623 F.3d 301, 308 (6th Cir. 2010).

V. ANALYSIS OF PETITIONER’S CLAIMS
A. The Alleged Denial of Counsel (Claim 1)

In Claim 1, titled “Denial ofAssistance of Appointed Counsel,” Harris alleges that

%In Wood the Supreme Court granted certiorémi resolve whether, to satisfy §
2254(d)(2), a petitioner must establish only thatstate-court factual determination on which the
decision was based was “unreasonable,” or whé&l2254(e)(1) additionally requires a petitioner
to rebut a presumption that the determinatiors warrect with clear and convincing evidence.
Wood 558 U.S. at 299. The Court ultimatetyuhd it unnecessary to reach that issle. at
300-01, 304-05. IRice the Court recognized thatis unsettled whethlehere are some factual
disputes where § 2254(e)(i% inapplicable. Rice 546 U.S. at 339.
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[t]he trial court sentenced defendamt 1-20-2011 without counsel. Counsel was

denied in the post-conviction proceedin@he appeallte (sic) court denied counsel

on Sept. 15, 2011 by order that post-convict@s filed outside the statuet (sic) of

limitations or did not present a coédle claim. On December 21-2011 the

appellate court found the poastnviction permissible anzblorable and determined

the case without assistance of counselimiation of state law and the U.S.

Constitution.
(Pet. at PagelD Farris v. Holloway,No. 1:12-cv-01204-JDB-egb (W.D. Tenn.), ECF No. 1.)

Although Respondent has not raised this ispagjons of Claim 1 & not cognizable in a
§ 2254 petition. A federal court may grant habedief to a state praer “only on the ground
that he is in custody in violation of the Constibutior laws or treaties of the United States.” 28
U.S.C. 8§ 2254(a). Error in thapplication of state law is naognizable in a federal habeas
proceeding. Estelle v. McGuire502 U.S. 62, 67-68 (1991) (“it isot the provinceof a federal
habeas court to reexamine state-caol@terminations on state-law question$?ylley v. Harris
465 U.S. 37, 41 (1984) (“A federal court may not isthigewrit on the basis of a perceived error of
state law.”). The post-conviction court’s failueappoint counsel deanot provide a ground for
federal habeas relief. The United States Cturigin does not require Sest to provide avenues
for post-conviction reliefPennsylvania v. Finley81 U.S. 551, 557-58 (1988ge also Coleman
501 U.S. at 752 (“There is no constitutional right an attorney in state post-conviction
proceedings.”), and, therefore, any deficienaiethose proceedings cannot provide grounds for
relief in a § 2254 petition.

The failure of the Carroll CouptCircuit Court to appointaunsel before entry of the
amended judgment on the aggravated rape conviction arguably states a federal constitutional

claim. In his answer, Respondent argues that Harris failed to exhaust this claim in state court and,

because there are no further means of doing sopdried by procedural default. (Answer at
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12-13,Harris v. Holloway,No. 1:12-cv-01204-JDB-egb (W.D. fie.), EF No. 28.) Petitioner
did not take a direct appeal from the amehdelgment entered on January 20, 2011. Instead, he
filed a second post-convictigretition in which he arguedhter alia, that he had been denied the
assistance of counsel before entry of the amepuigpgnent. (Pet. for Relief from Conviction or
Sentence at 3-#Harris v. StateNo. 20CR1470 (Carroll Cnty. Circ. Ct.), ECF No. 24-7 at PagelD
482-83.) The post-conviction court summadignied the petition on procedural groundSee
suprap. 8. Inthe post-conviction apal, Harris made no argument that there had been a violation
of his Sixth Amendment right counsel in connection witihe amended judgment.S€eBr. of
Appellant at 1Harris v. StateNo. 2011-01578-CCA-R3-PC (Tenn.i@t App.), ECF No. 24-8 at
PagelD 563.) He also failed to raise the issusisrsecond state habeas petition, the only other
collateral proceeding filed after tlemtry of the amended judgmentSegBr. of the Appellant
Tracy Lynn Harris at 1Harris v. StewardNo. W2013-00207-CCA-R3-HC (Tenn. Crim. App.),
ECF No. 49-2 at PagelD 1143.) This aspddTlaim 1 is barred bprocedural default.

Claim 1 is without met and is DISMISSED.

B. The Alleged Breach of Contract (Claim 2)

In Claim 2, titled “Breached Plea Agreement,” Petitioner contends that he

pled guilty to a specific plea agreement26f years to serve for Agg. Rape. On

1-20-2011 the trial court entered an amehdiedgment of conviction imposing an

additional consecutive life term for diftime supervision and the plea agreement

explicably (sic) forbid it byecognizing that only the seence within the agreement

shall be imposed. The trial court dickach the specific sentence agreement.
(Pet. at PagelD 6-Harris v. Holloway,No. 1:12-cv-01204-JDB-egb (W.D. Tenn.), ECF No. 1.)

The inmate raised the alleged breach of coninduis brief to the TCCA in the appeal from

the denial of his second post-conviction petitiorsedBr. of Appellant at 1Harris v. StateNo.
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2011-01578-CCA-R3-PC (Tenn. Crim. App.), ECF Nd-8 at PagelD 563.) In his answer,
Respondent notes that “[tlhe precise constitaiossue is left undefined,” but that the TCCA
construed the issue as a challenge to thdigest nature of the plea. (Answer at Harris v.
Holloway, No. 1:12-cv-01204-JDB-egb (W.D. TennBECF No. 28 at PagelD 1029.) The
Warden then explains why the inmate is nottkatito relief. Althoughthe Court agrees that
Harris is not entitled to relief oGlaim 2, Respondent’s analysis of that Claim is not persuasive.

First, the alleged breach of contract is oognizable in a federal habeas petition because
Petitioner has not alleged a violatiohthe United States Constitution.SdePet. at PagelD 6-7,
Harris v. Holloway,No. 1:12-cv-01204-JDB-egb (W.D. TennBCF No. 1.) Alleged violations
of state law cannot be litigated in a petitifor a writ of habeas corpus under § 2254.

Second, even if Claim 2 were construedalieging a federal constitutional claim, the
inmate did not properly exhaust that claim becatuses not presented to the state courts as a
federal constitutional issue.

[O]rdinarily a state prisonatoes not “fairly present” a claim to a state court if that

court must read beyond a petition or a (@ a similar docment) that does not

alert it to the presence of a federal clainoider to find material, such as a lower

court opinion in thease, that does so.

Baldwin, 541 U.S. at 32.

A petitioner can take four actions in his brief which are significant to the

determination as to whether a claim hagmfairly presented:(1) reliance upon

federal cases employing constitutiorealysis; (2) reliance upon state cases

employing federal constitutional analysis; (3) phrasing the claim in terms of

constitutional law or in terms sufficientparticular to allega denial of a specific
constitutional right; or (4) allegingacts well within the mainstream of
constitutional law.
Newton v. Million 349 F.3d 873, 877 (6th Cir. 2003) (internal quotation marks omitted),
abrogated on other grounds by English v. Berghb@® F. App’x 734, 744-45 (6th Cir. 2013ge
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also Pudelski v. Wilso®,76 F.3d 595, 605-06 (6th Cir. 2009) (sanfelicher v. Motley444 F.3d
791, 798 (6th Cir. 2006) (same).

In his brief to the TCCA on the post-conviction appeal, Harris diccietor refer to the
United States Constitution. He also did not reference any federal case employing federal
constitutional analysis. The brief discussion of the merits does not rely on federal constitutional
law:

In this case, on March 20, 2000 the trealurt was presented with a specific
sentencing contract that for the crimeAgfg. Rape the defendant would receive 20
years to serve. On March 20, 2000 thetcact was accepted and imposed. Then
eleven years later on January 20, 2011 the trial court did infact (sic) enter an
amended Judgment of Conviction imposing an additional consecutive sentence for,
Life Time Community SupervisionT.C.A. 39-13-524. The sentence of
community supervision is punitive. [S]é¥ard v. State315 S.W.3d 461 [(Tenn.
2010)]. [Ilmposition of the consecutive sentence was beyond the “Four Corners”
of the sentencing contra(ttic), did create a new byation, imposed a new duty

and attached a new disability in respeth transaction oconsideration already
passed in violation of Artle | section 20 of thelennessee Constitution and
defendants Due Process Rights. . . .

(Br. of Appellant at 8-9Harris v. StateNo. 2011-01578-CCA-R3-PC (Tenn. Crim. App.), ECF
No. 24-8 at PagelD 570 (record citations omittedPgtitioner explicitly relies on Article I, § 20

of the Tennessee Constitution, which provides, mimpent part, that “no . . law impairing the
obligations of contracts[] shatle made.” Tenn. Const., Art. 1, 8 20. The general reference to
“due process” is insufficient talert a state court that Harrissalintended to assert a federal
constitutional claim. McMeans v. Brigano228 F.3d 674, 681 (6th Cir. 2000) (“General
allegations of the denial of rights to a ‘fair triahd ‘due process’ do ndairly present’ claims

that specific constitutionaights were violated.”); ee also Baldwin541 U.S. at 33 (the words
“ineffective assistance of appellate counsalisufficient to fairly present a federal
ineffective-assistance claim). That the TCCaénstrued the second post-conviction appeal as
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presenting a constitutional claim does not ctiarris’ failure to fairly present a federal
constitutional claim to the state courts.

Third, even if it were proper to rely on ti€CA’s opinion on the appeal of the second
post-conviction petition as the source for hiastdutional claim, Petitioner has made no showing
that the decision of the TCCA was contrdan; or an unreasonablepglication of, clearly
established federal lava$s determined by the Supreme Court of the United Statese?8 U.S.C.

§ 2254(d)(1) (emphasis added). The United States Supreme Court has not addressed whether a
defendant must be advised that a guilty plea to certain sexual offenses will subject him to
mandatory lifetime community supervisionThe TCCA'’s decisiorrelied on the Tennessee
Supreme Court’s decision Ward, which was based on the Due Process Clause to the United
States Constitution and the requirement thguilty plea must be “knowingly, voluntarily, and
intelligently” enteredWard 315 S.W.3d at 465. In that caiee Tennessee Supreme Court held
that the imposition of a sentence of lifetim@mmunity supervision is punitive in nature, at

473, and, therefore, “trialourts have an affirmative duty tosme that a defendant is informed

and aware of the lifetimaupervision requirement priéo accepting a guilty pleaid. at 476. The

state Supreme Court held that “[w]here, as hie trial court has committed constitutional error

by failing to ensure that the defendant is awaiedifect consequence of his or her guilty plea, the
judgment of conviction must be set aside unld®e State proves that the error was harmless
beyond a reasonable doubtld. at 476. The TCCA did so hold that such failure to advise was
harmless beyond a reasonable doubt because haasispleading guilty to felony murder in
exchange for a sentencelid& imprisonment without & possibility of parole.Harris v. State,

2011 WL 6747474, at*2. The TCCA explained that,¥gh that the Petitioner is not eligible for
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parole, he, in actuality, will not ever beaibgect to the lifetime community supervision
requirement.” Id.

The inmate has not satisfied his burden ahdestrating that the TCCA's holding that the
constitutional error was harmless beyond a reasiendoubt was contrary to, or an unreasonable
application of, clearly established federal lawdatermined by the United States Supreme Court.
“[W]here the precise contours of [a] right remainclear, state courts enjoy broad discretion in
their adjudication of a prisoner’s claims.White v. Woodall134 S. Ct. 1697, 1705 (2014)
(internal quotation marks omitted):lt is settled that a federal habeas court may overturn a state
court’s application of federal law only if it is ®roneous that there is no possibility fairminded
jurists could disagree that the state court’s gleni conflicts with [the United States Supreme]
Court’'s precedents.”Nevada v. Jacksor33 S. Ct. 1990 (2013)nfiernal quotation marks
omitted).

This case is similar t&lebe v. Frost135 S. Ct. 429 (2014) (per curiam), in which the
Washington Supreme Court heldtta trial court had erred infusing to permit a defendant to
simultaneously contest criminal liability and argue dure€debe 135 S. Ct. at 431-32. The
state court ruled, however, that threoe was harmless beyond a reasonable doudbt.at 430.
The Ninth Circuit, sittingen bang held that the Washington Sepne court unreasonably applied
clearly established federal law by failing to classify the trial court’s restriction of closing
arguments as structural errofd. The Supreme Courtversed, reasoning that,

[a]ssuming for argument’s sake that the trial court violated the Constitution, it was

not clearly established that its naké ranked as structural error.Most

constitutional mistakes cdlbr reversal only if thggovernment cannot demonstrate

harmlessness. Only the rare type of error—in general, one that infects the entire
trial process and necessarily rendersiitdamentally unfair—requires automatic
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reversal. None of our cases clearly regsiplacing improper sgriction of closing
argument in this narrow category.

Id. at 430-31 (internal alterationsfations & quotation marks omitted).

Respondent argues, on the basithefSixth Circuit’s decision iRuelas v. Wolfenbarger,
580 F.3d 403 (6th Cir. 2009), that constitutional emothe taking of a guilty plea is subject to
harmless error analysis. (Answer at H8yris v. Holloway,No. 1:12-cv-01204-JDB-egb (W.D.
Tenn.), ECF No. 28.) IRuelasthe Sixth Circuit rejected thgosition that “the remedy for all
involuntary guilty pleas is the right to go back, pleatbcent, and have a trial. That is sometimes
the remedy, but not always . . . Ruelas 580 F.3d at 410. The Court of Appeals held that the
petitioner inRuelaswas not entitled to withdraw his guilplea because the error did not have “a
substantial and injurious effect or influence” on the outcome of the plea prolcksat 413
(quotingBrecht v. Abrahamsos07 U.S. 619, 623 (1993)). The burden is on the State to show
that the error was harmlesdd. (citing O’Neal v. McAninch513 U.S. 432, 436 (1995)).

The Supreme Court has not h#hét errors during the takingf a guilty pleaare always
structural. See United States v. Davild33 S. Ct. 2139, 2148 (2013) (ju@il participation in
plea process, in violation of Ru11(c)(1) of the Federal Rules of Criminal Procedure, is not
structural error)Puckett v. United State§56 U.S. 129, 133-34 (2009) (procedurally forfeited
error, arising out of government’s breach of pleeeament, is subject to “plain error” review);
United States v. Dominguez Benite42 U.S. 74, 76 (2004) (a defendant who seeks to withdraw

his guilty plea because of the trial judge’s failtogive a warning required by Rule 11 must show

"This standard is less demanding than the harmless beyond a reasonable doubt standard
applied by the TCCA in its review tiie second post-conviction petition.
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a reasonable probability that, but for the erhar would not have entered the plea). Plrckett,
the Supreme Court explained that

breach of a plea deal is not a “structurafbeas we have used that term. We have

never described it as such and it glsano common features with errors ave

held structural. A pledreach does not necessariignder a criminal trial

fundamentally unfair or an unreliablehiele for determining guilt or innocence,

Neder v. United State$27 U.S. 1, 9 [] (1999); it does not defy analysis by

‘harmless-error’ standards by affecting #reire adjudicatory framework; and the

difficulty of assessing the effect of tlegror is no greater with respect to plea

breaches at sentencing than with respecther procedural errors at sentencing,

which are routinely subjetd harmlessness review.

Id. at 140-41 (some internal ditans & quotation marks omitted).

In his reply, Harris argues that the decisiohthe TCCA was contrary to, or an
unreasonable application ddantobello v. New Yorki04 U.S. 257 (1971). (Reply at 1-2, 4,
Harris v. Holloway,No. 1:12-cv-01204-JDB-egb (W.Denn.), ECF No. 56.) I8antobellothe
prisoner had been charged with two felony offenspsomoting gambling in the first degree and
possession of gambling recordshe first degree. Santobello, 404S. at 258. He entered into
an agreement to plead guilty to possession of gambling records in the second degree, which carried
a maximum sentence of one yedd. The prosecutor agreed to make no recommendation as to
the sentence.ld. At sentencing, a new prosecutohavpresumably had no knowledge of the
agreement, recommended a one-year seaté¢a which defense counsel objectdd. at 259-60.
The trial judge stated that the prosecutor'sesteint had not influenced him, noted that the
defendant had a lengthy record, and imposed the one-year maximum seritencEhe Supreme
Court granted certiorari and vacatbd judgment, reasoning as follows:

This phase of the process of crimifadtice, and the adjudicative element
inherent in accepting a plea of guilty, must be attended by safeguards to insure the
defendant what is reasonably due in the circumstances. Those circumstances will

vary, but a constant factor ikat when a plea rests in any significant degree on a
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promise or agreement of the prosecutorthsd it can be said to be part of the
inducement or consideration, such promise must be fulfilled.

On this record, petitioner “bargaineafid negotiated for a particular plea in
order to secure dismissal of more sas charges, but also on condition that no
sentence recommendation would be madébyprosecutor. It is now conceded
that the promise to abstain from a recoemefation was made, and at this stage the
prosecution is not in a good position aogue that its inadvertent breach of
agreement is immaterial. The staff lawyers in a prosecutor’'s office have the
burden of “letting the left hand know white right hand isloing” or has done.
That the breach of agreement was inadvertent does not lessen its impact.

We need not reach the question wWieetthe sentencingidge would or
would not have been influenced had he kn@h the details of the negotiations for
the plea. He stated that the progeca recommendation did not influence him
and we have no reason to doubt that. Néedess, we conclude that the interests
of justice and appropriatecognition of the duties of éhprosecution in relation to
promises made in the negotiation of pleafsqguilty will be best served by
remanding the case to the state courts fdhéw consideration. The ultimate relief
to which petitioner is entitled we leave to the discretion of the state court, which is
in a better position to decide whethee ttircumstances of this case require only
that there be specific performance oé thgreement on the plea, in which case
petitioner should be resentenced by a diffepatge, or whether, in the view of the
state court, the circumstances require gngnthe relief sought by petitioner, i.e.,
the opportunity to withdraw his plea of guilty. We emphasize that this is in no
sense to question the fairness of the esarihg judge; the fduhere rests on the
prosecutor, not on the sentencing judge.

Id. at 262-63 (internal footnote omitted). The SupeeBourt observed, in a footnote, that, “[i]f

the state court decides to allovithdrawal of the plea, the petitioneill, of course, plead anew to

the original charge on two felony countsld. at 263 n.2.

The decision of the TCCA on the postawiction appeal was not “contrary t8antobello

The facts of Harris’ case are not “maadly indistinguishable” from those @&antobellowhich

involved a prosecutor’s faite to communicate the détaof a plea agreemetd other attorneys in

the office. See Williams529 U.S. at 412-13. Here, by comstrahe alleged constitutional error
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consisted of the trial judge’s failure to advise Harris of the mandatory lifetime community
supervision requiremenluring the plea colloquy.Harris v. State2011 WL 6747474, at *2.

Petitioner also has not satisfied his burdedeshonstrating that éhdecision of the TCCA
was an “unreasonab#pplication” ofSantobello The Supreme Court has emphasized that

“[c]learly established Federal law’ fpurposes of § 2254(d)) includes only the

holdings, as opposed to the dicta, of th@urt’s decisions. And an “unreasonable

application of” those holdings must Bebjectively unreasoride,” not merely

wrong; even “clear error” will not suffe. Rather, as a condition for obtaining

habeas corpus from a federal court, a gteg®ner must show that the state court’s

ruling on the claim being prested in federal court was &xking in justification

that there was an error well underst@dl comprehended in existing law beyond

any possibility for fairminded disagreement.

White,134 S. Ct. at 1702 (internal citatio@ssome quotation marks omitted).

The Supreme Court’s opinion i8antobellodoes not exclude thpossibility that the
constitutional error found by the TCCA is subjéatharmless-error analis. The opinion in
Santobelloemphasized that “the fault here rests ongiesecutor, not on the sentencing judge.”
Santobellp 404 U.S. at 263. The Supreme Court alsessed “fairness isecuring agreement
between an accused and a prosecutor,” the existérsafeguards to insuthe defendant what is
reasonably due in the circumstances,” and “tygpropriate recognitiorof the duties of the
prosecution in relation to promises madethe negotiation of pleas of guilty.ld. at 261-62.

None of those factors are present in the instamet, @asich did not involve prosecutor’s breach of

a plea agreemefi.

¥n Puckettthe Supreme Court addressed wheSantobelldorecloses harmless error or
plain error review:

Santobellodid hold that automatic reversal warranted when objection to the

Government’s breach of a plea agreetteas been preserved, but that holding

rested not upon the premise that plea-breach errors are (like “structural” errors)
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The TCCA also considered whether Harris’ plea “rest[ed] in any significant degree on a
promise or agreement” that must be fulfille&ee idat 262. The TCCA’$olding that the trial
judge’s omission was harmless beyond a reasomtthibt was based onfiading that, because
Petitioner accepted a guilty plea that includedsentence of life imprisonment without the
possibility of parole on the murder count, thietime community supersion on the rape count
cannot be material becausevitl never take effect. Harris v. State2011 WL 6747474, at *2 &
n.2. In his reply, the prisoner takes issue witht@E€A'’s factual finding. He asserts that, “[ijn
all actuality the petitioner ientitled to be released on Sepiber 09, 2051, if the petitioner is
capable to live long enough. That is how the eas explained to the petiner before the entry
of the guilty plea. This factual assertionfusther supported by a careful reading of T.C.A. §
40-35-501(i)(1), (2).” (Reply at 4-G{arris v. Holloway,No. 1:12-cv-01204-JDB-egb (W.D.
Tenn.), ECF No. 56 at PagelD 1237-38.)

Harris’ argument is not well taken. Tennessee law distinguishes between life
imprisonment and life imprisonmewithout the possibility of parole:

(1) Release eligibility for each f#mdant receiving a sentence of
imprisonment for life for first degree muwed shall occur after service of sixty
percent (60% ) of sixty (60) years lesstemce credits earned and retained by the
defendant, but in no event shall a defendmmtenced to imprisonment for life be

eligible for parole until the defendantshaerved a minimum of twenty-five (25)
full calendar years of such sentenoceiwithstanding the governor’'s power to

somehow nosusceptibleor notamenableto review for harmlessness, but rather
upon a policy interesh establishing the trust beéen defendants and prosecutors
that is necessary to sast plea bargaining—an “essential” and “highly desirable”
part of the criminal process.

Pucketf 556 U.S. at 141 (internal footnote omittedJhe Supreme Court also observed, in a
footnote, that “[w]e need not confront today the question wh&aetobellts automatic-reversal
rule has survived our recentibbration of harmlesskror principles in such cases asigona vj
Fulminantg, 499 U.S. 279 (1991)] andeder” Id. at 141 n.3.
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reduce prison overcrowding pursuant to title 41, chapter 1, part 5, or any sentence

reduction credits authorized by 8§ 41-21-286any other provision of law relating

to sentence credits. A defendant recegvd sentence of imigonment for life for

first degree murder shall be entitled to earn and retain such sentence credits, but

such credits shall not operate to make stetendant eligible for release prior to

the service of twenty-five (25) full calendar years.

(2) There shall be no release ditity for a defendant receiving a

sentence of imprisonment for life withopbssibility of parole for first degree

murder.
Tenn. Code Ann. § 40-35-501(h) (1998). The plea agreement, on its face, provides for a
sentence of “Life withouparole” on the felony murder coun{Request for Acceptae of Plea of
Guilty [&] Pet. to Waive Trial by Jury & to Waive an Appe&itate v. HarrisNo. 20CR1470
(Carroll Cnty. Cir. Ct.), ECF No. 24-1 at P&gel87.) The original judgment on the felony
murder count also contained a check mark befbie Without Parole,” which is a separate
option from “Life.” (J.,id., ECF No. 24-1 at PagelD 189.) It was, therefore, unambiguous at the

time that Petitioner accepted the plea agreement that he would be sentenced to life imprisonment

without the possibility of parolé® Therefore, the prisoner fianot satisfied his burden of

®The current version of ¢hstatute is similar.

**The relevance of the decision Renley v. StateéNo. E2004-00129-CCA-R3-PC, 2004
WL 2439287 (Tenn. Crim. App. Noi, 2004), on which Harris relies, not explained. Penley
pleaded guilty to first degree murder inchange for a sentence of life imprisonmeienley,
2004 WL 2439287, at *1. He later filed a post-conviction petition in which he claimed that he
was unaware that he would have to serve bite years before being eligible for parol&l. at
*2. Nothing in that decision suppsritarris’ current position that lvell someday be eligible for
parole.

Petitioner now claims, apparently for the fitiste, that he was told during the guilty plea
hearing that he would be eligible for parole after serving fifty-one years. (Reply blagris, v.
Holloway, No. 1:12-cv-01204-JDB-egb (W.D. TennBECF No. 56.) The Court does not
construe these statements as an attempt to atinemamate’s Petition to assert a new claim that
was not previously presented to the state coufts.previously stated, any challenge to the felony
murder conviction would be time-barred. Theeatant also does not establish that the decision
of the TCCA “was based on an unreasonable datetion of the facts in light of the evidence
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demonstrating that the decision of the TCCA was contrary to, or ansongdde application of,
clearly established federal law as determinedheyUnited States Supreme Court, 28 U.S.C. §
2254(d)(1), or that it was based ondalyectively unreasonable factual finding.

For all the foregoing reasons, Clains2vithout merit and is DISMISSED.

C. Denial of a Full and Fair Hearing (Claim 3)

In Claim 3, titled “Denial of a Full and Faktearing/sentence Heag,” the inmate avers
that

[tlhe defendant was sentenced in abstemitiaout assistance of counsel. The trial

court summarly (sic) dismissed the poenviction as an impermissible 2nd

petition. The court of appeals ruled thetition was permissible and had merit.

Yet defendant was not permitted counsel to submitt (sic) an amended petition,

object to evidence, submitt (sic) evidenceediew what the read is/was utilized

by the courts for authenticity.
(Pet. at PagelD &jarris v. Holloway,No. 1:12-cv-01204-JDB-egb (W.D. Tenn.), ECF No. 1.)

Claim 3 is substantially similar to Claim ib, which Harris complained that the amended
judgment on the aggravated rape count was ehteithout the appointment of counsel and that
counsel was not appointed to represent him on the second post-conviction proceeding. For the
reasons previously stated, he did not exhaustlais arising from the failure to appoint counsel
before entry of the amended judgment and, as the@l@nger any means to do so, it is barred by
procedural default. Petitioner's objection tiee procedures used to adjudicate his second

post-conviction petition is nobgnizable in a 8 2254 petition.

Claim 3 is without met and is DISMISSED.

presented in the State court proceeding.” 28@1.8.2254(d)(2). Harris has cited to no portion
of the record for his second post-conviction proaagth which he advised the state courts that he
had been promised that he would beiblegfor release aftdifty-one years.
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D. lllegal Arrest (Claim 4)

In Claim 4, titled “lllegal Arrest,” the inmate asserts that

[tihe arresting officers submitted perjurid (sic) testimony to obtain the arrest

warrant that D.N.A. taken from the victim “Matched” that of a sample taken from

Defendant. The sereology (sic) reporspecific and does not state the D.N.A.

matched. And therefore the starvati@buse and torture to extract a false

confession based upon an illégaresst (sic) should “shotkhe conicese (sic) of

this court.

(Pet. at PagelD 10@d., ECF No. 1.)

In his answer, Respondent argtiest Harris did noexhaust this claim in state court and,
as such, it is now barred by proceal default. (Answer at 14-1]., ECF No. 28.) The inmate
insists that the claim was presentedis second post-conviction petitionSegPet. at PagelD
10-11,id., ECF No. 1.) Although the issue was raigedhe post-conviction petition (Pet. for
Relief from Convictioror Sentence at 4-5larris v. StateNo. 20CR1470 (Carroll Cnty. Cir. Ct.),
ECF No. 24-7 at PagelD 483-84h¢e only claims presented tioe TCCA on the post-conviction
appeal addressed the breaclkaitract, which arose after thetignof the original judgmentsée
Br. of Appellant at 1Harris v. StateNo. W2011-01578-CCA-R3-PC (Tenn. Crim. App.), ECF
No. 24-8 at PagelD 560). Petitioner did not appiealpost-conviction court’s determination that
the additional claims in the second post-convictiditipa were barred by the “one petition” rule.
Because he has not fairly presented those clamnthe state courts, they were not properly
exhausted and are ngwocedurally barred.

Claim 4 is without met and is DISMISSED.

Because every claim asserted by Harris isiout merit, the Court DENIES the Petition.

The Petition is DISMISSED WITH PREJUDICHE@judgment shall be entered for Respondent.
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V. APPEAL ISSUES

There is no absolute entitlement to appedistrict court’s deniabf a § 2254 petition.
Cockrell 537 U.S. at 3338Bradley v. Birkett156 F. App’'x 771, 772 (6th Cir. 2005). The Court
must issue or deny a certificate of appealability (“COA”) when it enters a final order adverse to a 8
2254 petitioner. Rule 11, Rules Governing tiec 2254 Cases in the United States District
Courts (“8§ 2254 Rules”). A petitioner may not teke appeal ungs a circuit odistrict judge
issues a COA. 28 U.S.C. § 2253(c)(1); Fed. R. App. P. 22(b)(1).

A COA may issue only if the petitioner has made a substantial showing of the denial of a
constitutional right, and the CORAust indicate the specific issueissues that satisfy the required
showing. 28 U.S.C. 88 2253(c)(2) & (3). A “submtal showing” is made when the petitioner
demonstrates that “reasonable jurists could debaether (or, for that matter, agree that) the
petition should have been resolved in a differeabner or that the issues presented were adequate
to deserve encouragement to proceed furth&dckrell 537 U.S. at 33Gee also Henley v. Bell
308 F. App’x 989, 990 (6th Cir. 2009) (per curjafsame). A COA does not require a showing
that the appeal will succeedCockrell 537 U.S. at 337Caldwell v. Lewis414 F. App’x 809,
814-15 (6th Cir. 2011). Courts should megue a COA as a matter of coursBradley, 156 F.

App’x at 773.

In this case, there can be no question thaP#iiion is meritless for the reasons previously
stated. Because any appeal by Harris on the issues raised in his Petition does not deserve
attention, the Court DENIEScertificate of appealability.

Rule 24(a)(1) of the Federal Rules of Appl®rocedure providdbat a party seeking

pauper status on appeal must first file a pwtin the district court, along with a supporting
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affidavit. However, if the district court ceigs that an appeal woultt be taken in good faith,
or otherwise denies leave to appedbrma pauperisthe prisoner must file his motion to proceed
in forma pauperisn the appellate courtSeeFed. R. App. P. 24(a)(4)-(5). In this case, for the
same reasons the Court deniesréfezte of appealability, the duirt determines that any appeal
would not be taken in good faith. It is theref CERTIFIED, pursuant to Federal Rule of
Appellate Procedure 24(a), thexty appeal in this matter woutwt be taken in good faith, and
leave to appeah forma pauperiss DENIED?

IT IS SO ORDERED this 19th day of June 2015.

s/J. DANIEL BREEN
CHIEF UNITED STATESDISTRICT JUDGE

L1 Petitioner files a notice ofpmeal, he must pay the full $505 appellate filing fee or file a
motion to proceeth forma pauperignd supporting affidavit in tH&ixth Circuit Court of Appeals
within thirty days of the datef entry of this order. SeeFed. R. App. P. 24(a)(5).
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