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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION
TAMARA MASON,
Plaintiff,
V. No0.13-1006

CAROLYN W. COLVIN, Commissioner
of Social Security,

Defendant.

OPINION

INTRODUCTION AND PROEDURAL BACKGROUND

This action was brought by the Plaintiff, Tasmalason, seeking judicial review of the
final decision of Carolyn W. Colvin, Commissier of Social Secusif denying her claim for
disability insurance benefitsd supplemental security incomé®n April 1, 2009, she applied
for such benefits, alleging disability from reary 13, 2009. Her appations were denied
initially and on reconsideration. In an order entered July 14, 2011, Administrative Law Judge
(ALJ) Barbara Kimmelman denied Mason’s claim$§he claimant’s request for review by the
Appeals Council was denied andasthction followed.

STANDARD OF REVIEW

It is the task of the Commissioner to determine whether a claimant is entitled to benefits

under the Social Security ActSorrell v. Comm’r of Soc. Sec., F. App’x __, 2016 WL

4245467, at *4 (6th Cir. Aug. 11, 2016)A federal court’s reviewof the Social Security

'On February 14, 2013, Carolyn W. Colvinchene the acting Commissioner of Social
Security, replacing Michael J. Astrue.
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Administration’s denial of a clen for benefits “is limited to detmining whether it is supported
by substantial evidence and was mpdesuant to proper ¢gal standards."Gentry v. Comm’r of
Soc. Se¢.741 F.3d 708, 722 (6th Cir. 2014). “Substanevidence requires more than a mere
scintilla but less than a grenderance; substantiavidence is sth relevant evidence as a
reasonable mind might accept as adequate to support a conclusidier v. Comm’r of Soc.
Sec, 811 F.3d 825, 833 (6th Cir. 2016) (internal @quioin marks omitted). “This standard
presupposes that there is a zafiechoice within which the aésionmakers can go either way,
without interferencdoy the courts.” Sorrell, 2016 WL 4245467, at *4 (internal quotation marks
omitted). That is, “[i]f substantial evidencgipports the ALJ's decision, then reversal is
unwarranted even if sgtantial evidence backbe opposite conclusion. Turk v. Comm’r of
Soc. Se¢.. F. App'x ___, 2016 WL 2641196, at *1 (6th Cir. May 10, 2016) (ciBags V.
McMahon 499 F.3d 506, 509 (6th Cir. 2007)). The esving court may not “resolve conflicts
in evidence or decide gations of aedibility.” Conner v. Comm’r of Soc. Sec. F. App’X
__,2016 WL 4150919, at *4 (6th Cir. Aug. 5, 2016).

To establish eligibility for disability benigf, an applicant must show an inability to
engage in any substantial gain&dtivity resulting from a long-&ing impairment. 42 U.S.C. 88§
423(d)(1)(A), 1382c(a)(3)(A)Taskila v. Comm’r of Soc. Se819 F.3d 902, 903 (6th Cir. 2016).

The Social Security Administration presses applications for relief by asking

five questions: (1) Does the claimastiow she is not engaged in substantial

gainful activity? (2) Does the claimantJyeaa severe impairment? (3) Does the

impairment meet any one of the itemsalist of impairments presumed severe

enough to render one disabled? (4) Cancthemant perform her past jobs? (5)

Can the claimant perform other jobs that exist in significant numbers in the

national economy?

Taskila 819 F.3d at 903 (internal quotation marks omitted). This standard has been described as

a “modest” one.See idat 904. “The claimantdars the burden of prbthrough the first four



steps of the inquiry, at which point the burdentshid the Commissioner tdentify a significant
number of jobs in the economy that accommodageclaimant’s residual functional capacity.”
Kepke v. Comm’r of Soc. Se€36 F. App'x 625, 628 (6th Cir. 2016) (quotivgarner v.
Comm’r of Soc. Sec375 F.3d 387, 390 (6th Cir. 2004)).

RELEVANT RECORD EVIDENCE

On the date of the hearing before the Alddson was forty-three years old. (D.E. 7-3 at
PagelD 64.) She was a high school graduate past relevant work aa cashier/checker and
receptionist. If. at PagelD 55, 64-65.)

Neurologist John C. Collins, M.D., bega&mating the claimant in October 2002 on a
referral from Robert Carpenter, M.D. (D.E87t PagelD 205.) These physicians were located
in lllinois, where Plaintiff apparelytlived at the time. In a ledt to Dr. Carpenter dated October
23, 2002, Dr. Collins reported that she had sufférech a seizure disorder for approximately
fifteen years. 1fl.) She had been treated with Tegretot Neurontin, to which Topamax had
been added in the late 1990shielp control tk episodes. Id.) His examination revealed that
she was oriented times three with good memaod @lculation, cranial neeg and visual fields
were intact, discs were flat and extraocutawvements were intact with no nystagmusd.) (
Facial, sensory and motor examinations were normhl.) (Gait was normal with negative
Romberg. Id.) Strength was graded four out of fimad reflexes were 2+, symmetricallyid.)

He also stated as follows:

[Mason] is now on a dose of Topamax 100 [milligrams] twice a day, Tegretol 200

in the morning, 200 at nooand 300 at night, and Neurontin 400 [milligrams]

three times a day. She states on these medicines she rarely has any dizzy

episodes, which was her aura, and thagrall she has had no problem with any

seizure problem. She states she hasegagome weight. Her last generalized
seizure was over seven years ago.

* * *



Since the last time she was followedrmurology, Topamax seems to have been

of benefit and we will maintain th@opamax, get an [electroencephalogram

(EEG)], and at thgpoint consider cuttinghe Neurontin. This may help with her

weight gain and also Neurontin wastséeneficial alone with the Tegretol so

perhaps we could get her down to twodmations. We will try and taper the

Neurontin if the EEG is normal.

(Id. at PagelD 205-06.) Results osabsequent EEG were normald.(at PagelD 207-09.) It
appears from the records that her dosage of Neurontin remained unchanged until at least 2005.

She presented to Dr. Carpenter on Febrdéry2005, complaining of heart palpitations.
(Id. at PagelD 212.) Plaintiff also reported &gee the previous week, anxiety and insomnia,
but no dizziness. Id.) A electrocardiogram (ECG)oaducted February 24, 2005, showed
normal sinus rhythm and no sige#int changes during exercisdd. @t PagelD 213, 215; D.E.
7-10 at PagelD 303-04.) The patient exhibitadderate impaired aerobic capacity at an
adequate cardiac workload withrn@al blood pressure respong®.E. 7-8 at PagelD 213.) The
test was negative for ST segment depressitth) (

Mason returned on May 11, 2005, with cdampts of tiredness and numbness of the
hands and feet.Id. at PagelD 211.) Dr. Carpenter’s pragaotes indicated that her numbness
could be caused by stress, medications or a métgirablem, and that the fatigue arose from
medications or sleep apnedd.)

According to the record, Plaintiff began segDr. Luis F. Pagoaga family practitioner
in McKenzie, Tennessee, in April 2006.(D.E. 7-9 at PagelD 219-78.) In response to her
complaints of chest pain, a chest x-ray ywasformed on April 4, 208) at McNairy Regional

Hospital pursuant to Dr. Pagoaga’s order, tesults of which were normal. (D.E. 7-10 at

PagelD 285.) An exercise stress test condusitediays later revealed no ST abnormalities or

*Many of these recordae nearly illegible.
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arrhythmias. Ifl. at PagelD 283-84.) Over the next thggears, the claimant was treated by Dr.
Pagoaga for various issues, undihg weight fluctuations, abdonal bloating, hip pain, back

pain, hand pain from punching a wall, rashes, heusain in the chesshoulder pain, knee pain,
abnormal periods, flu symptoms, stress, diabeted, head pain after striking a deer with her
vehicle. (D.E. 7-9 at PagelZ23-54.) An outpatient upper gastrestinal examination ordered

by Dr. Pagoaga on June 12, 2006, on Mason’s complaints of chest pain showed gastroesophageal
reflux. (d. at PagelD 281.) The testidgd not rule out gastritis.ld_.)

X-rays of the cervical spine takenMtKenzie Regional Hospital on October 30, 2007,
in response to Plaintiff's complaints of neckrpeevealed minimal degenerative disc narrowing
and spondylosis at C6, but nothing acutéd. &t PagelD 280.) In January 2008, Plaintiff
discussed her medicatiomsth Dr. Pagoaga. Id. at PagelD 239.) Notegflected that she had
not suffered a seizure since 1995 and that slppstbtaking one of the medications because she
could not afford the cost.Id;)) There is nothing in the recotd suggest that her dosages were
changed or that she reported side effects atiithat An x-ray was taken of Mason'’s right hand
on December 1, 2008, showing unremarkable bones, joints and tissues, with no fracture or
subluxation. (D.E. 7-10 at PagelD 279.)

On February 26, 2009, Mason visited Drg®aga concerning her medication levels,
although it is unclear if there wasproblem or if anything was don€D.E. 7-9 at PagelD 225.)
Chest x-rays taken in connection with conmig of a cough on May 5, 2009, showed evidence
of old granulomatous disease and no acute caadipalmonary disease. (D.E. 7-16 at PagelD
548.) On May 12, 2009, tomography revealedtiple small low attenuation lesions in the
cervical region of the uterus, éky nabothian cysts; a two cengiar lesion of the left ovary,

probably representing a prominent follicle; an@.8 centimeter cystic lesion posterior to the



uterus on the right, possybarising from the right adnexa @mepresenting a right ovarian cystic
lesion. (D.E. 7-15 at PagelD 531.)

According to a Social Security Function Report completed by the claimant on May 7,
2009, her daily activities includeadking a shower, watching teigion, driving a car, shopping
for groceries by herself, performing light housekyattending to her personal needs, paying her
bills, handling savings accounts and checkboakess-stitching, visiting friends, preparing
simple meals daily and washing her own loks. She sometimes required help with
remembering to take her medication. (D.E. 7-7 at PagelD 172-76.) Mason advised that she
could not lift, squat, bend, kneel or climb stdbexcause of “real bad headrushes” and dizziness;
had a bad memory due to epilepsy; and badible completing tasks, concentrating and
following instructions as a selt of her medications.ld. at PagelD 177.) Shcould walk about
ten feet before needing to stop for a ten to fifte@mute rest, could pay attention for about thirty
minutes, and was easily stresseldl. &t PagelD 177-78.)

On July 1, 2009, Plaintiff was admitted to Milan General Hospital for removal of a heel
spur and release of plantar fasavolving the right foot, pedrmed on the same day by Joel
Craig, M.D. (D.E. 7-13 at BeID 382, 394-95.) At her surgetiearance examination on June
29, 2009, it was noted she had admgtof diabetes mellitus thatas adequately controlledld(
at PagelD 385.) A pre-operatiebest x-ray showed itd scoliosis, cardiomediastinal silhouette
within normal range, cleauhgs and no active processd. @t PagelD 390.)X-rays on the foot
post-surgery revealed no evidenceasidual calcaneal plantar spurd. @t PagelD 391.)

A Physical Residual Functional CapacifRFC) assessment completed by medical
consultant Louise G. Patikas, M.D., on J@@, 2009, indicated no established exertional,

postural, manipulative, communicative, visual environmental limitdons. (D.E. 7-12 at



PagelD 326-34.) Dr. Patikas noted on the ftnat no Medical Source &ment (MSS) was in

the file. (d. at PagelD 332.) The consultant commeenthat the petit mal seizures Mason
claimed occurred on a daily basis lasted onfgva seconds, there were no physical difficulties
during her interview, the MER [(medical electronic record)] thile support the frequency of
seizures alleged and symptoms were only “pdytiatedible,” there were some issues with
compliance, and the functional stactions alleged were disgportionate with the clinical
findings. (d. at PagelD 333.) The assessment was affirmed by Denise P. Bell, M.D., on
October 12, 2009.1d. at PagelD 335.)

X-rays of the chest and right ribs condacten September 9, 2009, due to mild pain in
the right chest and ribs after her chepbgped” when someone hugged her revealed no
abnormalities. (D.E. 7-15 at PagelD 516-18)n September 24, 2009, Mason completed a
Seizure Questionnaire for the Tennessee Departofddtiman Services. (D.E. 7-7 at PagelD
197.) She indicated that she suffered from seizewesy day and that her last had been the day
she filled in the form. I{l.) Plaintiff described the episodesfabows: “I get dizzy and feel like
I’'m going to pass out. | pass out sometimes [and] sometimes | black out for a few seconds.
Headlights [and] florescent [sic] lights bring on seizuresd:) (In December 2009, she reported
during a visit to McKenzie Medical Center an increase in seizure activity and was referred to a
neurologist. (D.E. 7-15 at PagelD 504An EEG performed on December 29, 2009, by
neurologist Richard T. ébs, M.D., was normal.ld. at PagelD 498-99.)

Results from a chest x-ray on January 18, 2@ti@r to surgery on Mason’s left foot
revealed normal cardiomediastirsgihouette, clear lungs, and eeitte of remote granulomatous
disease. (D.E. 7-13 at PagelD 369.) No chamge detected from the previous chest x-ray on

June 29, 2009.1d.) A lesser metatarsal osteotomy, corigatbf toe bunion and arthroplasty of



the left fifth digit were performed by Dr. @g on January 20, 2010Ild( at PagelD 373.) A
post-operative x-ray of the foot showed eg{ed post-operativeappearance following
hammertoe correction of the fifth digitld( at PagelD 370.)

Plaintiff saw neurologistMichael W. BrueggemanM.D., at West Tennessee
Neurosciences on February 18, 2010, for seingatment. He reported as follows:

She states she has always had at leastaeepisodes per ddut in the last six

months she has been having five or six ¢@y. She describébat she just feels

weak and dizzy, most often when she @ging. Sometimes she has to sit down.

It will last a minute or two then goes aywaShe has never really totally blacked

out, though she does describe one episelden she just stopped talking for a

minute or two. Her boyfriend may have told her of some episodes when she may

stare briefly though, again, she did not memtthis originally. As best as | can

tell, though, she has never had any mgeeeralized tonic-ohic type seizures

and has never bitten her tongue. She caasirto work and function pretty well

in spite of having five or six of theseispdes per day. There is no definite family

history of seizures.

. Patient with atypical multiple epdes every day for over 20 years. Workup

| have been able to accedisl not confirm any definitepileptiform activity on

EEGs though, again, she igpoeted to have had ambulatory study done years

ago which was diagnostic. | discussed with her that it seems very unusual for this

to be a seizure disorder, thougis difficult to be certain.
(D.E. 7-15 at PagelD 492.) He recommendatjustment of medications and inpatient
monitoring at Vanderbilt Epileps@enter considering the atypiaaditure of the seizuresld(at
PagelD 493.)

A chest x-ray was performed on February 2210, arising from Plaintiff’'s complaints of
bronchitis and neck pain.Id( at PagelD 490.) Cardiac and dstinal contours were within
normal limits, lungs were clear without focalnsolidation, bones were unremarkable, and there

was no pleural effusion, pulmonary edema or pneumothordat.) (There was disc space

narrowing and spondyliticadging at C6-C7 without acute findingdd.|



On April 26, 2010, Gary Fornera, M.D., performed an outpatient dilation and curettage,
endometrial ablation and hysteropy as a result of Plaintiff@bnormal menstrual bleeding.
(D.E. 7-14 at PagelD 455.) Biopsy revealsgtretory phase endotriam with no atypia,
abnormal glandular crasing or malignancy. I4. at PagelD 474.)

A pre-operative chest x-ray taken oand 1, 2010, showed normal heart size and
pulmonary vascularity, cleaumhgs with no effusion or adendpg, and unremarkable skeletal
structures. (D.E. 7-13 at PagelD 346.) Mas@s admitted to Milan General Hospital on June
2, 2010, for a lesser metatarsal osteotomy to thefiffhtnetatarsal head as well as arthroplasty
of the right fifth digit, peformed by Dr. Craig. I{. at PagelD 337-39, 350.) During a surgery
clearance examination on May 27, 2010, it waadhat her diabetes mellitus was adequately
controlled, seizures were controlled, and anewasa improved with iron replacement therapy.
(Id. at PagelD 340-41.) A post-operative x-rayhar right foot revealed that the hardware
inserted during the procedure wasant and in satisfactory positionld(at PagelD 347, 350-
51.)

Plaintiff saw another neumjist, Salman Saeed, M.Dof West Tennessee Neurology,
P.C., for the first time on July 27, 2010ld.(at PagelD 407.) A magnetic resonance imaging
(MRI) test performed on Augudtl, 2010, at the request of Dra&kd revealed no significant
intracranial abnormality and a mucous retention oy#te floor of the right maxillary sinusld(
at PagelD 405-06.) According to progress sot®m a follow-up visit with Dr. Saeed on
September 28, 2010, Mason’s subjective descriptibher seizures suggested “partial, evolving
to generalized tonic-clonic convulsions.1d.(at PagelD 403-04.) Obijective findings indicated
no neurological abnormalities.ld() She denied driving at théime because she had not been

seizure free for the periagquired by state law.Id.) With respect to her medications, it was



noted that she generally used drugs as prestramd that she suffered no side effectsl.) (
Neuronin was not included in the listing of herdizations and it is unclear whether she was still
taking it at that time. See id.;D.E. 9-1 at PagelD 570.) No satimpact from her seizures was
indicated. (D.E. 7-13 at PagelD 403.)

A report from a visit to McKenzie Medic&enter on January 17, 2011, recorded left
knee pain resulting from a fall in December 201D.E. 7-14 at PagelD 415.) Symptoms were
described as moderate and exacerbated by matithe knee, weight being, walking, running,
kneeling and squatting.ld() Pain was rated aeven out of ten. Id.) Plaintiff returned on
February 11, 2011, because of worsening knee pald. a{ PagelD 411.) Her physical
complaints mirrored those described in January exbapter pain was rated at a five out of ten.
(Id.) There was popping and grindingthe knee without edemald() The claimant indicated
that she was ready for an MRI as the pa&s impacting her day-to-day activitiedd. There is
no indication an MRI was aally performed, however. SgeD.E. 9-1 at PagelD 570.) X-rays
showed only mild arthritis(D.E. 7-14 at PagelD 411.)

On a check-box form completed by Dr. Saeed on April 21, 2011, he advised that Mason
had complex partial seizures, batbnvulsive and non-comisive, daily. (D.E. 7-16 at PagelD
at 561.) He also related thelte was in good compliance witleatment and that she suffered no
significant side effects from her medicationkd.)(

At the hearing before the ALJ, Mason tastif that she last worked as a cashier at a
Fred’s store until she wafired for missing too much work(D.E. 7-3 at PagelD 64-65.) Her
absences -- five or six days per month -- were tduseizures, from which she had suffered since
she was eighteen.ld( at PagelD 65, 74.) She was placed on medication when the seizures

began and, for several yeatsey were under control.Id; at PagelD 65.) When they started
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occurring every other day, her doctor changednhedication, which helped for awhile, but the
seizures worsenedld()

At the time of her foot surgery in May 2010atiff related that heseizures were under
control. (d.) She testified before the ALJ that shel Isaiffered from seizures every other day
for the six months prioto the hearing. 4. at PagelD 65-66.) Claimadescribed the episodes,
which lasted for two or three minutes, as dizgsmwith a feeling that she was going to pass out.
(Id. at PagelD 66.) She denieduly losing consciousnessld( According to Mason, her
seizures were sometimes brought on by dgwat night and fluorescent lightingld(at PagelD
73.) Plaintiff identified her treating physician tte time of the hearing as Dr. Saeed, who
examined her last on September 28, 20160. at PagelD 66-67.)

Claimant stated that her last major seizazeurred two weeks prior to the hearing while
she was at church.ld{ at PagelD 67.) She admitted to difficulty in obtaining her medications
for about a month for financial reasons and was without them for that peltod.Sbe resumed
taking them regularly approximately month before the hearing.ld.) When she took her
medicines, she had dizzy spells for which she did not seek treatment, but did not experience
major seizures. |q. at PagelD 68.)

Mason lived with a neighbor, had a drivelisense but did notlrive, and smoked one-
half to a full pack of cigarettes per dayld.(at PagelD 68-69.) She stgibed a typical day as
taking a shower, doing light housework, sittingtba porch, and occasional cross-stitching and
light reading. Id. at PagelD 69-70.) When asked what kept her from working, she responded
that, because of her foot surgeries and foot pawmas difficult for her to stand for long periods
of time. (d. at PagelD 70-71.) She alstated that the seizuresok “a lot out of” her and she

usually slept for the remaindef the day afterward. Id. at PagelD 66.) The next day, she felt
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fine. (d. at 73.) Despite the foot pain, Mason did reitrn to the doctor, she claimed, because
she had no insuranceld(at PagelD 71.) Claimant advistee ALJ that she could stand for two
or three hours if she could sit for tenfifteen minutes eary hour or so. I¢. at PagelD 70.) She
had no difficulty sitting, walking or using hdrands, and could lift and carry ten or fifteen
pounds. Id. at PagelD 70-71.) Mason related that medications made her forgetful, but she
suffered no other side effectdd.(at PagelD 71, 74.) The medical records reveal that she was a
long-time tobacco user.

The ALJ entered into the following excige with vocational xpert (VE) Dr. Gary
Sturgill:

A: ... Ms. Mason’s more recent wohlas been as a cashier checker, which
the Dictionary of Occupational Titles [(DOT)] classifies it [sic] as light,
semiskilled work. Prior to that andrfseveral years she was a receptionist
in a medical office. Receptionistseatlassified by the DOT as sedentary
and semiskilled. . . .

Q: I’m going to ask you to assume a b¥ipetical person of Ms. Mason’s age,
education and work background and further assume that this individual
would have no exertional limitations, thstte would be required to avoid
work hazards, including driving and operating moving machinery and
working around heights.

A: Well, very likely, Your Honor, bothpast jobs of cashier checker and
receptionist would be available.

Q: And if | asked you to assume a hypetical person of Ms. Mason’s age,
education and work background and further assume that this individual
could lift 50 pounds occasionally and 25 pounds frequently, could sit,
stand and/or walk for up to six hours each in and [sic] eight-hour workday,
that she should avoid all work hazards.

A: Well, again, both past jobs would laailable, given that they're at a
lower exertional level.

Q: And if | asked you to assume a hypetical person of Ms. Mason’s age,
education and work background and further assume that this individual
could lift 20 pounds occasionally anahtpounds frequently, that she could
sit for up to six hours and stand and/or walk for up to six hours, but she

12



could only stand for one hour at a tiaiger which she would require a ten
to fifteen minute break of sitting, astie should avoid all work hazards.

Very likely, Your Honor, the cashiechecker work would be eliminated
by that need to sit; however, | wouttiggest that the receptionist work
would still be available.

And are there other jobs?

Other jobs, Your Honorthat | believe would allowor that sit/stand, and
let me note that the concept of astdhd option is not contained in the
Dictionary of Occupational Titles.My testimony regarding sit/stand is
based on my approximate 30 years isathility work. That being said,
other work that | believe would allofor the restrictions you’'ve noted
would include counter clerks, winanumber approximately 1100 [sic] in
the state economy and approxintat®9,000 in the national economy. A
representative DOT code number counter clerks is 295.367-026. A
second example is order clerks. They number approximately 800 in the
state economy and approximatel2,000 in the national economy. A
representative DOT code numbier 209.587-034. A third example is
general office clerks. They numbapproximately 1700 [sic] in the state
economy and approximately 82,000 the national economy. A
representative DOT code number is 209.667-014.

And what exertional level are these jobs?

These are light jobs, unskilled, rfpersons having 12 or more years of
education.

Okay. And how many absees would be tolerated?

Standard most often cited, YouroRor, is two or more days per month
usually results in unsatisfactory plnyment and likely termination.

(Id. at PagelD 63, 76-78.) Claimant’s attorney dsttee VE if there were jobs his client could

perform if she expected to be absent more tivéce per month, to which Dr. Sturgill responded,

“No. As | said, that would eliminate a person’s employabilityd. &t PagelD 78.)

THE ADMINISTRATIVE DECISION

Upon hearing testimony and rewing the evidence, the Aldetermined that, although

the claimant suffered from a severe combimatxd impairments including a seizure disorder,
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minimal degenerative disc disease of the cerwspahe, bilateral artloplasties of hammertoes

and status post-removal of a heel spur, and noninsulin-dependent diabetes mellitus, she did not
have an impairment or combination of impaénts that met or equaled in severity the
requirements of any listing contained within thetlrig of Impairments set forth in the Social
Security Regulations.ld. at PagelD 52.)

It was the ALJ's opinion that Plaintifhad the RFC to perform light work, could
occasionally lift up to twenty pounds and frequently lift up to ten pounds, walk and/or stand for
an hour at a time for a total of six hours durargeight-hour workday, tsfor six or more hours
during an eight-hour workday, and could madrk in hazardous environmentsld.f The ALJ
concluded that the claimant’s allegations ofadhility were not supported by the record as a
whole and that, “[ijn fact, her admitted activitesggest that she would hbéle to work.” [d. at
PagelD 55.) Judge Kimmelman found, based on the record and the testimony of the VE, that she
was capable of performing her past workaa®ceptionist and a cashier checked. 4§t PagelD
55-56.) Thus, she was not disablettl. &t PagelD 56.)

ASSIGNMENTS OF ERROR AND ANALYSIS

The Plaintiff claims the following errors wereade by the ALJ: (1) failure to accord
proper weight to the opinion of treating physician Dr. S3g@i failure to poperly consider all
of her impairments or provide adequate reagonginding them insufficiently severe; and (3)
failure to properly take into account the negastide effects of her medications. The Court will

address these assertions seriatim.

*The heading for this argument in Masobisef names her treating physicians as Drs.
Rice and Holt. $eeD.E. 9-1 at PagelD 572.) Thecord, however, contains no medical
opinions from physicians with those namé@se reference appears to be an error.
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Dr. Saeed’s Opinion.

An ALJ is required to comply with certaistandards in assessing medical evidence
offered in support of a disability clainGentry, 741 F.3d at 723.

Chief among these [standards] is the thk the ALJ must consider all evidence

in the record when making a deteration, including dl objective medical

evidence, medical signs, and laboratory findings. The second is known as the

“treating physician rule,” requiring th&LJ to give controlling weight to a

treating physician’s opinion as to thetur® and severity of the claimant’s

condition as long as it is well-supportég medically acceptable clinical and

laboratory diagnostic technigsi@nd is not inconsistent with the other substantial
evidence in the case record. The prenoikéhe rule is thatreating physicians

have the best detailed and longitudinal perspective on a claimant’s condition and

impairments and this perspective cantet obtained from objective medical

findings alone. Even when not corllig, however, theALJ must consider

certain factors, including éhlength, frequency, natureygextent of the treatment

relationship; the supportability of the plgian’s conclusionsthe specialization

of the physician; and any other relevdattors. In all cases, the treating

physician’s opinion is entitled to grede¢ference even ifot controlling.

Id. (internal alterations, citations & some qatdn marks omitted). “An ALJ must provide
‘good reasons’ for discounting the opinion of a treating sourG®&ma v. Comm’r of Soc. Sec.
__ F.App'x __, 2016 WL 3209500, at *1 (6th Cuné 10, 2016) (per curiam). “The stated
reasons must be supported by the evidence in tieereasrd, and must be sufficiently specific to
make clear to any subsequent reviewers the wéghadjudicator gave to the treating source’s
medical opinion and the reass for that weight.”ld. (internal quotation marks omitted).

It is the position othe Plaintiff that the ALJ’s failuréo address, or even mention, the
neurologist’'s April 21, 2011, MSS apng that she had daily seias constitutes reversible
error. For purposes of this discussion, the Cuiilt assume Dr. Saeed qualified as a treating
physician in this context and thaetMSS constituted a medical opinion.

The MSS at issue was a form containing feetions with space for checkmarks. In the

first section, “[tlypes of seizes suffered by this patient,” Dr. Saeed placed a checkmark beside
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“[clomplex partial seizures.”(D.E. 7-16 at PagelD 561.) Netd “[a]pproximate frequency of
convulsive seizures,” he checked “[d]aily.1d{) Under the heading, “[a]pproximate frequency
of non-convulsive seizures,” the neurologist marked “[d]ailyid.)( The fourth section, entitled
“[e]stimated degree of compliaa with treatment,” contained éheckmark next to “[g]ood.”
(Id.) A blank next to “[ijndicate any significant si@dfects from medications” was filled in with
the word “[n]Jone.” [d.) The form was signed and dated by Dr. Saeed on April 21, 20d.). (

In reviewing the ALJ’'s opinion, the Court fiadhat she did in & address the MSS,
albeit inaccurately. Judge Kimmelman mad&e in her opinion of Dr. Saeed’s July and
September 2010 examinations of the Plaintiff. &@ained that “[a]t a tern visit to Dr. Saeed
in April 2011, the claimant reported that she \Wwasing daily partial complex seizures, without
generalized seizures.(D.E. 7-3 at PagelD 54.) The recardntains examination notes from
claimant’s July and September 2010 visitsDio Saeed but none from April 2011. Indeed,
Plaintiff testified at the hearing before the Athat she was last tredtdy him on September 28,
2010. The Court could locate no evidence in therceob a return visit to Dr. Saeed in April
2011. It appears then from the materials befoi® Court that the ALJ misidentified the MMS
as an examination report in her written decision.

Despite this error, the ALJ did not appéardiscount Dr. Saeed’s opinion that Mason
suffered from frequent seizures expressed in the MSSHnsidering she concluded at the
second step of the sequential analysis that Hfdaid a severe combination of impairments that
included a seizure disorder. However, meragdosis is insufficient to support a claim of
disability. Hill v. Comm’r of Soc. Sec560 F. App’x 547, 551 (6th Cir. 2014).

In order to survive the third step, a pldintnust establish that her impairments met or

equaled an item on a list of impairments presumdficiently severe to render her disabl&ke
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Taskila 819 F.3d at 903. At thisage, the ALJ determined th#dason failed to carry her
burden. As previously noted, DBaeed offered no opinion as t@ theverity or intensity of her
seizures, or her ability to perfarwork. In her reply brief filedn this action, Plaintiff submits
that Dr. Saeed’s opinion suppatta finding that her seizure drsier met or equaled Listings
11.02 and/or 11.03.

The Listing of Impairmentdpcated at Appendix 10 Subpart P of # Social Security
Regulations, describes impairments the Social i@gcddministration “congler[s] to be severe
enough to prevent an individual from doing anyngd activity, regardless of his or her age,
education, or work experience.20 C.F.R. 88 404.1525(a), 416.925(a3ee also Reynolds v.
Comm’r of Soc. Sec424 F. App'x 411, 414 (6th Cir.021). Each listingsets forth the
“objective medical and other findings needed to Battee criteria of thatisting.” 20 C.F.R. 88
404.1525(c)(3), 416.925(c)(3). An impairment “nge#be requirements of a listing when it
satisfies all of the criteriaf that listing[.]” 20 CF.R. 88 404.1525(c)(3), 416.925(c)(3).

Plaintiff does not maintain that her seizunest Listings 11.02 or 11.03. Rather, it is her
position that her impairment equaled the listingdnder the Social Security Regulations, an
impairment may be considered medically equinate a listed impairment if the claimant does
“not exhibit one or more of therfilings specified in thparticular listing” or, if she exhibits “all
of the findings, but one or more of the findingsnist as severe as specified in the particular
listing.” 20 C.F.R. 88 404.1526(b)(1), 416.926(b)(1)(i). Medical equivalece is found only if
the claimant has “other findings related to [henpairment that are at least of equal medical
significance to the required criteria.20 C.F.R. 88 404.1526(b)(1)(ii), 416.926(b)(1)(iifhe

ALJ, who has the responsibility of determining dival equivalence, is to consider all of the
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evidence in the recordnd its effects on the claimant redét to that finding. 20 C.F.R. 8
404.1526(c), (e); 20 C.F.R. 8 416.926(c), (e).

Listing 11.02 is “convulsiveepilepsy, (grand mal or pshomotor), documented by
detailed description of a typical seizure patfencluding all associated phenomena, occurring
more frequently than once a month in spite ofeast 3 months of presbed treatment.” 20
C.F.R Pt. 404, Subpt. P, App. 11.02. Seizures under the listing include “[d]aytime episodes
(loss of consciousness and convulssegzures) or . . . [n]Jocturhapisodes manifesting residuals
which interfere significantly vwth activity during the day.”ld. Listing 11.03 encompasses

nonconvulsive epilepsy (petit mal, psychomotor, or focal), documented by

detailed description of a typical isere pattern, includig all associated

phenomena, occurring more frequently tharce weekly in spite of at least 3

months of prescribed treatment, withiteration of awareness or loss of

consciousness and transient postictal featations of unconventional behavior

or significant interferenceith activity during the day.

20 C.F.R. Pt. 404, Subpt. P, App. 1, 11.03.

Nothing in Dr. Saeed’s MSS pointed to findingtated to Plaintiff’'sseizure disorder that
were at least of equal medicdjnificance to the reqeed criteria in Lisings 11.02 and/or 11.03.
She stated in a seizure questionnaire in 2009 that she “blacked out” for a few seconds during her
episodes but denied having eveedlly totally blacked out” to DrBrueggeman a year later, at
that time describing them as causing weakres$ dizziness for a “minute or two.” Dr.
Brueggeman reported that she continued to work and “function[ed] pretty well” even when she
had five to six seizures peryda At the hearing before the AL she again expressly denied
having blackouts, presented no claim or evidevicaltered awareness, nocturnal episodes or
loss of consciousness and described the expesewtéch she asserted occurred every other day

during the preceding six months, as dizziness forttwmbiree minutes. Courts are to “generally

defer to an ALJ’s credibility determination becatise opportunity to observe the demeanor of a

18



witness, evaluating what is said in the lightofv it is said, and considering how it fits with the
rest of the evidence gathered before the perdumis conducting the hearing, is invaluable, and
should not be discarded lightlyKeeton v. Comm’r of Soc. Se883 F. App’x 515, 532 (6th Cir.
2014) (internal alterations & quotation marks omitted).

Mason’s contention that her seizure disorelgnaled the listings isupported neither by
the record as a whole nor by [Baeed’s sparse MSS in particuldter assignment of error with
respect to Dr. Saeed’s MSS is thus without merit.

Severity of Left Knee and Uterine Impairments.

Plaintiff avers that the ALJ improperly failéol consider and find severe her impairments
of left knee arthritis asth abnormal menses with abdominal paks noted aboveat step two of
the sequential analysis, the Commissioner nietermine whether a claimant has a severe
impairment or combination of impairment 20 C.F.R. 88 404.1520(c), 416.920(c). To be
considered “severe,” an impairment mustgfsficantly limit[] [the claimant’s] physical or
mental ability to do basic work activities[.]” 20 C.F.R. 88 404.1520(c), 4169204 this case,
the ALJ found Mason had a severe combinatioimpfairments that includea seizure disorder,

minimal degenerative disc disease of the cervical Spiilateral arthroplasties of hammertoes

“The claimant takes issue with the ALJ’s catezation of her degenerative disc disease
as “minimal,” citing to the result of her Beiary 22, 2010, chest x-ray, which stated in its
entirety as follows:

The vertebral body heights are maintaingithout fracture. No subluxation.
There is disc space narrowing and anterior osteophyte formation at C6-C7. The
neuroforamina are grossly tgat bilaterally. The prevertebral soft tissues are
within normal limits. The odontoid is intact. Surgical sutures seen in the left lung
apex.

(D.E. 7-15 at PagelD 490.) The impstoon was “[n]Jormal chest x-ray.”Id() There is no
indication in the record that Plaintiff sougbt obtained treatment a& result of the x-ray
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and status post-removal of a heel spur, andnsoifin-dependent diabetes mellitus. When the
ALJ determines at step two tie analysis that the claimant has some severe impairments and
she proceeds to complete stepse¢hthrough five, it is “ledly irrelevant” that her other
impairments were considered to be not sevéteGlothin v. Comm’r of Soc. Se@99 F. App’X

516, 522 (6th Cir. 2008Mise v. ColvinNo. 3:15-CV-373-HBG, 2016 WL 3586813, at *5 (E.D.
Tenn. June 28, 2016).

Moreover, Plaintiff has failed to explain to the Court, or to the Ahdy the additional
impairments she claims were severe had dfgcteon her ability toperform work. Cited
portions of the record show diagnoses of mildrérghin the left kneetreated with ice and over-
the-counter pain medication afta fall, and uterine lesionsgsolved throughan outpatient
procedure from which arose no further treatm@nmtomplications. As noted in the previous
section, the mere diagnosis of an impant says nothing about its severitgeeHill, 560 F.
App’x at 551. This claim oérror is not well-taken.

Assessment of Side Effects of Medication.

Finally, the claimant maintains that the Alrdesl in failing to consider the side effects of
her medications and their effect on her ability perform work. In making disability
determinations, the Commissioner is to consitter claimant's symptoms. 20 C.F.R. 88§
404.1529(a), 416.929(a). The Commissioner evaudhe intensity ad persistence of
symptoms and determines the extent to whidy timit the claimant’'s capacity for work. 20
C.F.R. 88 404.1529(c), 416.929(c). Evidence tocbesidered includes t]he type, dosage,

effectiveness, and side effects of any medicatiss®d to alleviate those symptoms. 20 C.F.R.

findings. Nor has she presented argument thatrtipairment was sufficiently severe to meet or
equal one of the listed impairments.

°Indeed, the Plaintiff offered no testimony dwgithe hearing before the ALJ, at which
she was represented by counsel, conograither of these impairments.
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88 404.1529(c)(3)(iv), 416.929(c)(3)(iv)Allegations of side effestfrom medications must be
supported by objective evidenc&ee Essary v. Comm’r of Soc. $é&d4 F. App’x 662, 665-66
(6th Cir. 2004) (ALJ did not erin finding claimant suffered nside effects where her hearing
testimony that she suffered dizziness and dnoegs as a result of her medications conflicted
with the medical records, which containedreports to her physicians of side effect®e also
Lipsey v. Comm’r of Soc. Se€ase No. 1:15-CV-0821, 2016 WI253709, at *6 (W.D. Mich.
Aug. 12, 2016) (ALJ's failure to address sidéeets of claimant’'s mdication not reversible
error where testimony that his medication mé&d®a drowsy found no support in the record,
citing Essary.

During her testimony before the ALJ, Masrelated that her medications made her
forgetful, without pointing to any particular drug. This vague reference is, in the Court’s view,
insufficient to satisfy the claimant’s burden pfoof. Dr. Carpenter noted in May 2005 that
Plaintiff's fatigue and numbrss of the hands and feet cdube caused by her medications,
stress, metabolic problems or sleep apnea. Sgémulon the part of her physician falls short of
mandating reversalSee Haeger v. ColvimNo. 12 C 4990, 2014 WL 2109353, at *7 (N.D. Ill.
May 19, 2014) (ALJ’s failure to ewider side effects of claimasmtmedications not error where
doctor opined pain medications could have intedewith her ability to concentrate; “[w]here
the record does not contain evidence that ameat is limited by theside effects of her
medications, it would be speculation to assumettifetlaimant automatically suffers from those
side effects”). Nothing in theecord indicates that she ever cdanped to her doctors about side
effects from her medications. fact, she told Dr. Saeed in July 2010, and he opined in his April
2011 MSS, to which claimant has argued herthe ALJ should have accorded complete

deference, that she had none. Therefore, thet@oncludes that the ALJ did not err in failing
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to discuss Mason’s hearing testimony gilgy side effects of her medicatiokee McMurray v.
Colvin, No. 13-10496, 2014 WL 988938, at *21-22 (EMich. Mar. 13, 2014) (where only
evidence presented by claimant in support de seffects of his medication occurred in his
hearing testimony, and record waplete with his specific denials sfde effects, ALJ’s failure
to address side effects was naber (adopting report & recommendation).
CONCLUSION

For the reasons articulated herein, the Commissioner's determination will be
AFFIRMED. A separate judgment shall issue.

IT IS SO ORDERED this 12th day of September 2016.

s/J. DANIEL BREEN
CHIEF UNITED STATESDISTRICT JUDGE
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