Jelks v. USA Doc. 27

INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

UNITED STATES OF AMERICA

)
)
Plaintiff, g
) No. 1:13-cv-01007-DB-egb
V. ) Cr. No. 109-cr-10009JDB-1
FELIX JELKS, g
Defendant

ORDER DENYING MOTION TO DENY AFFIDAVITS AND RESPONSE
(ECF No. 15),
TO TERMINATE THE MOTION AT ECF No. 24,
DENYING MOTION TO FILE DISC OF TRAFFIC STOP
(ECF No. 21),

DENYING AND DISMISSING MOTION PURSUANT TO 28 U.S.C. § 2255,
DENYING CERTIFICATE OF APPEALABILITY,
CERTIFYING APPEAL NOT TAKEN IN GOOD FAITH,

AND
DENYING LEAVE TO PROCEED IN FORMA PAUPERIS ON APPEAL

OnJanuary 4, 201PefendantFelix Jelks filed a motionpursuant to 28 U.S.& 2255
and supporting memorandumalleging thattrial and appllate counsel provided ineffective
assistance (ECF No. 1.) On April 16, 2013, Defendant submittecaarended memorandum.
(ECF No.3.) OnAugust 1 2013, the Courtdirected the United States to respond. (ECF4No.
On August 23 and 26, 2013, the itédl States filed motiato release Defendant’'s former

attorneys fronthe attorney/client privilege, which tt@&ourt granted. (ECF No 5-8.) Because

Attached to the memorandum is a document that Jelkserefesas the affidavit of
Travis Sweet. (ECF No.-1 at PagelD 20.)The document does not state that it was sworn to
under penalty of perjury, and it also does not satisfy the formal requirements for anrunswor
declaration pursuant to 28 U.S.C. § 1746.
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of the delay in filing counsels’ affidavits, on February 21, 2014, the Court directednttesl U
Statedo file a response within ten days. (ECF No. 1Qr) February5, 2014, the United States
filed the affidavits of Defendants’ former attorneys. (ECF No. 12.) March 4, 2014, the
United States filed a respongecorporating the affidavits andontenang that Defendant’s
motion was without merit. (ECF No. 14.)

On March 18, 2014Jelksfiled a motion “to deny affidavits of counsel and deny the
response’because the latteavas one day late.(ECF No. 15.) Defendant has suffered no
prejudice because tiie delay. The government’'sesponse and affidavits are necessary for the
Court’'sdetermination of hislaims. The motion is DENIED

On April 3, 2014,Defendantfiled a reply and on three subsequent occasions, he
supplemented his reply(ECF No0s.18, 22-24). Thelastsupplement filed on October 8, 2014,
was captionedncorrectly as a motion. The Clerk is directed to terminate ECF N@as24
pending motion.

On May 6, 2014 Jelks soughtto file a copy ofthe audio/video disc of his traffic stop
provided byformer counsel (ECF No.21.) Rule 7(a) of theRules Governing Section 2255
Proceedings for the United States District Co(lif&ection 225 Rules”) provides, in pertinent
part that “the judge may direct the parties to expand the record by tirdgmadditional
materials relatingo themotion The judge may require that these materials be authenticated.
The disc has not been authenticatad is not required for the Court’s determination of the
issues. The motion is DENIED.

. PROCEDURAL HISTORY
On February 9, 200% federal grand jury returnedwo-count indictment againgtelix

Jelks and Darion Smith (Indictment, Criminal “Cr.”) ECF Na 3.) Jelkswas charged with
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conspiracy topossesver 500 grams of cocaingith intent todistribute, in violation of 21
U.S.C. 8846 (Count Oneandpossession d25.2 grams of cocaine bagath intent to distibute
and distribution, in violation of 21 U.S.8.841(a)(1) and 18 U.S.@.2 (CountTwo). (Id.) On
November 17, 200D efendanpled guity to Count One of the indictment, pursuant to a written
plea agreement(Minute (“Min.”) Entry, Cr. ECF Na 53)

The plea agreement provided as follows:

Come now the parties herein, the defenddfELIX JELKS, being
represented by cousls MICHAEL L. WEINMAN, and the United States being
represented byERRY R. KITCHEN, Assistant United States Attorney for the
Western District of Tennessee and hereby agree as follows.

1. The following plea agreement constitutes the entire agreemenedret

the parties and the parties agree that any issues not specifically addresssd by th
plea agreement shall be resolved by the Court in accordance with the applicable
statues, guidelines, rules and case law.

2. The defendant agrees to plead guiltyCount 1 of the Indictment in the
abovestyled cause. The defendant will pay tH®G00 special assessment prior
to sentencing.

3. There is no agreement as to the appropriate criminal history of the
defendant.

4, Should it be judged by the Government that the defendant has committed
or attempted to commit any additional crimes or has engaged in any conduct
constituting, obstructing or impeding justice within the meaning of United States
Sentencing Guidelines Section 3C1.1 or has failed to make any court appearances
in this case, from the date of the defentasigning of this plea agreement to the
date of the defendast sentencing, or if the defendant attempts to withdraw
his/her plea, the Government will be released from its obligations and would
become free to argue for any sentence within statutory limits. Such a breach by
the defendant would not release the defendant from this plea of guilty.

5. Based on the Defendant’s anticipated future assistance to the Government,
it is contemplated thahé Government may recommend to the Court a departure
in the Defendant’s sentence pursuant to U.S. Sentencing Guidelines § 5K1.1 and
18 U.S.C. 8§ 3553(e). This would be solely within the discretion of the
Government and is not part of the plea agreemenibst8ntial assistance is
understood by both parties to require good faith during all phases of the

3



cooperation period, including the Defendant’s provision of complete and truthful
information which assists in the investigation or prosecution of otheridludils

and complete and truthful testimony at subsequent proceedings when needed.
The Defendant acknowledges that the Government’s determination of whether the
Defendant has cooperated fully and provided substantial assistance, and the
Government’s assesent of the value, truthfulness and completeness of the
Defendant’s assistance, is solely within the judgment and discretion of the
Government and shall be binding upon the Defendant.

6. The parties agree that the Government will recommend the folloiihg
that the Defendantceivea threelevel reduction for acceptance of responsibility
under U.S. Sentencing Guidelings 3E1.1; and (2) that the Defendant be
sentenced at the lowest end of the applicable guideline range.

7. The Defendant is aware that Title 18 United States Code, section 3742
affords him/her the right to appeal the sentence imposed in this case.
Acknowledging this, in exchange for the undertakings made by the United State
in this plea agreement, the defendant hereby waives allsriginiferred by
Section 3742 to appeal any sentence imposed, including any restitution order, or
to appeal the manner in which the sentence was imposed, unless the sentence
exceeds the maximum permitted by statute or is the result of an upward departure
from the guideline range that the court establishes at sentencing. The defendant
further understands that nothing in this agreement shall affect the govesiment
right and/or duty to appeal as set forth in Title 18, United States Code, Section
3742(b). However, if the United States appeals the defendaantence pursuant

to Section 3742(b), the defendant shall be released from the above waiver of
appellate rights. By signing this agreement, the defendant acknowledges that
he/she has discussed the appeaiver set forth in this agreement with his/her
attorney. The defendant further agrees, together with the United Stateguést

that the district court enter a specific finding that the deferslardiver of his/her

right to appeal the sentence to bmposed in this case was knowing and
voluntary.

8. The defendant understands and agrees that the Court will make the final
determination of facts as to any sentence and as to any mitigating oradggyav
factors concerning the sentence to be imposed. Adverse rulings by the Caurt shal
not be grounds for the withdrawal of the Defendant’s guilty plea or to appeal any
sentence imposed. The Court is not limited to consideration of the facts and
events provided by the Government.

9. There are no other agreents between and among the parties to this
agreement. The defendant enters this agreement freely, knowingly, and
voluntarily, and upon the advice of counsel.

(Plea Agreement, Cr.&. 54atPagelD 6568.)
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The United States summarized the evidence against Defeatldmé change of plea
hearing

Your Honor, had this matter gone to trial, the government would have presented
proof that would have shown that on two occasions, one August 29, 2006, the
Jackson police department was conducting an undercover operation with the
utilizing a confidential informant and the ATF, wherein they set up a érug
undercover drug purchase from the defendant. The confidential informant
contacted an individual who referred the informant to the defendant.
Arrangements were made to meet with the defendant at a parking lot of a business
establishment calledL'boking Goods” here in Jackson. That was done, and on
that date, after meeting with the defendant, a transaction was done. For
approximately $650, 25.2 grams of crack cocaine was transferred and sold to the
confidential informant. This was under the observation of the police. It was
videotaped and audiotaped by the law enforcement. In addition, Your Honor, the
investigation continued with the defendant, which furtpesof would have
shown that on October 12, 2008, the defendant had traveled to, | believe it was
Royse City, Texas, @actually down to Dallas, Texas, to purchase a large quantity
of cocaine. On the way back through Royse City, Texas, he was stoppezby |
police officers for speeding, he along with his codefendant, Darion Smith. In
subsequent investigation, officers were able with the aid of a K9 dog search

of the vehicle, detected narcotics. And after a search of the vehicle, officers
found approximately 2,000 grams of powder cocaine and over $200,000 of cash.
The defendant previously had made the statement that he came to Dallas to
purchase dope. That was prior to the officer finding, | believe, the contraband.
After his arrest and thatf dir. Smith, the defendant did give a tameorded
statement wherein he admitted that he had been purchasing large quantities of
cocaine and distributing it in the Brownsville, Tennessee, area. And that would
have been substantially the facts had thidtenagone to trial regarding his
involvement. And it indicated the drugs were tested regarding the substances
that were recovered in Texas, and it did test positive for powder cocaine. |
believe it was over a kilo of powder cocaine. And then the acackine was
tested by the TBI.That would have been the facts, Your Honor.

(Cr. ECF No. 106 at PagelD 1#81.) The Court asked Jelkss“that information basically
correct insofar as your involvement in this maiseconcerned?” anthre you pleadinguilty to
[Count 1] because you're in fact guilty of that offense, sirfd. §t Page ID 181.)Defendant

refdied, “Yes, sif to both questions.|d.)



On November 5, 2010, Defendant filed a motion to withdraw his guilty plea. (Cr. ECF
No. 98.) At theinitial hearing on the motiorthe CourtpermittedAttorney Michael Weinmato
withdraw from Defendant’s representatioand held the hearing in abeyance pending the
appointment of new counsel. (Min. Entry, ECF Nii-2.) Attorney Lee Sparks was appointed
(Cr. ECF No. 102.) The Court entered an order granting the United States’ moteleatser
Attorney Weinman from attorney/client privilege. (Order, Cr. ECF No. 11Bnae hearing
resumed on February 2, 2011. (Min. Entry, Cr. ECF No. 1A%¢r revewing the transcript of
the guilty plea hearing anlétening tothe testimony of Defendant and his former counsel, the
Court denied Defendant’s motion to withdraw his pktating

Before thecourt is the motion ofFelix Jelks to withdraw higplea thathad
previously been entered in tmsatter, this is in 09.0009, back in November of
2009. The court has heard the argumentsaofunsel, as well as the testimony
presented irtonjunction with this motion.The court has als@eceived a copy of
the transapt of which— of the plea colloquy theourt conducted wittMr. Jelks
back at that time.Of course, the burden is upon tthefendant to show that there
are basic- there aresubstantial or appropriate grounds for withdrafthe plea.
And the defendant, in making thegquest, must show a fair and just reason for
requesting the withdrawAnd that, frankly, idbecause these matters need to have
some finality. And if the person is simply allowegist simply because he or she
feel that they havenaybe mdertaken a bad bargain for some reason sheyld
just immediately be able to withdraw th@ilea. And, certainly, thecourt goes
throughpainstakingly spetic and direct questions of the defendant, as it did in
this case with Mr. Jelkdp make sure that he was fully aware of what he was
doing and that what he was entering into was doeedy and voluntarily. Going
back over the transcript, th@urt, as has been read by Mr. Kitchen, through
various portions of that did ask Mr. Jelks ifdhe understand what he was doing,
if he had takemny type of medication or anything of that natilmat would affect
his ability to understandHe freely and frankly said he did understand what he
was doing. That he-- no one had put any pressune him. That ndoody
threatened him.In fact, | go back to the pleeolloquy, which thecourt called
upon Mr. Kitchento go over the potential plea agreement, #at Jelks was
reminded that theourt will make thefinal determination as to any sentence, and
as theywere basically going through the agreement, thatre were nioother
agreements between and amdhg parties to this agreemenAnd Mr. Jelks
indicated that he did understan@f course, hisinderstanding is to the terms of
the agreement hiead with thegovernment.He also was told about the potential
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5K1 Motion that was discussed in the plagreement. He understood that
whatever-- whatever, as far as any potential departure fifwem, if a motion is to
be made, was to be solelyithin the determinatin or decision by the
government.And that if the government made thmaotion, then it would be up to
me, would be up tthe judge to decide whether or not to grant suofoton. So
there were certainly nothing this hearing that would give to the defendant the
indication that there was any promise or assurahgéhat his sentence would be,
or that if a motiorfor a downward departure was to be made bygtheernment
that the court was involved in any typeof agreement or determine-
predeterminatio aboutwhat his sentence would bé.is kind of curious that Mr.
Jelkswould mention-- because that's the reason | asked, because | wasn't
certain-- but that somehowie was coming into the court that day to pleadGp
but that he would get five if he did plegdilty or if he got a 5K1.And, certainly,
therewas nothing ever mentioned in the plea collogbgut his getting 10 years
or any time, other thatie fact that his sentence, to which he understood, could be
between five and 40 years he court also makes note that thisotion that Mr.
Jelks directed Mr. Weinman, higevious attorney, to file was done almost a year
after he entered his pledhat, in thecourt’'s mind, is indicative of certainly the
allowance of asignificant amount of time to allow pass beforenmade that type
of decision. The defendant, frankly, and certainly his plea colloquy, he has
freely admitted he waguilty of this offense, according to whr. Kitchen
indicated. And the defendant, hedmitted in his pleaolloquy that he had given a
statement, a fairly danng statement of higwolvement and of his guilt to these
charges. So certainly that goes against hinThe entry of the guilty plea, there
was never any indication in the guilty plealloquy that he was being rushed or
pressured othat he was under any typesifain. He said hainderstood what he
was doing. He had no questionsf the court. He answered the questions of the
court. Frankly, there is nothing to indicate adgfect in that guilty @a hearing.
As Mr. Kitchen also mentionedr. Felix Jelks had been involved in the criminal
justice system over a number of yeatde hasentered a substantial number of
guilty pleas in thegast. And the fact that he claims that he ditistén to sore of
the questions | asked of himwasrit paying attention, he was just wanting to get
on with his investigation is preposterous. | frankly think that the most
incredible bit of testimony this court has everard. And if it is the subject of
perjury charges, | will direct the United States Attorrteymake an investigation
into that. It just isincredible. The prejudice to the government would be obvious,
because if the government has to tamound and after a year go back and
reconstruct the-- prepare for a potential trial every tinsemebody decides they
just made a bad bargain wowdtivays be prejudicial Would be prejudicial to a
defendant if the government was to yank the rugront under him or her after a
year after the persopled guilty, said wee not going to accept thalea any
more, wére not going to do what we saidt. just -- it -- certainly the potential for
prejudice is obvious. The reasons that Mr. Jelks sayséhatants to withdraw
his plea is becauddr. Weinman, wio is an attorney that thisourt is familiar
with, who has practiced in front of theeurt for a number of years as a criminal
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defensdawyer, hes well qualified, he has been herawanber of times, hs been

on the Criminal JusticAct Appointment Panefor a number of yearsAnd Mr.
Weinman has testified that Imever promised Mr. Jelks a specific sentenkle.
tried to give him his best estimate, considemtighe circumstances surrounding
this, includinghis cooperation, that type of thindzranHly, | just do not believe
that Mr. Weinman made tha@romise. | think that Mr. Jelk’s recitation ofthat
statement, again, is absolutely incrediblé.is not true. The court credits Mr.
Weinman as being person who is a good lawyer, as a person whprhoaeeded

in this courtroom on a number otcasion, is qualified to represent defendants.
And, frankly, based on what | could hear, @éderything he could to help Mr.
Jelks obtain aeduced sentence, based upon his cooperatiothandeeting with
this FBI agent. The fact that the FBI didhfind — | mean, Mr. Jelks apparently
couldnt give themenough information to go forward withlhats notthe FBIs
fault. Thats not Mr. Weinmais fault. So as far as thieourt is concernethere

is no basis for this motion to withdrawthe court does not give credence to Mr.
Jelks testimony, what he claims Mr. Weinman told hirAnd | just, again, find
that thats not accuratat’s not credible, and certainly didrhappen a$ar as the
court is concerned.For all of those reasons, tlteurt denies the motion to
withdraw the plea.We have auilty plea thats been entered, and we need to set
this matter for sentencing.

(Cr. ECF No. 134 at PagelD 355-61.)

At the sentencing hearing held édpril 6, 2011 Attorney Sparksarguedthat, despite
Defendant attempt to withdraw his guilty plea, hghould receive consideration for his
cooperapbn with the United States. (Cr. ECF No. 133 at PagelD 268.) Urited States
responded:

[W]hen the defendant came fomglawith that information, we madewe made

that information known to the FBI. We did begin that investigathmwever, |
believe at one point it came to a standstill. That was when the defendant began
his inquiries into filing a motion to withdraw hgiilty plea. Jusas a matter of
refreshing the court’'s memory as to what occurred, at that pwnEBI agent,

then during that process of that motion being filed, contacted me with the idea of
showing the defendant a photo Hap. | passed that information on to defense
counsel. And the response back was, only if we dismissed his charge would he
then agree to cooperate further. Which of course, we were not inclinedsto do
We then went forwaran with the motion, whichof course, the court dewie

And a revised presntence report was filed.

| received a letter from the defendant taking now a new position in his- multi
position stance of his guilty plea, which now is back to, he’s guilty, rendidtto
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jail house lawyers and what not. But tH&l Rgert was still interested in seeing if
the defendant would look at a photo hme. | passed that on to Mr. Sparks. And
if that deal would occur, it would only it would be very important for them to
know. . . [but] the defendant has now committed perjury now on the stahi . .
credibility as a witness hashas certainly been damaged. And any worth that he
would have as far as being useful as a government witness is nonexistent now. . .
(Id. at PagelD 26970.) When the Court askatie Defendnt if he wanted to make a statement,
he told the Court:

| know | lied under oath. I'm sorry. | didn’t mean to do that. | was just trying to
get out of it, becausewvas— | didn’t know who was trying to get me.

(Id. at PagelD 278.)

The Courtsentence Jelksto threehundred sixty months, to be followed byaar-year
term of supervised releas€Min. Entry, Cr. ECF. 127.) Because Defendant had attempted to
withdraw his guilty plea, the United States did filet a motion for a downward departure and
Defendant did not receive a threwel reduction for acceptance of responsibilifZr. ECF No.
133 at PagelD 28Presentence Report (“PSR”) &ff 18 31, 100) He received a twdevel
upward adjustment in the offense lewaslhe wasdetermined by th€ourt to bean organizer,
leader, manager, or supervisor. (Cr. ECF No. 133 at PagelD 280; PSR at BetaAlise
Defendant committed perjury in the evidentiary hearingh@motion to withdraw his plea, he
received awo-level upward adjustment for obstruction of justice. (Cr. ECF No. 133 at PagelD
280; PSR at 11 1617, 28) Jelks’ restrictedyuideline range wathree hundred sixty months to
four hundred eighty months in prisofPSR at 198.) The Courts judgment was entered on
April 7, 2011. (Judgent (J.), Cr. ECF Na 128.)

On April 13, 2011, Defendant filed@o se notice of appeal. (Cr. ECF No. 1304fter
the United States Court of Appeal for the Sixth Circuit extended Attorney Spasintment

under the Criminal Justice AcBparks fied anAnders brief, and a motion to withdraw(Cr.
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ECF No. 142.) The Sixth Circuit granted counsel’s motion to withdraw and affirmed thi
Court’s judgment, stating:

Jelkss attorney has filed a motion to withdraw and a brief indicating that
there are a colorable issues to appeabee Anders v. California, 386 U.S. 738,
744 (1967). Consistent with theequirements oAnders, counsel has identified a
potentially arguable point by discussing whetltteg district court’'s sentencing
determination was reasable. Jelks has filed @ro se response taounsel’s
motion and a motion for the appointment of new counsel on applealever, an
independent examination of the proceedings shows that his attorney made an
adequate review of thecord and that there is no viable issue to appeal.

Jelks signed a plea bargain in which he agreed to plead guilty to the charge
that is describe@bove. The agreement contained the following waiver of his
right to appeal:

The Defendant is aware that Title 18 United St&lede,
section 3742 afforddim/her the right to appeal the sentence
imposed in this case Acknowledging this,in exchange for the
undertakings made by the United States in this plea agreetment,
defendant hereby waives all rights conferred by Section 3742 to
appeal angentence imposed, including any restitution order, or to
appeal the manner in whit¢he sentence was imposed, unless the
sentence exceeds the maximum permittedtagute or is the result
of an upward departure from the guideline range that the court
establishes at sentencing.

We review the waiver of a defendant’s right to apmksahovo. United
Sates v. McGilvery, 403 F.3d 361, 362 (6th Cir. 2005)n the present case, the
district court properly confirmed Jellssunderstanding of th@lea agreement,
including the waiver of his appellate rightSee id. at 363. Moreover, ade novo
review of the record shows that the waiver was validihe district court
determined that Jelks was competent when he was rearraidinatso advised
him of his constitutional rights, the nature of the charges, and the consequences of
pleadingguilty. Jelks indicated that the decision to plead guilty was voluntary,
and he acknowledged sufficient factual basis for his plea.Under these
circumstances, higuilty plea was constitutionallyalid and the district court
substantially complied with the procedural requirements for acceptimigiais

Jelks subsequently moved for leave to withdraw his guilty pl&ae
district court held twadhearings on Jelks motion after appointing his current
attorney to represent himJelks testified thahis former attorney had promised
him that he would receive a sentence of only five yeainsnpfisonment if he
pleaded guilty.Former counsel flatly denied that he madde such a promisad
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testified that he had only advised Jelks of the sentence that he might redsgve if t
government determined that Jelks provided substantial assistance in its
investigations. The district court creditedounsel's testimony and denied the
motion to withdraw. Jelks later admitted at sentencing thathlad “lied under
oath” because he “was just trying to get out of it.”

We review the district court’s decision to deny Jedksbtion to withdraw
for an abuse odliscretion. See United Satesv. Pluta, 144 F.3d 968, 973 (6th Cir.
1998). “If a motion to withdrava plea of guilty onolo contendre is made before
sentence is imposed, the court may permit the pdede withdrawn if the
defendant shows any fair and just reasofR€d. R. Crim. P. 32(e)Jelks hasiot
met that burden here.

Jelks waited almost a year before submitting his motion to withdraw, and
he did not preserd convincing justification for this delayHe clearly admitted
his guilt at rearraignment, and he coblgve gined a significant advantage by
pleading guilty. Moreover, Jelks was familiar with tleeiminal justice system, as
he had entered numerous guilty pleas in the state co#itslly, thereis no
indication that the government would not have been pregddiy the withdrawal
of his guilty plea. In light of these factors, the district court acted within its
discretion by denying the motion vathdraw Jelkss plea. See Pluta, 144 F.3d at
973-74 (citingBashara, 27 F.3d at 1181).

As indicated above, Jelks waived the right to appeal any sentence that did
not exceed thstatutory maximum for his offense or the guideline range that the
court established at sentencindelks had a total offense level of thigight and
a criminal history category of V, wiicyielded aguideline range of 360 months
to life imprisonment. The upper end of that range was restrictecthzy 480
month statutory maximum.See 21 U.S.C. § 841(b)(1)(B); USSG § 5G1.1(a).
Thus, Jelkshas waived the right to appeal his sentence bedhes860month
sentence that he received did maiceed the applicable guideline range or the
statutory maximum for his offenseésee United Sates v. Robinson, 455 F.3d 602,

610 (6th Cir. 2006)McGilvery, 403 F.3d at 362-63.

We note, nonetheless, th#te district court considered the parties’
arguments at sentenciagd imposed a sentence that was not unreason@bée.
360-month sentence that Jelks received fdllthe bottom of the applicable
guideline range.The court also considered the other seningfactors that are
listed in 18 U.S.C. 8§ 3553(a), including Jetksktensive criminal history and the
seriousness of his criminal activity.hus, his sentence is neither procedurally nor
substantivelyunreasonable and he has waived any senten@uog that he might
have on direct appealJelks indicated that he was satisfied with his attorney’s
representation when he waesarraigned, and there is nothing in the present record
to show that counsel's performance vekedicient in a constitutional sess See
Strickland v. Washington, 466 U.S. 668, 687 (1984)Hence,any ineffective
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assistance claim that Jelks might have would properly be raised in a motion to
vacatehis sentence under 28 U.S.C. § 2255, rather than on direct agfeeal.
Massaro v. United Sates, 538 U.S. 500, 504-05 (2003).
Accordingly, counsel’'s motion to withdraw is granted, all other pending
motions are deniedand the district court’s judgment is affirmed.Rule
34(j)(2)(C), Rules of the Sixth Circuit.
(Id. at Page ID 37982.)

On January 42013, Jelksfiled this motion to vacate allegindpat Attorney Weinman
provided ineffective assistance

(2) By failing to file a motion to suppre¢&CF 11 at PagelD 12)and

(2) By advising him to plead guiltyid. at PagelD 1213).

Defendant also contended that Attorney Sparks provided ineffective assistance:

3) By failing to raise on appeal the Court’s violation of Rule 1Hll the
validity of his guilty pleaid. at PagelD 1314).

. STANDARD OF REVIEW
Pursuant to 28 U.S.C. § Z2®),
[a] prisoner in custody under sentence of a court established by Act of Congress
claiming the right to be released upon the ground that the sentence was imposed
in violation of the Constitution or laws of the United States, or that the court was
without jurisdiction to impose such sentence, or that the sentence was in excess of
the maximum authorized by law, or is otherwise subject to collateral attack, may
move the court which imposed the sentence to vacate, set aside or correct the
sentence.

“A prisoner seeking relief under 28 U.S.€2255 must allege eithrer(1) an error of

constitutional magnitude; (2) a sentence imposed outside the statutory lin{(3;aor error of

fact or law that was so fundamental as to render the entire proceeding.inGaladt v. United

Sates, 471 F.3d 686, 691 (6th Cir. 2006) (citation amernal quotation marks omitted).
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A 82255 motion is not a substitute for a direct appegde Ray v. United States, 721
F.3d 758, 761 (6th Cir. 2013 “[N]Jonconstitutional clans that could have been raised on
appeal, but were not, may not be asserted in collateral proceédi&gee v. Powell, 428 U.S.
465, 477 n.10 (1976)."Defendants must assert their claims in the ordinary course of trial and
direct appeal. Grant v. United Sates, 72 F.3d 503, 506 (6th Cir. 1996)This rule is not
absolute:

If claims have been forfeited by virtue of ineffective assistance of couhsal, t

relief under8§ 2255 would be available subject to the standar&otkiand v.

Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). In those

rare instances where the defaulted claim is of an error not ordinagityzedole or

constitutional error, but the error is committed in a context that is so positively

outrageous as to indicate*@omplete miscarriage of justitdf seems to us that
what is really being asserted is a violation of due process.

Even constitutional claims that could have been raised on direct appeal, but weii# not, w
be barred by procedural default unless defendant demonstrates cause and prejudice sufficient
to excuse his failure to raise these issues previoudhNobani v. United Sates, 287 F.3d 417,

420 (6th Cir. 2002) (withdrawal of guilty pledeveler v. United Sates, 269 F.3d 693, 6989

(6th Cir. 2001) (new Supreme Court decision issued during pendency of direct appghp);v.
United States, 229 F.3d 550, 552 (6th Cir. 2000) (trial errors). Alternatively, a defendant may
obtain review of a procedurally defaulted claim by demonstratisg”&ctual innocence."
Bousley v. United States, 523 U.S. 614, 622 (1998).

Even constitutional claims that could have been raised on direct appeal, but werd not, wi
be barred byrocedural default unless the defendant demonstrates cause and prejudicatsufficie
to excuse his failure to raise these issues previolEdhNobani v. United Sates, 287 F.3d 417,

420 (6th Cir. 2002) (withdrawal of guilty pledeveler v. United States, 269 F.3d 693, 6989
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(6th Cir. 2001) (new Supreme Court decision issued during pendency of direct ;dpipdab)v.
United States, 229 F.3d 550, 552 (6th Cir. 2000) (trial errors). Alternatively, a defendant may
obtain review of a procedurally deféed claim by demonstrating hisactual innocence."”
Bousley v. United Sates, 523 U.S. 614, 622 (1998).

“[A] 8§ 2255 motion may not be employed to relitigate an issue that was raised and
considered on direct appeal absent highly exceptional circumstances, suchnésraming
change in the law. Jones v. United Sates, 178 F.3d 790, 796 (6th Cir. 199%ee also DuPont
v. United Sates, 76 F.3d 108, 110 (6th Cir. 1996) (same).

After a 8 2255 motion is filed, it is reviewed by the Court ahdf it plainly appears
from the motion, any attached exhibits, and the record of prior proceedings that thg pasty
is not entitled to relief, the judge must dismiss the motion.” Rule 4(b), Section 2255 Rules.

“If the motion is not dismissed, the judge must order the United States attorneyatodiiswer,
motion, or other response within a fixed time, or to take other action the judge may ddler.
The movant is entitled to reply to the Governmemesponse.Rule 5(d), Section 2255 Rules.
The Court may also direct the parties to provide additional information relatitige tmotion.
Rule 7, Section 2255 Rules.

“In reviewing a8 2255 motion in which a factual dispute arisése habeas court must
hold an evidentiary hearing to determine the truth of the petit®redaims” Valentine v.
United States, 488 F.3d 325, 333 (6th Cir. 2007) (gugtTurner v. United Sates, 183 F.3d 474,

477 (6th Cir. 1999)).“ [N]o hearing is required if the petitioner's allegations cannot be accepted
as true because they are contradicted by the record, inherently incredibteclusions rather
than statements of fact. Id. (quotingArredondo v. United Sates, 178 F.3d 778, 782 (6th Cir.

1999)). Where the judge considering tB2255 motion also presided over the criminal case, the
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judge may rely on his or her recollection of the prior c&anton v. United Sates, 94 F.3d 227,
235 (6th Cir. 1996)see also Blackledge v. Allison, 431 U.S. 63, 74 n.4 (1977)[A] motion
under 82255 is ordinarily presented to the judge who presided at the original conviction and
sentencing of the prisonedn some caseshe judgés recollection of the events at issue may
enable him summarily to dismis82255 motion . . .”). Defendant has the burden of proving
that he is entitled to relief by a preponderance of the eviddrmegh v. United Sates, 442 F.3d
959, 964 (6th Cir. 2006).
A claim that ineffective assistance of counsel has deprived a defendant of this Six
Amendment right to counsel is controlled by the standards stat&dickland v. Washington,
466 U.S. 668 (1984). To demonstrate deficient performdmyceounsel, a petitioner must
demonstrate thdtounsels representation fell below an objective standard of reasonableness.
|d. at 688.
A court considering a claim of ineffective assistance must appigtrang
presumption” that counsét representain was within the“wide rangé of
reasonable professional assistanceSridkland, 466 U.S.] at 689. The
challengers burden is to shovithat counsel made errors so serious that counsel

was not functioning as th&ounsel’ guaranteed the defendant bye tisixth
Amendment.”Id., at 687.

Harrington v. Richter, 131 S. Ct. 770, 787 (2011).

To demonstrate prejudice, a prisoner must estabdiskasonable probability that, but for
counsels unprofessional errors, the result of the proceeding would have diferent”
Srickland, 466 U.S.at 694% “A reasonable probability is a probability sufficient to undermine

confidence in the outcomeld.

2«[A] court need not determine whether couhsgberformance was deficient before

examining the prejdice suffered by the defendant . . Srickland, 466 U.S. at 697. If a
15



It is not enough “to show that the errors had some conceivable effect on the
outcome of the proceeding[Srickland, 466 U.S.]at 693, 104 SCt. 2052.
Counsel's errors must be “so serious as to deprive the defendant of @lfaar tr
trial whose result is reliable.ld., at 687, 104 S. Ct. 2052.

Richter, 131 S. Ct. at 7888 see also id. at 79192 (“In assessg prejudice undeftrickland,
the question is not whether a court can be certain coansefformance had no effect on the
outcome or whether it is possible a reasonable doubt might have been establshetsd
acted differently.. . . The likelihood of a different result must be substantial, not just
conceivable.”(citations omitted));Wong v. Belmontes, 558 U.S. 15, 2742009) (per curiam)
(“But Srickland does not require the State ‘tolle out [a more favorable outcome] to prevail.
Rather, Srickland places the burden on the defendant, not the State, to shosasonable
probability’ that the result would have been differé(diting Strickland, 466 U.S. at 692)
“SurmountingStrickland’s high bar is never an easy tdskadilla v. Kentucky, 559 U.S.
356, 371 (2010).

An ineffectiveassistance claim can function as a way to escape rules of waiver
and forfeiture and raise issues not presented at trial, and Switikeand standard

must be applied with scrupulous care, lest “intrusive-peat inquiry” threaten

the integrity of the very adversary process the right to counsel is meant to serve
Strickland, 466 U.S., at 68%90, 104 SCt. 2052. Even undeide novo review,

the standard for judging counsel's representation is a most defeoeetiaUnlike

a later reviewing court, the attorney observed the relevant proceedings, knew of
materials outside the record, and interacted with the client, with opposing counsel,
and with the judgelt is “all too tempting” to “seconguess counsel's astnce

after conviction or adverse sentencéd., at 689, 104 SCt. 2052;see also Bell v.

Cone, 535 U.S. 685, 702, 122 6t. 1843, 152 LEd. 2d 914 (2002)|ockhart v.
Fretwell, 506 U.S. 364, 372, 113 &t. 838, 122 L.Ed. 2d 180 (1993). The
gueston is whether an attorneyrepresentation amounted to incompetence under
“prevailing professional norms,” not whether it deviated from best ipescor

most common custom3rickland, 466 U.S., at 690, 104 S. Ct. 2052.

Richter, 131 S. Ct. at 788.

reviewing courtfinds a lack of prejudice, it need not determine whether, in fact, cosinsel
performance was deficientd.
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1.  ANALYSIS

Jelks’ appellatavaiver did notencompasglaims of ineffective assistance on collateral
review.

A. Counsel’s Failure to File a Motion to Suppress

Defendantontends that the traffic stop by Royse City Police was unconstitutii@r
No. 1-1 at PagelD 12.)Pursuant tolrerry v. Ohio, 392 U.S. 1, 30 (1968), a police officer is
permitted to make a brief investigatory stop when he has a reasonable suspicmimihal
activity may be afoot. The United Statesesponds that Jelks’ contention ah inadequate
investigation is strongly undermined by his own plea colloquy. (ECF No. 14 at PagelD 86.)

Attorney Weinman filed a sworn affidavit stating, in part:

On March 16, 2009 | was appointed under thA @Jrepresent Felix Jelks
on a2 count Indctment, one count for conspiracy to possess and/or distribute
over 500 grams of cocaine and one count of possession with intent to distribute
25.2 grams of crack cocaine. The Defendant had been previously represented by
the Federal Deferadfs office who tad filed a discovery request on February 24,
2009. I also filed a discovery request on behalf of Mr. Jelks on April 20, 2009.

| subsequently met with Mr. Jelks at the Federal Detention Center in
Mason, Tennessee to review the discovery provided by the government and talk
about his case. In the discovery there was a video recording of an interview done
with Mr. Jelks in Texas after his arrest there. On that tape Mr. Jelks, aiftgr b
Mirandized, and signing a writteMiranda waiver, admitted to his inlement in
trafficking cocaine from Texas to Tennessee on numerous occasions. We also
reviewed the information providesbout the arrest and search of his vehicle and
discussed our defenses, including the possibility of filing a motion to suppress the
drugs and money found in his vehicle and his statement. Given his admissions
recorded on the tape and the fact that he had already provided the government
with information about c@onspirator(s) that had led to an arrest in Texas shortly
after his arrest, ¥ Jelks indicated he wanted me to talk to the U.S. Attorney
prosecuting his case about the possibility of the government filing a 5K1 Motion
for substantial assistance asking the Court to impose a lower sentence iehe wer
to plead guilty.

Following thatmeeting, | spoke with AUSA Jerry Kitchen who indicated
that, based on the assistance that Mr. Jelks had already provided the government,

17



if Mr. Jelks pled gilty he believed he would be willing to make the 5K1 Motion

at sentencing asking the court forealuced sentence. | subsequently relayed this

to Mr. Jelks and after much discussion about possible strategjieslicated that

he wanted to change his plea to take advantage of the assistance he had provided
to the government to try and get a lower sec¢e As | do with all my clients that
provide assistance to the government in hopes of getting a 5K1 Motion, we
reviewed the Sentencing Guidelines and talked about my experience with 5K1
Motions and what impact | thought the Motion, if madeight have onhis
ultimate sentence. As | tell all of my clients in that situation, | told him that the
final decision to make the Motion was up to the government and the ultimate
sentence was up to the Judge at sentencing and, therefore, | could not promise,
guarante, or state with certainty how his cooperation would ultimately affect the
sentence imposed by the Court.

At some point around the date of the Change of Plea Hearing, Mr. Jelks
and | met and he told me that he had some further information that he wanted
provide to the government that he thought might help him with his sentence. Mr.
Jelks told me that for some time he had been paying large sums of money to a
man that had contacted him and identified himself as a federal agent who could
keep him from getting arrested and charged with drug activity. According to Mr.
Jelks, for many months he had meetings with this man and made payments of
over $100,000.00 in cash to hinMr. Jelks believed that the man had kept him
from being arrested for his drug activity. Mr. Jelks did not know the name of the
man or what agency he allegedly worked for but indicated that he could identify
him if he saw him. Mr. Jelks indicated that he wanted meotdy AUSA
Kitchen about this situation and his willingness to assist the government in an
investigation of this person if it might help him receive a lower sentence. |
subsequently met with Jerry kiiten who indicated that the government would
investigate these claims and said an agent would be contacting me to set up a
meeting with Mr. Jelks. Mr. Jelks and | subsequently met with federal agents on
more than one occasion about this issue. Ultimately, | do not believe the agents
were able to identify the individual based on the information that Mr. Jelks
provided. AUSAKitchen and | agree to continueMr. Jelks’ sentencing on
multiple occasions to give the agents the opportunity to complete their
investigation.

Sometime around late September or early October of 2010 Mr. Jelks
advised me that he wanted to withdraw higtgylea. | met with him on October
19, 2010, and discussed this with him. | tolohiihat | believed it was a mistake
to file a Motion to Withdraw his plea as it was possible that the Court would not
grant it, he would likely lose the potential benedit his assistance to the
government, and it would likely result in a lengthier sentence for him. | sent him
a letter explaining this to him. Despite my warning he insisted that | file the
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Motion to withdraw his plea, which | did. Mr. Jelks wrote a letter to the Court

indicating that | had made a promise to him about the sentence he would receive

if he pled guilty. This was not tecand because of this false representation to the

Court about our communications | had no chdiu to file a Motion to Wihdraw

as Counsel, which the Court granted after a hearing. | have had no contact with

Mr. Jelks or any involvement with his case since the Court entered the Order

allowing me to withdraw.

(ECF No. 141 at Pagel®1-94, 11 1-3, 5-6.)

The recordsupportscounsek recollection thaboth he andormer counsetequested and
received discovery from the Uad States pursuant to Fed. ®&im. P. 16. (Cr. ECF No 20,
34.) After reviewing the discovery Jelks and counsetided thatlelkswould benefitmost
based orhis previous cooperation with the governmdny,pleadng guilty to a negotiated plea
agreement containing provisions for recommendatipnshe government that Jelkceive a
threelevel reduction for acceptance of responsibiliysentence athe lowest end of the
applicable guideline range, and the possibility of a 5K1 motiime decision to forego a motion
to suppress was a wekasoned strategic decisiodelks contention that he wanted counsel to
file a motion to suppress isinsupportedby the recordand unbelievable based on the
overwhelming, incriminating evidencagainst him Jelks has failed to establish deficient
performance or prejudice.

B. Counsel’s Advice to Plead Guilty

Defendantcontends thatWeinmanpromised himthat the United States would make a
5K.1 motion and promised him a specific sentence. (ECF Nb.afl PagelD 13 Jelks’
argumentconsists of the allegations rejecteyl this Courtduring the evidentiary hearing dris
motion to withdraw his plea. He now insishat these unsupportednd discreditedllegations

establish ineffective assistanceThe transcripts in this case belie his allegationdelks

committed perjury during these proceedingsn attempt to withdraw his ple&le presents the
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Court with nofacts meriting reconsideration of the issudhe claim remains incredible and
untrue. Counsel did not provide ineffective assistancadyising Jelks to enter a guilty plea to
the negotiated plea agreem@noviding him with great benefit at sentencingdny prejudice in
this case resulted from Jelks’ failure to acaapinsel’s sage advice.

C. Counsel’s Failure to Challenge the Validity of the Guilty Plea on Appeal

Jelks contends that appellate counsel failed to investigate the plea colbodrylé 11
violations and to determine if his plea was voluntary. (ECF No. 3 at PagelD 23.) Contrary t
Defendant’sallegation, Attorney Sparksreviewed the record foany meritorious appealable
issue before certifying that none existdECF No. 142 at PgelD 97.) The Sixth  Circuit
Court of Appealsindependentlyexamined the record and found “that his attorney made an
adequate review of the record and that there is no viable issue to apgpedCKE No0.142 at
PagelD 37980.) The appellate coudetemined thatJelks plea was knowing and voluntary
andthatthe district court complied with the procedural requirements for accepting his(plea
at Pagel880-81.)

He presents no facts or argument sufficient to aii€ont’s limitation on review ofhis
claim. Furthermore, ounselwas not ineffective by failing to raisend pursudrivolous issues
Defendant has failed to establish either prejudice or ineffective assistanc
V. CONCLUSION

The motion, together with the files and record in this ¢aeaclusively show that the
prisoner is entitled to no relief.28 U.S.C. § 225®). Defendant’s conviction and sentence are
valid and, therefore,i® motion tovacate(ECF No. 1)is DENIED. Judgment shall be entered

for the United States.
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Pursuant to28 U.S.C. §8 2253f¢l), the district courtis requiredto evaluate the
appealability of its decision denying a § 2255 motion and to issue a certificateeaflaplity
(“COA”) “only if the applicant has made a substantial showing of the denial of éitatosal
right.” 28 U.S.C. 8§ 2253(c)(2kee also Fed. R. App. P. 22(b)No § 2255 movant may appeal
without this certificate.

A COA may issue only if the movant has made a substantial showing of the denial of a
constitutional right, and the COA mustdicate the specific issuer issuesthat satisfy the
required showing. 28 U.S.C. § 2253(cH2). A “substantial showing” is made when the
movant demonstrates that “reasonable jurists could debate whether (or,t foratter, agree
that) the petitiorshould have been resolved in a different manner or that the issues presented
were adequate to deserve encouragement to proceed furtiddier-El v. Cockrell, 537 U.S.
322, 336 (2003) (citation and internal quotation mankstted); see also Henley v. Bell, 308 F.
App’x 989, 990 (6th Cir. 2009) (per curiam) (same).

A COA does not require a shavg that the appeal will succeedjiller-El, 537 U.S. at
337; Caldwell v. Lewis, 414 F. App’x 809, 81415 (6th Cir. 2011)however, courts should not
issue a COA as a matter of courdéradley v. Birkett, 156 F. App’x 771, 773 (6th Cir. 2005)
(quotingMiller-El, 537 U.S. at 337).

In this case, for the reasons previously stated, Defelsdaatm lacks substantive merit
and, therefore, he cannot present a questioaome substance about which reasonable jurists
could differ. The Court therefore DENIES a certificate of appealability.

The Sixth Circuit has held that the Prison Litigatieeform Act of 1995, 28 U.S.C.

8 1915(a){b), does not apply to appeals of orders denying 8 2255 motidfiacade v.

Sparkman, 117 F.3d 949, 951 (6th Cir. 1997Rather, to appeah forma pauperisin a 8§ 2255
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case, and thereby avoid the appellate filing fee required by 28 U.S.C. 88 1913 and 1917, the
prisoner must obtain pauper status pursuant to Fed. R. App. P. 2d(at 952. Rule 24(a)
provides that a party seeking pauper status on appeal must first file a motierdisttict court,

along with a supporting affidavitFed. R. App. P. 24(a)(1)However, Rule 24(a) algorovides

that if the district court certifies that an appeal would not be taken in good faith, ownisthe
denies leave to appei forma pauperis, the prisoner must fileiimotion to proceedn forma
pauperisin the appellate courtSee Fed. R. App. P. 24(&)—(5).

In this case, for the same reasanhslenies a certificate of appealability, the Court
determines that any appeal would not be taken in good fdiths therefore CERTIFIED,
pursuant to Fed. R. App. P. 24(a), that any appeal in this matter would not be taken in good faith,
and leave to appeal forma pauperisis DENIED.

If Defendant files a notice of appeal, he must also pay the full $505 appeltagefdi
(see 28 U.S.C. 88 1913, 1917) or file a motion to proceedorma pauperis and supporting
affidavit in the Sixth Circuit Court of Appeals within thirty dayeq Fed. R. App. P. 24(a)(4)

(5))-
IT 1S SO ORDERED this 23rdday ofFebruary, 2015.

s/ J. DANIEL BREEN
CHIEFUNITED STATES DISTRICT JUIGE
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