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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION
JERRY WAYNEDAY ,
Plaintiff,
V. No. 13-1089
FINISHING BRANDS HOLDINGS, INC.

Defendant.

ORDER GRANTINGIN PART AND DENYING IN PARTDEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

Introduction
Before the Couris Defendant,Finishing Brands Holdings, Inc.’6'FB”), motion for
summary judgmenpursuant to Rule 56 of the Federal Rules of Civil Procedure. (Docket Entry
(“D.E.”) 71.) Plaintiff, Jerry WayneDay (“Day’), filed a responsé& whichFB replied. (D.E.
75, 89) Plaintiff, with the Court’'spermissionsubmitted asur+eply. (D.E. 99) For the reasons
discussed belovhefendant’amotion iSGRANTED IN PART and DENIED IN PART
Evidentiary Matters

Plaintiff’'s Objections to Defendant’'s Statement olUndisputed Material Fact

Plaintiff has lodged evidentiary objections to Defendant’'s Statement ofsphirdd
Material Facts (SUMF’), contending that mangf the paragraphs violate thesulict’s local rule
on conciseness, and that two statementsnadmissible hearsay.SéePlaintiff's Responses to

Statement of Undisputed Material Facts in Support of Finishing Brands Holdings,Ntation
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for Summary Judgment” (“RSUMFYY 3-7, 10, 1215, 1719, 21, 2325, 2730, 33-38, 40,
43-46, 50-52, 56-57, 63, 65, 71, 74, 78-79, D.E. ¥5-1.

A. Conciseness

In this dstrict, the party moving for summary judgment, “[ijn order to assist thet@our
ascertaining whether there are any material facts in dispute,” is retoipedvide “a separate,
concise stiement of the material facts as to which the moving party contends thereaauingy
issue for trial.” LR 56.1(a), Local Rules of the United States DistrictrtCfou the Western
District of Tennessee (“Local Rules”).Any objections to evidentiary matals offered in
support of, or in opposition @ summary judgment motianust be included in the resporse
reply and identify the Rule of Edence or other authority that establishes that evidence’s
inadmissibility. SeelL.ocal Rule 56.1(e).

The local rules, and opinions from this district, do not define “concise statement.”
However, in denying a plaintiffs motion to strike a portion of the defendant’snséat of
undisputed material fagbn conciseness grounds, the United States District Court for the Middle
District of Tennessee held that the defendant did not violate that district’s siitanded local
rule because the employment dispute at issue involved several incidents oaoeeriagperiod
of time. See Thompson v. Davidson Trar@ig., 740 F. Supp. 2d 938, 938 (M.D. Tenn.
2010). Similarly, this case involves allegations of employment discriminatiorricgvan
extended period of time. Defendant’'s SUMF is notagassarily lengthy-it is seventeepages
long, and consists of gentynine numbered paragraphs that address the relevant facts

underlying this lawsuit. Plaintiff's objections are OVERRULED.



B. Hearsay

Day objects to SUM il 52and 57 on hearsay groundsyt has failedo “identify the
Rule of Evidence or other autlity that establishegthe] inadmissibility of the proffered
evidencé as required by Local Rule 56.1(e).Plaintiff's objections are OVERRULED.See
Hillman v. Shelby CntyNo. 052052STA-tmp, 2012 WL 681778, at *1 (W.D. Tenn. Feb. 29,
2012) (overruling a plaintiff's objections because she “did not reference a speualécof
Evidence” or “cite to other authority establishing the inadmissibility ofethdence offered” ¥
the defendant and instead offered “[b]Jroad, sweeping, generalized objecti@iswére
“insufficient to satisfy theequirements of the Local Rule$).] Regardless, thstatements are
notinadmissiblehearsay because thareonly being offeredo shav their effect on the listengr
and not for their truth.Rhoades v. Standard Parking Cqrp59 F. App’x 500, 506 (6th Cir.
2014) (citingBiegas v. Quickway Carriers, In&73 F.3d 365, 379 (6th Cir. 2009)).

[l Defendant’s Objections to Plaintiff's RSWMFE

FB requests the Court disregard or str&kenajority ofDay’'s RSUMFS on the grounds
that they areunresponsive, lengthy, and argumentative statementssisting of legal
conclusions, opinions, and speculatianviolation of Local Rule 56.1(b). (D.E. 89 at 2.) FB
also accuseBay’s counsel of inventintactsthatare unsupported by any evidence in the record
(Id. at 2-3.)

A. Motion to Strike/Disregard

Local Rule 56.1(b) provides that nomovants “must respond to each fact set forth by the
movant by either: (1) agreeing that the fact is undisputed; (2) agreeing tifetttieeundisputed
for the purposes of ruling on the motion for summary judgment only; or (3) demorstizi

the fact is disputed.” Local Rule 56.1(bB)he disputed fets must be accompanied by “specific



citations to the record supporting the contention that such fact is in dispte.”The noRr
movant’s response “may contain a concise statement of any additional fatkethabmovant
contends are material andtaswvhich the normovant contends there exists a genuine issue to be
tried.” 1d.

In this matter, Day submitted a fiffpur page BUMF in response tdefendant’s
seventeerpage SUMF. He concedeghat only seventeerparagraphs are undisputed for the
purposes of Defendant’'s summary judgment motion. (RSUMRZ81 19, 26, 29, 32, 34, 37,
41-42 4647, 58,61,70, 72, D.E. 78.)) The rest ohis responses contain a varying degree of
argument, additional factssomeof which are immaterialand speculation. The Court has
considered both Defendan®JMF and PlaintiffsRSUMF in determining which material facts
are undisputed for the purposes of this motion. Therefore, Defendant’s motion to strike i
DENIED.

B. Invention of Facts

Defendantlabels as fals@laintiff’'s statement that his employment statvss changed
from exempt to nomexempt in retaliation for complaining about his supervisor. (D.E. 89 at 2.)
Defendant provided copies of Day’s payroll recordsiclv denotechim as a salaried employee.
(D.E. 903 at 3-7.) Day responds by pointing out that discovery provided by Defendisiatly
listed his po#tion as “FLSA Status- Exempt”, but on August 10, 201the Corporate HR
Managermet with him to reviav a revised jobdescriptionlisting his statusas ‘FLSA - Non
Exempt”. (D.E. 99 a3-5 D.E. 7613 and99-3.) Based on this, the Court cannot conclude that
Plaintiff's counsel has invented or mischaracteritasifact.

Defendant alsahallengeghe veracity of Day’s statement that the compegfysed to

investigate allegationghat a ceworker was accessing his computer. (D.E. 89 at 3.) Day



counters byciting to portions othe Corporate HR Managertepositiorwhere she testifieghat
she wasunsure what kind of investigatipif any, was conductethto his tamperingllegations
(D.E. 99 at 5.) Plaintiff also states tha&B neverproduced anydiscoveryshowing that an
investigation was conducted.Id( at 56.) Based on these submissiotif®e Court cannot
conclude that Plaintiff's cauwsel has mischaracterizéds fact

Background

Unless otherwise noted, these facts are undisputed. On February 18, 2010, Jeary Day
African American maleapplied for a Facilities Administrative Coordina{(bFAC”) position at
FB’s Jackson, Tennessee facilit§UMF § 6.) The FAC positiorwas created because Mitchell
Hall (“Hall”), the facility’s Human Resources Managegtired in 2009. I¢l. §f 4-5.) Day was
interviewed by Tina KaveneyKaveney”), FB’s corporateHuman Resources Manager, and Bob
Battle (“Battle”), the Jackson, Tennessee operations manager{1(4-6.) On June 1, 2010,
Day was offered and accepted #&C position,and received atartingsalary of $45,000. I1q.
7.) He was employed as the FAC through August 13, 20829 67.)

Following his June hireDay recéved a job description for thposition, an employee
handbook, and reviewed and signed the company's “ComputenailE Internet and
Communications” policy.(Id. 1 810.) The FAC position waslassified aexempt undethe
Fair Labor Standards Act (“FLSA’gnd required Day toeport directly toBattle. (D.E. 6& at
9; SUMF § 7.) On July 12, 2010, Betty Schultz (“Schultz”), who was based inTelslo,
Ohio office, replaced Kaveney angecamethe corporate HR Manager for all the Filities,
including Jackson.Id. § 13.)

On August 9, 2010, Battle sent an emaithe Jackson stafiiarifying which dutiesthe

employes were responsible for following Day'fire. (D.E. 682 at 12.) Battle thought this



email was necessary since some of Ha#'sponsibilitieshad beerassumed by other employees
in the periodbetweenhis retirement and Day’s hire.ld()) On February 16, 201Day sent an
email to Schultz, complaining about employees underminimgand questioning his authority.
(D.E. 682 at 16.) During this time, Battle o=anally introduced Day as thgants Human
Resource Manageamnd toldhim that hewas requiredo be at the Jackson facility any tinBattle
was out of the office. (SUMF Y 16.)

l. July 13, 2011 Complaint ad First Written Warning

On July 13, 2011, Day complained to Schultz that he lveaisg subjected to a hostile
work environment created by twap-workers,Mike Ross, an IT employee based in Glendale
Heights, lllinois, and Whitney Chandler, tlttompany’s cost accountant based in Jackson,
Tennessee (Id. § 21.) Plaintiff allegedthattheywere interfering with his work and attempting
to sabotage him.Id.; D.E. 7611 at 5257.) Attached tday’s complaint was a string of emails
between Rosand Chandlewhich he admitted he accessed, reviewed, and printed without their
consent. Ifl.; SUMF i 21-22.) None dhese emails were addressed ayD(ld.)

On August 1, 2011, Schultz gadmy a written Policy Violation Notice for reviewing
employee emails without appropriate authorization and warned him that any vepa@bns
would result the issuance offimal warning. (D.E. 98 at 9.) Tl August 1, 2011violation
stated that “[e]Jven though, as an IT person, you have access to emplogds, g/ou still need
appropiate authorization to do an investigation into other employesaits. Appropiate
authorization from the HR Bhager will beneeded if there is to be an investigation regarding
employe emails or any other IT.”Id.) Chandler and Rossceivedwritten warnings for blind

carbon copyingemail correspondenceith Day. (SUMF § 26.) Schultz told Day that this



written warningwould remainin his personnel file for simonthsas percompany policy.
(RSUMF | 24.)
. July 18, 2011 Complaint

On July 18, 2011Rlaintiff sent a written complaint to Schulisking for an investigation
into Battle’s creation of a hostile worknaronment,and thathe beremoved as operations
manager (Id. {1 31; D.E. 98 at 16-17.) He alleged that Bal yelled and used profanity
towards him and other employees, and had intimidated him, caistsgrelated illnesses.|d.)
Day recalledBattle using racially discriminatory remarksmardshim and a female employee.
(Id.)) He alsoaccusedBattle of engagingin sexual harassment towards female employees,
including usingpet names and informing ofemaleemployee that she would be stayinghis
hotel room when the two traveled on company busindds. FEinally, Plaintiff statedthat Battle
was intentionally hindering his ability to perform his duties as FAC andradténed him with
termination on several occasionsd. On July 19, 2011, Schultz traveled to Jackson talgon
an investigation into theomplaints, interviewindpay, Battle andotherFB employees. JUMF
132)

Schultzdeterminedhat Battle had not engaged in any race discrimination or harassment,
but did find thathis management style needed to be improved and monitotddy 85.) Day
would now report directly to Schultz, Battle’s office was moved away froyisDand Battle
was required to attend leadership trainingddressis management styleld( I 36.)

[I. November 16, 2011 Written Warningand Complaint

On October 10, 2011, BatttelievedthatPlaintiff might be accessing higork computer

through the company’s server and asked that the issue be investigated. (SUMRAfiet2ah

investigation, t was determined that Day’s login had been accessing Battle’s filgs{ 44.)



On November 16, 2011, Day was issued a “final” PolMeglation Notice for continuing to
review emails and documents of the Jackson management team, copying those ddoumeents
own computer, and doing so without appropriate authorization as was required per thelAugust
2011 written warning. I4. 1 45; D.E. 9 at 73.) Day was warned thaing repeat violations
would result inhis termination. (d.) On November 16, 2011, Day sent another complaint to
Schultz, alleging that he wasingpaid less than Hall for the same amooivork. (D.E. 76-17
at 2.)
V. Spare Parts OrganizationBudget Overrun and April 24, 2012 Complaint

The Glendale Heights, lllinois facility housed FB'’s spare parts operd®8®tQ(’), which
was managed by Pete Kurtz (“Kurtz”). (Dep.Rdb Battle(“Battle Dep”) at 104, D.E. 76.)
Sometime in 2011, thdecision was made to relocte SPO to the Jacksohennessee facility.
(Id. at 211.) The Jackson facility would hire temporary employees from local employment
agencies on an aseded basi® help with the transitian(ld. at 214-15

The hiring process for temporary employees involved the production manager informing
the operations manager that more help was needdd. That request would then be taken to
the FAC, who would contact the employment agecgrrange for an employee to be sent over
(Id.) Theprocess was informal and usually involved no written paperwork other than tHe FAC
email to the employment agency.ld.(at 215-16.) This was in contrast to the hiring of
permanent employees, which required airgijon approval process and a sigff by eitherthe
operatiols manager or production managerd FB’s Vice President and General Manager,
ThomasWhite (“White”). (Id. at 216-17.) After therelocation Kurtz wasnamedoperations

manager fothe Jacksorfacility on April 1, 2012. Id. at 229.) Battle had been promoted to



manufacturing manager in 2011, and director of operations in 20d2t {7.) He still keptra
office in Jacksoreven though he traveled extensivelid. at 31.)

In May 2012, Whitgeviewed FB’'shudget and asked Battleitovestigatewhy tempoary
labor costs were so high in the Jackson facilitgUNIF 9 50.) Battle gathered data on the
temporary employees’ pay rates and overthmears workedn SPO. (Battle Dep. at 2289,

D.E. 76.) He direced Kurtz to conduct an investigation into the temporary employees’ pay rates.
(Id. at 229-30.) It was discovered that certain temporary employees’ rates of payuwasaally

high, and that Day had madkdse adjustmentdirectly with the employment ageres. (d. at
240-41; Dep. of Jerry Day (“Day Dep.”) at 7@3-D.E. 76-10.)

FB had no written policy that required FACs d¢btain written approval from the
operations manager before approving a temponayl@®yee payncrease, but Kurtz considered
it a “common business practicghat approval should be sought befdane FAC adjsted a
temporary employee’s salaryDep. of Pet&urtz (“Kurtz Dep.”) at 13233 D.E. 7815; Battle
Dep. at 259, D.E. 76.) On June 27, 2012, Kurtz and Schultz met with Day tesdthepay
increass. (SUMF 1 56.) At this meeting, Day admitted to making the adjustments and claimed
that he had been given this authority by Kaveney when he was hided. (

On April 24, 2012,Day sent Schultz another complaint alleging that Battle was not
supporting him in a dispute with a thipérty vendor. (D.E. 92 at 87.) According t®laintiff,
Battlefailed to include him in staff meetings and communicatiandviolatedfederal lawin his
handling of internal hiring decisionsld() Day threatened to quit unless there was improvement
in the work environment(ld.)

V. June 28, 2012 Complaint and July 6, 2012 EEOC Charge



On June 28, 2012he day after Kurtz and Schultz met with Day to discuss the temporary
employee raises, lrequested another investigation becdusdelievedattle wasstill creding
a hostile work environment anetaliating against him. SUMF § 58; D.E. 98 at 95-97)
Plaintiff alleged that Battleefused tespeakto him at work, underminekis decisons, andailed
to address the temporary employee budget overrud.) (©On July 6, 2012, Day filed a
complaint with the Equal Employment Opportunity Commissi¢itEOC”), alleging
discrimination on the basis of race, retaliation based on race, and a hoskilerwoponment.
(D.E. 78-20.)

VI. August 13, 2012 Termination

On July 13, 2012, Battle ari€urtz recommended that Day be terminated dpproving
unauthorzed pay increases for temporary employees. (SUMF q &Ztgr reviewing the
investigaton, Schultz agreed. Iq. 1 64.) The recommendation was given to White, who made
the final decision tdire Day. (d. Y 65.) White concluded that Day’s unilateral adjustment of
these wagesvas unauthorizedand outside the scope bfs own authority. (d.) White also
noted Day’s two prior written warnings supportéie termination decision (Id.) Day’s
employmenended orAugust 13, 2012. (D.E. 78-14.)

On July 25, 2012 and September 14, 2012, Day submitted amended ¢haingdSEOC
which issued rightto-sue notice on February 28, 2013. (D.E3%68t 6-9.) He brought suion
March 12, 2013, alleging violations of Title VII of the Civil Rights Act of 1964, 42 U.S.C. §
2000e,et seq. the Tennessee Human Rights Act (“THRA”), Tenn. Code Ann:28-401,et
seq, the Tennessee Public Protection Act (“TPPA”), Tenn. Code Ann. -3-3, and
Tennessee common law. (D.E. 1.)

Legal Standard

! Day signed the charge on July 3, 2012, but it was not received by the EEQILilyri 2012.
10



Rule 56 provides in pertinent part thdtjie court shall grant summary judgment if the
movant shows that there is no genuine dispute as to any material fact and theisnenatied
to judgment as a matter of lawFed. R. Civ. P. 56(a). The court is to “view facts in the record
and reasonable inferences that can be drawn from those facts in the light madiléatmthe
nonmoving party.” Burns v. Mahle Engine Components USA,,Inc. F. App’x ____ No. 13
2324,2015 WL 1427147, at *3 (6th Cir. Mar. 31, 2048jting Matsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 587 (1986)). It is not to “weigh evidence, assess credibility of
witnesses, or determine the truth of matters in dispulie.(citing Anderson v. Liberty Lobby,
Inc.,, 477 U.S. 242, 249 (1986)). The court must determindaéther the evidence presents a
sufficient disagreement to require submission to a jury or whether it is ssidatethat one
party must prevail as a matter of l&ivKroll v. White Lake Ambulance Autii63 F.3d 619, 623
(6th Cir. 2014) (quotindAnderson477 U.S. at 251-52).

The moving party “has the initial burden of showing the absence of a genuine dispute as
to a material fact.” Automated Solutions Corp. v. Paragon Data Sys., [fe6 F.3d 504, 520
(6th Cir. 2014) (citingCelotex Corp. vCatrett 477 U.S. 317, 323 (1986)). If the motion is
properly supported, “the opposing party must go beyond the contents of its pleadings tt set for
specific facts that indicate the existence of an issue to be litiga&dsher v. Carsqrb40 F.3d
449, 453 (6th Cir. 2008) (citation omitted). The nonmoving party must point to evidence in the
record upon which a reasonable finder of fact could find in its fa&kaderson477U.S. at248
The genuine issue must also be material; that is, it must involve facts that megtit thé
outcome of the suit under the governing lald. A court must grant summary judgment “after

adequate time for discovery and upon motion, against a party who fails to make a showing

11



sufficient to establish the existence of an element essential to that gagg;sand on which that
party will bear théourden of proof at trial."Celotex 477 U.S. at 322.
Analysis

Race Discrimination

Title VII makes it unlawfulfor an employer “to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation,,teonditions, or
privileges of employment, because of such individual’'s race . . . .” 42 U.S.C. §2@)(B.
Sodoes the THRA. SeeTenn. Code Ann. §-21401(a)(1). The analysis of claims brought
under both statutes is identicaBailey v. USF Holland, In¢.526 F.3d 880, 885 n.(6th Cir.
2008). Plaintiffs can establish a race discrimination cldby introducing direct evidence of
discrimination or by presenting circumstantial evidence that would suppomference of
discrimination.” Laster v. City of Kalamazod@46 F.3d 714, 726 (6th Cir. 201@&)ting Kline v.
Tenn. Valley Auth128 F.3d 337, 348 (6th Cir. 1997)).

When claims, like the ons here,are based on circumstantial evidence, courts use the
burdenshifting frameworkset forthin McDonnell Douglas Corp. v. GreeAll U.S. 792 (1973).

Id. Under this frameworkthe “[p]laintiff first carries the burden of establishingpama facie
case” by showing that “1) he is a member of a protected class; 2) he was qualifiedjdbrahd
performed it satisfactorily; 3) despite his qualifications and performduecsuffered ia adverse
employment action; and 4) he was replaced by a person outside the protectedvedassented
less favorably than a similarly situated individual outsadidnis protected class.”ld. at 727.
Once a plaintiff establishes prima facie casehe burden “shifts to the employer to offer a
legitimate, nordiscriminatory explanation for its actions; finally, the burden shifts back to the

plaintiff to show pretext.” Shazor v. Prof| Transit Mgmt., Ltd744 F.3d 948, 957 (6th Cir.
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2014) (quotingChen v. Dow Chem. Go580 F.3d 394, 400 (6th Cir. 2009)). To survive
summary judgment, a plaintiff only has to “produce enough evidence to support a priena fa
case and to rebut, but not to disprove, the defendant’s proffered ratforidle(quotingGriffin
v. Finkbeiney 689 F.3d 584, 593 (6th Cir. 2012)).

Day recallsseveral incidents of raagiscrimination by FB: (1) receiving less pay than
Hall, the Caucasiaremployee he replaced; (2) refusing to change his job title from FAC to HR
Manager; (3) refusing to place him on the company’s “high potential”’(#¥tgiving himtwo
undeserved written warningand (5 terminating his employment.D(E. 75 at 3.) As to each
incident, FBtakes the position it is entitled to summary judgment because Dagithas not
made outa prima facie case, dras not shown that FB’s legitimate, rdiscriminatory reasa
werepretextual. (D.E. 71-at 6-17.Y

A.  Pay Disparity

The United StatesSupreme Court has held that disparity in pay between an African
American employee and a similarly situated Caucasian employee can serve as tl@r laasis
Title VII lawsuit. Bazemore v. Fridgyd78 U.S. 385, 3996 (1986). “A plaintiff may establish
a prima faciecase of wage discrimination by showing an employer paid higher wages to an
employee outside of the protected class for substantially equal wérkdds v. FacilitySource
LLC, No. 2:13CV-621, 2015 WL 247980, at *6 (S.D. Ohio Jan. 20, 204pjpeal docketed\o.
15-3138 (6th Cir. Feb. 19, 201%iting Kovacevich v. Kent State Uni224 F.3d 806, 8228

(6th Cir. 2000)). “[T]he analysis of unequal pay for equal work is essentially the same under

2 Defendant’s memorandum in support of its motion for summary judgooemains a table of contents and
a table of authorities. Angitationsby the Courto the memorandum are based on the PagelD number and not the
document’s page number.

% The Court note that Plaintiff quotedguyen v. City of Clevelan@29 F.3d 559 (6th Cir. 2000) as stating
“[flor the purposes of Title VII . . . a lower salary for the same job dutiefs] considered an adverse employment
action.” Id. at 562. The Court was urlalio find this quote in thBlguyenopinion, any other Sixth Circuit decision,
or any detsion from the other Circuits.

13



both the Equal Pay Act [(“EPA™4nd Title VII.” Hicks v. Concorde Career Cqlb95 F. Supp.

2d 779, 791 (W.D. Tenn. 2010) (citir@domes v. Nucare, Inc653 F.2d 246, 250 (6th Cir.
1981));see alsdBeckWilson v. Principi 441 F.3d 353, 369 (6th Cir. 2006) (“A Title VII claim
of wage discrimination parallels that of an EPA violation insofar as it pocates the EPA’s

affirmative defenses.”).

“If a plaintiff establishes grima faciecase of wage discrimination under the EPA [or
Title VII], an employer can establish an affiative defense by showing that its compensation
decision was based on (1) seniority; (2) merit; (3) a system which resasamings by quantity
or quality of production; or (4) any factor other than [racdWfallison v. Haworth, InG.488 F.
App’x 88, 91(6th Cir. 2012)(citations and internal quotation marks omittedThe employer
bears the burden of establishing that its proffered explanation for the vil@gerdial is true. If
it does, the burden returns to the plaintiff to show that the employer’s explarsapeiextual.”

Id. (citations omitted).

FB asserts that payinDay less than Hall is not actionable race discrimination sihce
made thebusinessdecision not to replace Hall with another Human Resources Manager
insteadcreated goosition with adifferent title, responsibilities, and pay rate. (D.E:-17at 9;
D.E. 89 at 67.) Furtherthe two men areot similarlysituated becaudeall was employeavith
the company for severgearsand held a managemeetel position with supervisory authority,
in contrast tdDay's position, which had no supervisory authorityd.) Plaintiff maintainsthat
FB should be judicially estopped fromsistingthat he was not a amager or supervisor, since
his position was categorized exempt uret FLSA. (D.E. 75 at 5.Day alsoclaims that he and
Hall had the same duties, job descriptions, and reported to the same superiors, makang hi

appropriate comparator(ld. at 5-6.) Day states thaKaveneytold him at the time of his hire

14



that he was completely in charge of the HR and IT responsibilities in Jackson and thaishe
introduced by Battle and Kaveney as the facility’s HR Manaddr) (
1. Judicial Estoppel

Day's reliance on judicial estoppel against FB’s position that he waa sopervisor or
manageris based on his listings an “exempt” employee under FLSA (D.E. 75 at 56.)
Defendantespondghat FLSA’sexemptionsare notlimited to managemeslevel positions, but
also includeemployees whaqrimarily handle computerelaied duties, like Day did for the
Jackson facility (D.E. 89 at #8.) Plaintiff contendghat his exempt statusannot befounded
on his IT duties because 29 C.F.R. § 541.4060a)states that thB exemptiononly applies to
employees whose primary dusiewere computer relatedwhile IT was only part ofhis
responsibilities (D.E. 99 at 12-14.)

The United States Supreme Cobes summarized théoctrine ofjudicial estoppel as
follows: “[W]here a party assumes a certain position in a legal proceedimy succeeds in
maintaining that position, he may not thereafter, simply because his interestshHsnged,
assume a contrary position, especially if it be to the prejudice of the party whoduasscedh
the position formerly taken by him.””New Hampshire v. Maines32 U.S. 742, 749 (2001)
(quotingDavis v. Wakele€el56 U.S. 680. 689 (1895)). Judicial estopfmnerally prevents a
party from prevailingn one phase of a case on an argument and then relying on a contradictory
argument to prevail in another phaseld. (quotingPegram v. Herdrich530 U.S. 211, 227 n.8
(2000)).

The rule’s purpose is to protect timegrity of the judicial procedsy preventing litigants
from changing positionghen beneficial Id. at 743-50. The Supreme Court $aet forth three

factors thatcourts should consider before decidifgudicial estoppel applies (1) whether a

15



litigant’'s later positions “clearly inconsistent” with an earlier position; @hetherthe partyhas
“succeeded in persuading a court to accept that party’s earlier position, saidiczl |
acceptance of an inconsistent position in a later proceedndd createthe perceptiorthat
either the first othe second court was misled”; and {&)uld the party asserting an inconsistent
position “derive an unfair advantage or impose an unfair detriment on the opposing party if not
estopped.”Id. at 750(internal quotation marks andtaiions omitted).“Judicial estoppemust
be cautiously applied to avoid impingement on the tsatbking function of the courts.Trimas
Corp. v. Meyers572 F. App’x 347, 353 (6th Cir. 2014) (citihgrillard Tobacco Co. v. Chester,
Wilcox & Saxbe546 F.3d 752, 757 (6th Cir. 2008)).

Day has notexplainedhow FB’s argumenthat he was not a manager or supervisiée
Hall is “clearly inconsistent'with anearlier position the company has taken in tbrsany other
litigation. Maine 532 U.S. at 74%0. While Plaintiff contends that being listed as FLSA
exempt can only mean that he was a managsupervisorthe exemption under 29 U.S.C. §
213a)(1)also includes employees who work in a bona fide administraipacity See Renfro
v. Indiana Michigan Power Cp.370 F.3d 512, 5349 ©Gth Cir. 2004) demonstratingthe
analysis usedfor determiningwhether the administrative exemption appliecé¢otaintypes of
employees).He has not akkged nor has FBlisputedany violation of thdederal wage law
this, or any other litigatiaonDay’s request for judicial estoppel is without merit and DENIED.

2. Similarly Situated Employekt

“In a Title VII case where the plaintiff seeks to compare [himself] to anothplogee,

[he] must prove that all relevant aspeatdhis] employment situation were similar to those of

the other employee.”Conti v. Universal Ents., Inc, 50 F. App’x 690, 699 (6th Cir. 2002)

*In his deposition, Day identified Schultz and other members of thedlackennessee management team
as appropriate comparators the purposes of his wage discrimination claim. However, he did noenetethese
employees in his response briéfs such, that argument is waived.

16



(citing Ercegovich v. Goodyear Tire & Rubber C&54 F.3d 344, 352 (6th Cir. 1998)Yhe
Sixth Circuit addressed the requirements for figdimo employees to be similarly situated in the
disciplinary context irMitchell v. Toledo Hosfal, 964 F.2d 577 (6th Cir. 1992) aBgcegovich
v. Goodyear Tire & Rubber Cal54 F.3d 344 (6th Cir. 1998). Howevtre factorsset forth in
those cases “have little, if any, relevance to the inquirwloéther employees are simlia
situated for purposes of resolving a [rabaked wage discrimination claim under Title VIL.”
Conti, 50 F. App’x at 699.The relevant factorsoncerningsimilarly situatedemployeesn order
to decidea wage discrimination claim under Title VII inde
those aspects of the employment situation which must be examined in
determining whether the plaintiff and a [Caucasian] employee performed “equal
work” as that term is defined for purposes of the Equal Pay Act. Thus, the
relevant factors include théil, effort, and responsibilities of each job and the
working conditions under which each job is performed.
Id. “Differences in job title, responsibilities, experience, and work reaand be used to
determine whether two employees are similarly sithatd_eadbetter v. Gilley385 F.3d 683,
691 (6th Cir. 2004) (citation omitted).
Courts “should make an independent determination as to the relevancy of a particular
aspect of the plaintiff's employment status and tfdhe nonprotected employe€ Ercegovich
154 F.3d at 352 In this context, “[t]he plaintiff need not demonstrate an exact correlation with
the employee receiving more favorable treatment in order fdniéo be considered similarly
situated;rather, . . . the plaintiff and the employee with whom the plaintiff seeks to compare
himself or herself must be similar in all of thelevantaspects. Id. (emphasis in original)

(citation and internal quotation marks omitted).

a. Mitch Hall
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Day allegesghat he andHall are similarlysituated because their job descriptions were
similar, they reprted to the same supervisor, he was introduced as the plant's HR Maveger
told by Battleand Kaveneyhat he was responsible for HR, and was categorized as an exempt
employee under FLSA. (D.E. 75 at®) FB asserts that Hall is not appropriate comparator
becausePlaintiff was hired as a FA@fter the company made the business decisiathamge
how HRfunctions weréhandled at each facility. (D.E. -/Ilat 9.) Further, FB notes tHaays
position was classified aglministrative with no supervisory function, while Hall, who adrs
of experience witlbefendanthad supervisory authority. (D.E. 89 at §-7

Hall is not anapproprate comparator for the purpose of Day’s waljgcrimination
claim. He has failed to provide angvidenceregarding Hall's tenure at EBwhat his
responsibilitieswerg or what prior experience Hahad. Day testified that Tony Walker, a
quality manager, could offer testimony corroborating thgtdréormedall of the same functions
as Hall (Day Dep. at 75452, D.E. 7610), but did not provide an affidavit or declaration from
the witness Day also offers Schultz’ testimony that “there’s a great deal of persmsnels that
[she doesn’t] handle for the Jackson plant,” as evidence that he was responsiietfurthe
HR dutiesin Jackson (D.E. 75 at 5.) In her deposition, Schultz was being questioned about the
companys policies for employee leaverequestsunder the Family Medical Leave Act
(“FMLA") , COBRA benefits, and worker’s compensation claims. (Schultz Dep.-at913.E.
755.) She testified that an employee would complete a form and send it directly to @Gdac
at 177-78.) This is not evidence that Day wHdse HR Manager ofthe Jackson facility, as
Schultz also testified that during the peribdy was employed,i$ only role in thes@rocesses

was toconfirm the employee completed the fornid. @t 17576
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Day also notes that Kaveney told him he was in charge of “evegytrelated to HR and
IT in the Jackson facilityvhen he was hired(D.E. 75 at 5.) However, this testimony does not
explainwhat “everything” means for a FAC as compared to “everything” Hall was rs&pen
for asHR Manager. Daystatesthat Battle set an organizational announcememt May 19,
2010 introducing him to the staff, stating that “Jerry will be responsible for RilResources
and IT functions here in Jackson.td.( D.E. 763 at 11.) Again, this does not help the Court
determine whether Day and Halkere similar in allrelevant aspectsErcegovich 154 F.3d at
352.

The only other proof Day hassubmittedare hs and Hall's yearend ‘goals and
objective$ handout they each received from FBowever, ft]he pertinent inquiry must focus
on the actual requirements and performance of the jobs in ques@omnti, 50 F. App’x at 697.
Like the plaintiff inConti, Day has “made only a conclusory allegation . . . that [his] job duties
were substantially equab tthose of[a] comparable [Caucasian] employedfpt [was] paid
significantly moré. Id. (quotation marks omittedHicks 695 F. Supp. 2d at 793 (granting
summary judgment in favor of the defendant becauselaintiff failed to demonstrate that his
comparators were similarly situatedds such, he has not shown that he and Hateveemilarly
situated employees and has not set forth a prima facie case of wage dis@mminati

b. Cheryl Eckert

Day also pointso Cheryl Ecket, an HRassistant in the company’s lllinois officas a
appropriate comparatevho waspaid more than him even thoughe performednostly clerical
duties, had no IT responsibilities, or college degree. (D.E. 7% at 9.

3. Affirmative Defenses
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Even if Day ould establish a prima facie case of wage discrimination¢cdtBends it
was justified in paying Halla higher salarypecause he worked for the company fovesal
decades and had supervisory authoritlgile Day’s employmet lasted less than two yeasd
his FAC position had no sualsponsibility. (D.E. 721 at 9; D.E. 1041.) FB also contends it
was justified in paying Eckert a higher salary because she had been with the company since
1993. (SUMF { 12; D.E. 89 at )2These affirmative defensesift the burden back to Day to
show they are actually pretextual.

4. Pretext

Plaintiff couldrebut FB’slegitimate, nordiscriminatoryreasons for paying him less than
Hall and Eckert“by showing (1) that the proffered reasons had no basis in fact, (2) that the
profferedreasons did not actually motivate [the pay disparity], or (3) that they msufficient
to motivate [the difference in pay]."Shazoy 744 F.3dat 959 (quotingChatman v. Toho Tenax
Am., Inc, 686 F.3d 339, 349 (6th Cir. 2012)).

Day argues that FB’s proffered reastor paying Hall more-the additional duties he
performed—is untrue, (D.E. 75 at 12), but has not offered any evidence elaborating on what
Hall's job actuallyentailed Plaintiff cannot show that the diffence in pay between hiand
Hall was not actually based on Hall's position having a supervisory role and slasantial
seniority. See Hicks695 F. Supp. 2d at 792 (“However, even if the Cawete to find that
Plaintiff has made out his prima facie case, the Defendant is entitled to synuzt@ment
because it has established an affirmative defense that the wage défesehie to a factor other
than race. [The comparator] was a senior representative with a higher start ggedrpéyan
Plaintiff.  Additionally, [the comparator] had fifteen (15) years of vable experience in

recruiting, propriety sales, and management and a doctorate degree, whenggisHaldionly
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nine months oflverifiable experience.The Plaintiff has presented no evidence to suggest that
Defendant’'s affirmative defense is pretextal. Similarly, Plaintiff cannot show that the
difference in pay between he and Eckert was also not based on her substantigf.senio

While Day claims that FB failed to preserve documents relating to Hall’'s tenur&RBiith
(D.E. 75 at 32), it is undisputethat Defendant notified I&ntiffs counsel that Hall's
employment records were no longer in its possession or control. g@Zat 9-10; Battle Dep.
at 19495, D.E. 76.) Day is not excused from failing to pursue other means of discovery to
obtain Hall's employment records, such as deposing Hall, or subpoenaing his employment
records from the other entity.

Day has failed toabut FB’s affirmative defensesor paying Halland Eckert a higher
salary Therefore, Defendant’s motion for summary judgmerth@xclaim is GRANTED.

B. Job Title

Day insists that=B’s refusal to give him the title of Human Resources Manager is race
discrimination actionable ued Title VII. (D.E. 75 at 67.) FB retortsthatits refusalto do so
wasnot an adverse empfment action (D.E. 721 at 16-11) As part of the prima facie case, a
plaintiff alleging race discriminatiorfmust demonstrate that he has suffered an adverse
employment actiot. White v. Baxter Healthcare Corp533 F.3d 381, 402 (6th Cir. 2008)
(quotation marks omitted).”An adverse emloyment action in the context of a Title VII
discrimination claim is a materially adverse change in the terms or conditiomsptdyenent
because of the employer’s actions.Kuhn v. Washtenaw Cnty7® F.3d 612, 625 (6th Cir.
2013) (quotingMichael v.Caterpillar Fin. Servs. Corp.496 F.3d 584, 593 (6th Cir. 2007)).

Examples include “hiring, firing, failing to promote, reassignment with sigemfiky different
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responsibilities, or a decision causing a significant change in beneM#ite 533 F.3d at 402
(quotingBurlington Indus. v. Ellerth524 U.S. 742, 761 (1998)).

There is no evidence that EBefusal to give Day the title of HR Manager has resulted in
a “materially adverse change in the terms or conditions of [his] employment Kuhn 709
F.3d at 625. Day applied forthe FAC position and was hired as suche retainedthat title
throughout hisemployment withDefendant Plaintiff's subjective belief that his job was
misclassifiedresulting in employees not respecting his authp(Day Dep. at 10304, D.E. 76-
7), is irrelevant, as the=FAC’'s job description stated that the positibad no supervisory
authority. (D.E. 7613 at 3.) “A ‘bruised ego’ or a ‘mere inconvenience or an alteration of job
responsibilities’ is not suffieint to constitute an adverse employment actidreavey v. City of
Detroit, 467 F. App’x 420, 425 (6th Cir. 2012)uotingWhite v. Burlington N. & Santa Fe Ry.
Co, 364 F.3d 789, 79¢6th Cir. 2004 (en banc)). Neither is “dissatisfying an employe&d”
(citing Spees v. James Marine In617 F.3d 380, 391 (6th Cir. 2010)Jherefore, Defendant’s
motion for summary judgment on thakaim is GRANTED.

C.  “High Potential” List®

Day statesthat the company’s “high potentialist consisted ofemployeeswvho could
possiblymove up the corporate laddemnd that FB’s refusal to put himn thelist was an
adverse employment action becaushkirtderedhis professional growth. (D.E. & 6-7.) He
did not explain what qualificationserenecessarypefore an employewaseligible to beplaced
on the list, bunoted thatwo Caucasian employe&gere included (Id.) FB respondshat this

omissionwasnot a materially adverse action becaiis#id not cause ahange in the terms or

® Defendant moved for summary judgment on Bagtaimsthat he wa continually denied promotions, and
that he was purposely misled by FB when it failed to provide him tymtes to help with other locationgD.E.
71-1 at 12.) As Day did not respond to these arguments in his respamserreply, the Court findshese claims
have been abandoned. Therefore, Defendamit®on forsummary judgment on these issi@S&RANTED.
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conditions of his employment. (D.E.-1lat 1+12.) FB’s refusal to place & on the “high
potential” list is the kind of‘mere inconvenience” that imsufficient toconstitute an adverse
employment action.Deleon v. Kalamazoo Cnty. Road Comnvi39 F.3d 914, 918 (6th Cir.
2014) (quotation marks and citation omittedyWhile Plaintiff may have subjectively believe
that hisfailure to be onthelist thwarted his growth potentialith the companyhe has presented
no evidence thate was passed up fanypromotionbecause athe nonlisting.

FB also insists that it had a legitimate, rdiscriminatory reason for omitting Dayofn
this list—he was unqualified. The “high potentidist, according to Defendaniicluded only
those employees who had the potential for moving into a génarahager job within the next
two to three years. (D.E. 7llat 1+12; Dep. of Tom White “(White Dep.” at 65, D.E.-13.)
White recalled that Day was not qualified because he had nocgalesnagement experience,
and had been with the company for less than two yeltsat(66.) Day testified that h&ied to
apply for other positionsvithin the organizationbut admitted therevas a legal hold omll
employee transferduring this timedue toa possible sale to Graeamd pending FTC litigatian
(Day Dep. at 666—67, D.E. 76-10.)

While Day states that FB’s reasons for omitting him from the list were false, 76.&
12-13), he has not demonstrated ttted company’s qualification requirements had no basis in
fact, or were somehow pretefdr race discriminatiofi. His conclusory allegations as to the
value of being on the “high potential” list are insufficient to survive summarymedy See

Arendalev. City of Memphis519 F.3d 587, 605 (6th Cir. 2008)n order to survive summary

® Day contends thafrate Scott and Whitney Chandler are appropriate comparators for his claing ari
from the company’s “high potentialfst. (D.E. 75 at 910.) The only argument he makes is that Battle sent an
email listing him and Chandler as “managerdd. &t 6.) This is insufficient to show that Day and these employees
were similarly situated.
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judgment, Plaintiff cannot rely on conjecture or conclusory allegations.Therefore,
Defendant’s motion on this claim is GRANTED.

D. Written Warnings

Plaintiff avers that-B’s issuance of two written reprimands were adverse employment
actions because they served as part ob#ses for his eventual termination. (D.E. 75-&.7 In
response, FBnaintainsthat the written warnings did not result in any targiloiss to Day, and
therefore cannot be adverse actions under existing case law. (D.E9-8®at FB also argues
that it had a legitimate, nedliscriminatory reaso for issuing the warnings arithere is no
evidence those reasons were pretextudl.af 10-12.)

1. Adverse Employment Action

Typically, written reprimands are not “matdly adverse employment action[ghless
[they are] accompanied by a loss such as demotion or salary reductiorjgrawal v.
Montemagnp 574 F. Ap’'x 570, 57677 (6th Cir. 2014). FB’s stated reasons for terminating
Day's employment were his “unilateral adjustment of compensation for atetemporary
employees” and “past misconduct.” (D.E.-¥8) Schultz, Battle and Kurtz testified that the
past misconduct imeded the incidents resulted in Day receiving twe written reprimands.
(Kurtz Dep. at 145, D.E. ?85; Schultz Dep. at 331, D.E. 757; Battle Dep. at 569, D.E. 76
1.) White, who approved Day’s dischargeas aware of théwo write-ups wh& hemade his
decision (White Dep. at 24, D.E. 78.) Plaintiff has sufficiently linked the two written
warnings to his termination, a “tangible employment action” that he was “in jgoprd
suffering, because of the [written warnings]Morris v. Oldham Cnty. Fiscal Coyr201 F.3d
784, 789 (6th Cir. 2000)Because Day has established a prima facie case of race discrimination,

the burden of production shifts to FB.
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2. Legitimate, ron-discriminatory reason
FB states that it hatkgitimate, nordiscriminatory reasafor issuing thetwo written
warnings—namely thatDay admitted tcaccessingross’s and Chandleriwork email accounts
without permission, anthatthe company concluded, after investigation, that Day’s computer
had ben accessing Battle’s electronic files through the company se(izeE. 89 at 1611.)
The burden of productioshifts back to Day to show that these ndiscriminatory reasons
actually mask discriminatory animus on the part of FB.
3. Pretext
As noted,Plaintiff can rebut FB’degitimate, nordiscriminatoryreasons forssuing the
written warningsby three different methods: (ihey had no basis in facf2) they did not
actually motivatethe written warningsor (3) they wereinsufficient to motivate the written
warnings Shazor 744 F.3dat 959(citation omitted. While not stated clearly in his brief, it
appearshe is attempting t@stablishpretext by arguing that FB’s reasons were insufficient to
motivatethe two written warnings. (D.E. 75 at 13.) In doingRlajntiff alleges that he had the
authority to access Chandler and Ross’s emails in the first instance, &mdhassecond, he
insiststhathe provided proof that Ross was remoting into his computer and pretending to be him
to sabotage his careefld.) He also states that the discriminat@ynosphere &B supports his
argument thabefendant’seasons were pretextualld. at 18-21.)

a. Insufficient to Motivate the Written Warnings

A plaintiff alleging that an employer’s decision was insufficient to motivateatheerse
employment action “is required to show by a preponderance of the evidence that ‘other
employees, particularly employees not in the protected class, were not [gitten warnings]

even though they were engaged in substantially identical conduct to that which the employe
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contends motivated its [decision to give written warnings to] [ ] [DayRtioades559 F. App’x
at 505 (quotingManzer v. Diamond Shamrock Cher@s., 29 F.3d 1078, 1084 (6th Cir.1994)
overruled on other grounds b@eiger v. Tower Auto579 F.3d 614 (6th Cir2009). “A
showing of the third type of pretext is a direct attack on the credibility of theogerd
proffered motivation for disciplining the plaintiff, and, if shown, ‘permits, but does ofire
the factfinder to infer illegal discrimination from the plaintiff's prima facie casé€hattman
686 F.3d at 349 (quotinganzer 29 F.3d at 1084).

As to the first written reprimand, Dafails to offer any employees outside of his
protected class that engaged in substantially identical conduct without recaivmgiten
warning (D.E. 75 at 10.) Chandler and Ross would seem to be appropriate comparators,
however, it is undisputed thatgy both received written warnings for aasoarising out of this
incident, negating Day’'s€ontentionthat he was treatedifferently because of his raceHe
cannot establisthat FB’s reasons for issuing the first written warning were pretextual.

As to the second warninglaintiff identified Ross as thsimilarly situatedCaucasian
employee whaavoided punishment even though Day insists that R@ssthe one who was
actually remoting into his computer and accessing Battle’s work fildsat(10, 13 Day Dep. at
350-51, D.E. 768.) Day’s proof on thipointis a series of screenshakst possibly show the
logins “Anonymous” and “MROSS” accessing Day’s work computer. (D.E. 77-20.)

However, to stablish that the companysason was insufficient to motivate the written
warnings, Day must show that he and Ross were similarly situat®ee Rutherford v.
Britthaven, Inc. 452 F. App’x 667, 671 (6th Cir. 2011) (“A plaintiff may establish pretext by
showing that the profferedondiscriminatory reasons were insufficient to motivate the [written

warnings]. Such insufficiency is often established through evidence demogstiiaat other
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employees, particularly employees not in the protected class, were not [gitten warnirgs]
even though they engaged in substantially identical conduct to which the empboyends
motivated [the written warnings] of the plaintiff.” (quotifgdanzer 29 F.3d at 1084). To be
similarly situated,

“the individuals with whom the plaintiff seeks to compare [his] treatment must

have dealt with the same supervisor, have been subject to the same standards and

have engaged in the same conduct without such differentiating or mitigating
circumstances that would distinguish their conduct or the emdayeatment of

them for it.”

Id. (quotingSmith v. Leggett Wire Ca&20 F.3d 752, 762 (6th Cir. 2000)).

Day has not offered any evidence explaining how he and Ress subject to the same
standards or engaged in the same conduct) that FB’s reass for issuing the second written
reprimandto Day and not Roswvas pretextual. Ross and Dayvere not subject to the same
standards since the compatiyectedRoss asits IT analyst,to monitor Day’s computeactivity
following his first written warning (Schultz Dep. at 5%4, D.E. 757.) Ro0sss role as anT
analyst is the kind of differentiating circumstance that distinguisheohduct from Day’s and
explainswhy FB gave only Day a written warning\side from Day’s belief that Ross was using
his login to access Battle’s fileand a series of screenshots showing an “MROSS” logging into
his computer, there is no other evidence supporting his allegdi@drihe was treated differently
because of his raceBecause Day cannot show thasimilarly siuatedCaucasian employee
engaged iike conduct, but did not receivevaitten warning,Defendant’s motion for summary
judgment on this claim is GRANTED.

E. Termination

The parties do not dispute that Day can meet the first three elements of #epremace

discrimination clamn arising from his termination. (D.E. 89 at Sdpwever, FBinsists thaDay
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wasnottreated differently oreplaced by similarlgituated Caucasianandthere is no evidence
that the company’tegitimate, nordiscriminatory easons for terminating his employmevere
pretextual (D.E. 71-1 at 13-17; D.E. 89 at 12-16.)

1. Treated differently tha or replaced by similarly situated Caucasians

Plaintiff alleges that he was the only employee punished for the SPO budget overrun, and
that Caucasian employees like Battle and Kim Quick, the SPO production superdsoot di
suffer any repercussions (D.E. 75 at 10.) Alternativelyhe argues that FB repladenim with
two Caucasian employeésllowing his termination (Id. at 16-11.) FB states thabne of the
two Caucasian employees hired after Day’s terminatas an administrative clerk whavas
assisting the Jackson management staff with HR alditional issues, andhe other,an IT
analyst (D.E. 89 at 1213)

As noted, the fourth element of a prima facie race discriminatiaimn requires the
plaintiff to show that he was replaced by a person outside the protected class or was treated less
favorably than a similarly situated individual outsafehis protected class.Laster, 746 F.3cdat
727. Here, drawing all reasonable inferences in favor of Day, the Court fihdshe has
established a prima facie casferace discrimination See Vincent v. Brewer C&14 F.3d 489,
496 (6th Cir. 2007) (“[T]his court has consistently held that a showing that a plaintiff’
replacement was not a member of the plaintiff's protected class was sufficieatidfy the
fourth element [of a prima facie race discrimination claim].”A jury could conclude that Day
was replaced by the two Caucasian employees that werefbil@aing his termination. The
burden of production shifts to FB to provide a legitimate,-disgriminatory reason for his

termination. FB justifiedterminating Plaintiffoecause of his admission that he authorjzayg
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increasedor certain temporary employees. (D.E. 89 at 13.) The burden nowtehidtsy to
show theseeasons arpretextual.
2. Pretext

Plaintiff contends that FB’s reasons for terminating his employment faksesand were
actuallymotivated byhis complants about racial discriminationD.E. 75 at 11.) Again,dtan
rebut FB’slegitimate, nordiscriminatory reasonBy showingthey (1) hadno basis in fact, (2)
did not actually motivatdis termination or (3) were insuftient to motivatehis termination
Shazoy 744 F.3dat 959 (itation omitted). Plaintiff attemptdo rebut the company’s reascasd
demonstrate pretexty arguingthey had no basis in fact, or were insufficient to motieate
termination (D.E. 75 at 13.)

a. Insufficient to Motivate Discharge

Again, aplaintiff attempting to demonstrate pretext under thisl prong must show that
“ other employees, particularly employees not in the protected clagsnotefired even though
they were engaged in substantially identical conduct to that which the y@anplontends
motivated its discharge of [Day].”"Rhoades559 F. App’xat 505 (quotingManzer,29 F.3dat
1084,overruled on other grounds I&yeiger v. Tower Auto579 F.3d 614 (6th Cir. 2009)

FB'’s statedustification for terminating Day’s employme#his unilateral increase of the
temporary employeegay rates in violation of company polieysuffers from several defects
that would allow a jury to believe that those reassaee insufficient tanotivate his discharge.
See Manzer29 F.3d at 1084. Battle, the operations manager dpdargofDay’s employment,
testified that any pay raises for temporary employees have to be apfirstvby the operations
manager. (Battle Dep. at 259, D.E. 78attle recalled that the process for givipay increases

to temporary employeesvolved aprodiwction manager going tine FAC to request a raise, and
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to have it approved by the operations mandgdore it was sent to the employment agencies
(Id. at 223-24.) He stated that there was @wompanyrequiremenbr policy that anypaperwork
be completedhat memorialized eithéhe pay raise reqsefrom the production managessto
obtainthe operation manager’s approvald. (@t 224.) Battle speculated that the only tangible
evidencemight be an email from the FAC to the employment agency requdbkgnmcrease.
(Id. at 224-25.) Kurtz, who became operations manager on April 1, 2012, was asked

Q: Was there ever any written policy that séwt Jerry Day had to get authority
from the operations manager to approve a change in the rate of pay of a temporary
employee if that had been requested by the production manager?
You said “written,” right?
Written.
I’'m not aware of any.

You're just saying that's a common sense policy?

It's common business practice.

o » O » O »

If Jerry had been thédlR manager, would he have had authority to make
adjustments of temporary employees’ hourly rate of pay at the request of
production managers?

Not solely, no.

And “not solely” means he would have to check —

He would have to review it upwardsd get approval, yeah, present the case.

o ® O x

Would he have to get that approval in writing, or could it be given orally?
A: | think it could probably be given verbally, sure.

(Kurtz Dep. at 132-33, D.E. 78-15.) At his deposition, Day was asked
Q: Whenwas the first time you gave a pay raise to a temporary employee?

MS. LUNA: Object to the form.
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A: | cannot recall. All | can remember is Tina [Kaveney] telling me, you know,
You’re_ in charge of the temps and temps’ pay. | can’t recall when an increase
was given.

(Day Dep. at 702, D.E. #60.) Kurtz, who was investigating the temporary employees’ pay
rates, testified that he called Kaveney on July 2, 2012, and that she stated shelch®aeyr bhe
could do pay increases on his own or that he had authority to do that. (Kurtz Dep. at 167, D.E.
78-15.) This would raise a disputed material fact resulting in the denial of Defendaotisn
for summary judgment on this claim.

However, “the fact that the policy was unwritten does not mean that it is an umdfidusta
to which to hold employees. The inquiry in such cases is not about what the paliajyact
entailed, but whether the same actwas taken by multiple similadgituated employees with
regard to the workplace policy and if they wereated differently in accordance with their
membership in a protected clas®Juintanilla v. AK Tube LLCA77 F. Supp. 2d 828, 834 (N.D.
Ohio 2007);Rutherford 452 F. App’x at 671"A plaintiff may establish pretext by showing that
the proffered nondiscriminatory reasons were insufficient to motivate thbadige Such
insufficiency is often established through evidence demonstrating ‘that otheoyeeml
particularly employees not in the protected class, were not fired even thoyganteged in
subgantially identical conduct to which the employer contends motivated its discbatpe
plaintiff.””) (quoting Manzer 29 F.3d at 1084). Agaim be similarly situated,

“the individuals with whom the plaintiff seeks to compare [his] treatment must

have dealt with the same supervisor, have been subject to the same standards and

have engaged in the same conduct without such differentiating or mitigating

circumstances that would distinguish their conduct or the employer’s treatment of

them for it.”

Id. (quotingSmith 220 F.3d at 762).
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Recently, inPigott v. Battle Ground Acad909 F. Supp. 2d 949 (M.D. Tenn. 2012), the
district court found that the plaintiff had demonstrated pretext in the decision tmageniner
employment because the defendatitsability to articulate and implement consistent policies”
left factual disputes that could peit a jury to discredit its nahscriminatory reason for
terminating plaintiffs employment.ld. at 963. Specifically, the district court found that the
policy relied on by the defendants in terminating plaintiff's employment was nbémvand was
applied in an inconsistent manneld. at 963-64. However, the plaintiff inPigott had also
provided evidence that the defendants’ policy had not been appbesistently to other,
similarly situated employeedd. at 964.

Here, by contrast, Day has not sholow other, similarlgituated employeesutside the
protected clasavoided punishment for increasing temporary employees’ pay rates eveh thoug
he was terminatedHe seeks to compare himself to two Caucasian employees, Battle and SPO
production manager Kim Quick, (D.E. 75 at 10), but there is no evidence that eitiemnof
served as FB’s poindf-contact for the employment agencies like Day dRlaintiff has not
shown that these two employeeger approved a pay raise for a temporary employee, or that
they had anyirectinteraction with the employment agencie€Becaise these two employees did
not engage in substantially identical conduct, Day cannot show that FB’s bgitimon
discriminatory reasons were insufficient to motivate his discharge.

b. No Basis in Faét

A plaintiff seeking to demonstrate pretesy allegirg an employer’s decision had no
basis is fact is essentially “an attack on the credibility of [an employeiBspn and ‘consists of

showing that the employer did not actually have cause to take adverse action dgainst t

" Defendans memorandundid not reference the “honest belief” rula the section addressing Plaintiff's
race discrimination claimHowever the Court willconsider the application of the rule here because both sides fully
briefed that issue as it relates to Plaintiff's retaliation claim.
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employee based on its proffered reason, and thus, that the proffered reason is pfet@xbbal
v. Calvary UnitedMVlethodist Church505 F. App’x 508, 513 (6th Cir. 2012) (quotiBgeger v.
Cincinnati Bell Tel. Co., LLC681 F.3d 274, 285 (6th Cir. 2012NManzer 29 F.3d atl084
(holding that a plaintiff must put forth “evidence that the proffered bases dopl#intiff's
discharge never happenad., that they are factually fal§e(citation and internal quotation
marks omitted) “At the pretext stage of the analysisg@§) must show ‘more than a dispute over
the facts upon which the discharge was base@uitry v. Brown __ F. App’x ____ , No. 13
6320, 2015 WL 1783800, at *7 (6th Cir. Apr. 21, 2015) (quotteeger 681 F.3d at 285).
Instead, a “[p]laintiff must put forth evidence that [the] Defendant|[ ] did not ‘hgnleslieve’ in
the given reason for Plaintiff's terminationAbdulnour v. Campbell Soup Supply Cs02 F.3d
496, 502 (6th Cir. 2007)Day testified that when he was hired, Kaveney told Hua had the
authority to handle all pay raises for temporary employsexl that this unilateral power was
subsequentlgonfirmed by Battle. (D.E. 75 at 13Because of thialleged authorityconfirmed
by Battle, Day contendsFB’s termination ofhim for increasingthe emporary employees’
salariesbased on theiolation of some unwritten company policy watse andpretextual. (Id.
at 17418.)
Iv. Honest Belief Rule

However, even if Day has put forth evidence that would allow a jury to reject FB’s
proffered reasons for terminating his employmehé& company believes it is still entitled to
summary judgment because Kurtz, Schultz, White and Battle all had an hdrefsthiaé Day
had raised the temporary employees’ wages without first obtaining pemifsim the
operations manager, which, along with his previous misconduct, justified his teamin@LE.

89 at 21-23.)
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The Sixth Circuit utilizes a modified veosi of the “honest belief” rule. “The ground
rules for application of the honest belief rule are clear. A plaintiff is requarsddw ‘more than
a dispute over the facts upon which the discharge was bassek§er681 F.3d at 285 (quoting
Braithwaitev. Timken Cq.258 F.3d 488, 4934 (6th Cir. 2001)). Instead, an employee “must
put forth evidence which demonstrates that the employer did not ‘honestly belieye in t
proffered nordiscriminatory reason for its adverse employment actidrdithwaite 258 F.3d
at 493-94.

“Under [thig] rule, an employer’s proffered reason is considered honestly held

where the employer oaestablish it reasonably rd] on particularized facts that

were before it at the time the decision was made. Thereaftdnttien is on the

plaintiff to demonstrate that the employer’s belief was not honestly held. An

employee’s bar assertion that the employer’s proffered reason has no basis in

fact is insufficient to call an employer’s honest belief into question, arsl téail

create a genuine issue of material fact.
Seeger681 F.3d at 28%quotingJoostberny. United Parcel Servs., Incdl66 F. Appx 783 791
(6th Cir. 2006)) “When an employer reasonably and honestly relies on particularized facts in
making an employment decision, it is entitled to summary judgraenpretexteven if its
conclusion is later shown to lmistaken foolish, trivial, or baseks” Chen 580 F.3d at 401
(internal quotation marks and citation omittedjiowever, “the burden is on the employer ‘to
establish its reasonable reliance on the particularized facts that were ibedb the time the
decision was made.Clay, 501 F.3d at 714quotingWright v. Murray Guard, In¢.455 F.3d
702, 708 (6th Cir. 2006)).

“We have not required that the employer’s decisimaking process under scrutiny ‘be
optimal or that it left no stone unturned. Rather, the key inquiry is whéhentployer made a

reasonably informed and considered decision before taking an adverse emplogtoarit a

Seeger681 F.3d at 28%quoting Smith v. Chrysler Corp155 F.3d 799, 807 (6th Cir. 1998)).
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Further, “the falsity of [a] [d]efendant’s reason for terminating p&dintiff cannot establish
pretext as a matter of law’ under the honest belief ride.(quotingJoostberns166 F. App’xat
794). “As long as the employer held an honest belief in its proffered reas@ngmployee
cannot establish pretext even if the employer’s reason is ultimately folberhistake, foolish,
trivial, or baseless.”ld. at 285—-86 (quotin@mith 155 F.3d at 806.) “An employer’s invocation
of the honest belief rule does not automatically shield it, because the eenplage beafforded
the opportunity to produce evidence to the contramgh as an error on the part of the employer
that is‘too obvious to be unintentional.’'td. at 286(quotingSmith 155 F.3d at 807).

Thereremains agenuine dispute of material fact as to whether the reledacision
makersheld an “honest belief” that Day had violated company policy by increasing the
temporary employees’ wages and reasonably relrethe facts presented to them by the 2012
investigation. At her deposition, Schultz testified that

Q: Have yau ever seen anything in writing where it has said that the
plant manager is the one that has to approve temporary raises as

opposed to Tom Weaks or Mr. Koel&clkould request and make
sure a temporary received a raise?

A: Not that | recall seeing anytlgn

Q: If it's a rule, it's an unwritten rule?

A: If it's a rule.

Q: Do you know anywhere where that rule is in writing that only the
plant manager can approve adjustment to temporary employees’
pay?

A: At this time, | can’t recall seeing anything like that.

Q: | don’t mean to be flippant, but we’'ve been crossing swords for

two years, and that's been one of the central issues. You think if
that rule was written down anywhere, we would have found it by
now?

8 These two individuals were production managers in the Jackson facility
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A: | don’t know.

Q: Would you do this, would you look for it one more time?

A: | would.

Q: If you find there is a written rule that existed, that was written
down somewhere before Mr. Day was fired, could you get that to
Ms. Sponseller?

A: I will.

Q: You would agree with me that terminatingemployee is the most
severe sanction that a company can do, perhaps other than criminal
prosecution?

A: Yes.

Q: And that it’s fair to give an employee warning if they’re violating a
rule?

A: Yes.

Q: And that if the violation of the rule is severe enough to result in
termination, there ought to be fair notice?

A: Yes.
(Schultz Dep. at 221, D.E. 7511.) Schultz recallechat temporary employees wegéven
raises after Day’s termination, and thhe process wasmemorializedwith a written list
approwed by Battle. Ifl. at 26-27.) At his deposition, Kurtz testified that Batihsked him to
investigate why the SPO budget had been exceeded. (Kurtz Dep. at 79, %) 18 doing
so, Kurtz interviewed several individuals and asked specific questilohls.K{rtz was asked
Q: How did Jerry [Day] document that he had been given approval for

the change in the rate of pay?

A: | don’t remember ever seeing anythithigit he was given approval
to do that. In fact, what my investigatioavealedwas that he
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didn’t have authority to do that, to give rates of pay increases to
temporaries.

(Id. at 83-84.) Kurtzstatedthat he did not investigate whether Day’s predecessors had approved
temporary employees’ pay increasefd. &t 85-86.) He also saidhathe asked Battle whether

he authorize@dny ofthe pay increases that Day waaxused of approvingnd Battle said hiead

not. (d. at 8788.) Kurtz and Schultz met with Day on June 27, 2012 and asked about the pay
increases, to which Dagtatedhe was bld by Kaveneythat he was responsible fall the HR
functions in Jackson, which included taethority to give pay raisa® temporary employees

(Id. at 99-10Q) On July 2, 2012Kurtz contactedaveney, who told him she never told Day he
had authority to increashe temporariespay rates without the operation manager’s approval
but insteadhad instructed himto work with the JJackson managemestaff when adjusting
salaries (Id.)

There is evidence in threcord that there was no written policy for approving temporary
employees pay ratesThere is a dispute as tghether this unwritten policexisted or was
enforced consistentlpefore Day was hiredas Kurtz's investigation only focused pay raises
given while Day was the FAC. (Kurtz Dep. at-&, D.E. 7815.) Considering all of this
evidenceajury could conclude that the relevant decision makers did not have an honest belief in
the factssupporting their decision to terminate Dagmployment. See Wright v. Univ. of
Cincinnat, __ F. Supp. 3d ___ No. 1:13CV-529, 2014 WL 4912877at *6—7 (S.D. Ohio
Sept. 30, 2014). Therefore, Defendant’'s motion for summary judgment on this claim is

DENIED.®

° Plaintiff has offered evidence he believes demonstrates thatdiscriminatory atmosphere at the
company’sJackson facility and supports his pretext argumertowever, only two of his race discrimination
claims reach the pretext stage of ftieDonnel Douglashburdenshifting framework. The Couttasfound that
genuine issues of material fact remain aghi® reasons justifying Plaintifféermination. However, the Court
concluded that Day was unable to demonstrate pretext in the Defends#ns for issuing him two written
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. Hostile Work Environment

Day alleges that following his complaints of race discrimination and retalinéonas

subjectedo a hostile work environmeninder Title VIl and the THRA. (Compl. 11228, 38;

D.E. 75 at 21-23. Courts analyzing hostile work environment claims under both statséethe

same standardsSee Jones v. City of Franklid68 F. App’x 557, 565 (6th Cir. 201Z)0
succeed on a Istile work environment claim, “a plaintiff must demonstrate that (1) [he]
belonged to a protected group, (2) [he] was subject to unwelcome harassment, (3) theeharassm
was based on race, (4) the harassment was sufficiently severe or pervasivdtie atteditions

of employment and create an abusive working environment, and (5) the defendant knew or
should have known about the harassment and failed to Wétliams v. CSX Trams Co, 643

F.3d 502, 511 (6th Cir. 2011) (citifdoore v. KUKA Weldingsys. & Robot Corp.171 F.3d

1073, 107879 (6th Cir. 1999)).

Title VII “does not set forth a ‘general civility code,” and it does not protect employees
from the ‘ordinary tribulations’ accompanying roftthemi[ll], if sometimes petty, social
interactiors.” Henry v. Fed. ResveBank of Atlanta__ F. App’x ____, No. 18618, 2015
WL 1652415, at *2 (6th Cir. Apr. 14, 2015) (quotikRgragher v. City of Boca Ratps24 U.S.

775, 788 (1998)). Instead, Title VII “targets conduct that ‘unreasonably irtesifevith [an
employee’s] work performance by creating an intimidating, hostile, oensiffe work
environment.” Id. (quotingHafford v. Seidnerl83 F.3d 506, 512 (6th Cir. 1999)).

Day provides several incidents in supporthd hostile work envonment claimwhich

include (1) receivingtwo written warnings; (2) harassing remarks; (3) receiving blame for

actions he did not cause; (4) diminigdresponsibilities over time; (5) failing to give him the

warnings becauske could notidentify a similarly situated employeeTherefore, the Court need natdress the
relevancy ofPlaintiff's discriminatory atmospheewidenceat this time.
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title of HR Managerand its corresponding salgrand (6) failing to place him on the “high
potential” list. (D.E. 75 at 22.) FB disputes whettierse incidentsatisfy thethird and fourth
elementf a hostile work environment claim. (D.E. 71-1 at 17-24.)

A. Harassment Based on Race

While Plaintiff lists a litany of exampleshe contends were sufficiently severe and
pervasive to alter the cditions of his employment, heas failed tadlemonstratéiow several of
themwere based ohisrace. A plaintiff can prove harassment was based on race “by either (1)
direct evidence of the use of raggeecific and derogatory terms or (2) comparative evidence
about how the alleged harasser treated members of both races in aran&eslorkplace.”
Williams, 643 F.3dat 511(citing Oncale v. Sundowner Offshore Servs.,, 1623 U.S. 75, 881
(1998)). “Harassment is based on race when it would not have occurred but for nhi# plai
race; the harassing conduct need not be overtly racist to qualidly.{citing Clay v. United
Parcel Serv., In¢.501 F.3d 695, 706 (6th Cir. 2007)).

1. Written Warnings

Day aversthat the two written warningbe received contributed to the severe and
pervasive work environment at FB, (D.E. 75 at 22), but doeserptain how they can be
characterized asarassment based on his ra&ee Russell v. Univ. of Toled&87 F.3d 596, 608
(6th Cir. 2008) (“Again, however, the plaintiff has adduced absolutely no evidence to indicate
that any of the allegedly hostile orrhasing actions were in any way rdugsed.”). It is
undisputed that two Caucasian employats received written warnings fozonduct arising
from one ofthese events(Schultz Dep. at 48-49, D.E. 75-9.)

Plaintiff received a second written reprimanoim Schultzbecausesheconcluded that he

had accessed Battle’'s work files through the company seil@r.at 86, D.E. 751.1.) After
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receiving this secondavarning, Day accusedRoss of remoting into his work computer and
accessing Battle’s files in an attempt to sabotage his employ(DanytDep. at 3561, D.E. 76
8; Id. 486—89 D.E. 769.) He contends that after he made this allegation, FB refused to conduct
an investigation. Day produced severa@lomputer screenshots that appear to show the logins
“Anonymous”and “MROSS” accessing what appears to be Day’s work computer. (DZb.)/7
Plaintiff cannot offer anylirect or circumstantiadvidence thathe seconavarningwas based on
race. He has not shown that either warning “would not have occurred but for [his] race.”
Williams, 643 F.3d at 511.Therefore, this incident cannot support a hostile work environment
claim.
2. Unfair Blame for Actions Not Causely Plaintiff

Plaintiff offers no factual contedr this examplebutinstead, directs the Court to comb
through the eighteepage “Discrimination” section of his brief for citations that support this
allegation. $eeD.E. 75 at 22.) Aftereviewing thatsectionof Day’s brief, the Court is unable
to determine what unfair blame he allegedly receive®s such, the Court caoh make the
determination that thignfair blame was based on Dayace. See Miller v. GenMotors, LLG
No. 1214633, 2015 WL 128012, at *224 (E.D. Mich. Jan. 8, 2015) (granting summary
judgment in favor of the defendant on the plaintiff's hostile work environment claim lgetaus
only included “general allegations” and failed to provide evidence that theifblaias harassed
on the basis of hisace). Therefore, this incident cannot support a hostile work environment
claim.

3. Diminished Responsibilities
Day againfails to provide the Gurt with any specific fas for this example and how it is

evidence of a hostile work environmenReviewing the “Discriminatichsection of his brief
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fails to shed any light on what responsibilities were taken from. hieeid. Therefore, this
incident cannot support a hostile work environment claim.

B. Severe or Pervasive

“Title VII protects employees from workplace [ ] permeated with discriminatory
intimidation, ridicule, and insult that is sufficiently severe or pervasive tothkkeconditions of
the victim’s employment and create an abeisvorking environment . . 7. Warf v. U.S. Dep
of Veterans Affairs713 F.3d 874, 878 (6th Cir. 2013) (internal quotation marks and citation
omitted). This conduct must be “'severe or pervasive enough to create an environment that a
reasonable person would find hostile or abusive e victim must subjectively regard that
environment as abusive.’Ild. (QquotingBowman v. Shawnee State UnR20 F.3d 456, 463 (6th
Cir. 2000)). In considering whether a work environment is hostile, courts look to “the
frequency of the discriminatprconduct; its severity; whether it is physically threatening or
humiliating, or a mere offensive utterance; and whether it unreasonablieresewith the
employee’'s work performance.” Id. (quoting Bowman 220 F.3d at 463.) “A ‘work
environment viewed as a whole may satisfy the legal definition of an abusive warknenent .
. . even though no single episodessegheTitle VII threshold.” Id. (quotingWilliams v. Gen.
Motors Corp, 187 F.3d 553, 564 (6th Cir. 1999)).

1. Harassing Remarks

Day alleges that he was subjected to “harassing remarks.” (D.E. 75 atig2ipes not
identify who made the remarks, what the remarks were, or when they occurred, ayaept
directing the Courto searchthe “Discrimination” section of his brief(ld.) The Courtassumes
that Plaintiff is referencingstatementsllegedly made by Bob Battle Sometime in 2010 or

2011, Battle calleé female employee, a “Mexican(ld. at 20-21.) Day recallsthat sometime
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in 2010 or 2011, Battle askddm whether he woulbe attending a jazz or blues festival, to
which Day remarked that he duidlunteerat such a festival(Id.) He remembers Battle telling

him that they needed to “hire a handicapped minority” for a vacant production supervisor
position. (Id.) Day recals that Battle called him a “halfbreed” after hearing that some of
Plaintiff's ancestors were both white and blaakd alscsaid he did not like being in the same

bar as African Americans or homosexuafsl.)

2. Failure to give HR Manager itle, corresponding py andto place on
“High Potential” | ist

As discussed)ay believes thawhile he washired toperformHall’s duties FB’s refusal
to give him Hall'stitle and salarycreated @ostile work environment. (D.E. 75 at 2Z)e also
insists thatFB’s refusalto place him on the “high qtential' list, while similarly situated
Caucasian employees weferther supports his hostile work environmelaim. (Id.)

3. Conclusion

Considering all of these incidents together, the Court finds that they do not rise to t
kind of harassment that wasufficiently severe or pervasivéo support a hostile work
environment claim as a matter of lawNone oftheseallegations demonstratebat Day’s
workplace was permeated with discriminatory intimidation, ridicule, or insult.selmeidents
were notwidespread Battle’sstrayremarks while possiblyoffensive,occurred over aeriodof
two years These incidents were not sevelattles comments, FB’$ailure to give Day Hall's
job title or salary andits refusal to place him on the “high potential” list did radter the
conditions ofDay’s employment and create an aiue working environmentWarf, 713 F.3d at
878. Therefore Defendant’s motion for summary judgment on this claim is GRANTED.

" . Retaliation
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Day allegeshe was terminatedecause of thaumerous complainise madeaboutracial
disparityat the Jacksofacility. (D.E. 75 at 2431) “Title VII prohibitsdiscriminating against
an employee because that@oyee has engaged in condpottected by Title VII.” Laster, 746
F.3d at 729.S0 does the THRABobov. United Parcel Serv., Inc665 F.3d741, 7586th Cir.
2012). To establish a prima facie retaliation clairsing circumstantial evidencasin this case,

a plaintiff is required to show that “(1) he engaged in protected activity, (2lefendant] knew
that fthe plaintiff] had exercised his civil rights, (3) the [defendant] took an adverse emgdym
action against [the plaintiff], and (4) there was a causal connection betweenajtitdf'p]
protected activity and the adverse employment actioKtihn, 709 F.3d at 62728 (citing
Morris, 201 F.3d at 792). The burden of establishing a prima facie caseretfliation is
“minimal; all the plaintiff must do is put forth some credible evidence that enablesuhe@o
deduce that there is a causal connection between the retaliatory action and élbegrot
activity.” Dixon v. GonzalesA81 F.3d 324, 333 (6th Cir. 2007) (citiegOC v. Avery Dennison
Corp. 104 F.3d 858, 861 (6th Cir. 1997)).

If Day makes out a prima facie case, the burden shifts to FB to “produce a legitimat
non+etaliatory reason for its actid Montell v. Diversified Clinical Servs., Inc/57 F.3d 497,
504 (6th Cir. 2014). If FB produces such a reason, “the burden shifts back to [Day] to put
forward competent evidence from which a reasonable jury could conclude that éderstesion
is meely pretextual.” Id. “Ultimately, [Day] will have to ‘establish that . . . [his] protected
activity was a butor cause of the alleged adverse action by the employ&t. {quotingUniv.

of Tex. Sw. Med. Ctr. v. Nassar _ U.S. , 133 S. Ct. 2517, 2534 (2013)).

A. Which retaliationclaims areproperly before the Court
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The Court must first determine whether Day has pled multiple retaliation claims
Plaintiff allegesin his response brighat after submitting each of hisve internal complaints
the company retaliated against hif@.E. 75at 23-29.) Title VIl makes it “unlawful . . . for an
employer to discrimiate against any . . . employee| ]. because he has opposed any [@ect
made . . . unlawful . . . undénis subchapter. 42 U.S.C. § 20008(a). The term “oppose” is
left undefined in the statute, but the Supreme Court has held that it carriesngsyordeaing,

“to resist or antagonize. . ; to contend against; to confront; resist; withstan@rawford v.
Metro. Gov’t of Nashville & Davidson Cnty., Ten&55 U.S. 271, 276 (2009) (citing Webster’'s
New International Dictionary 1710 (2d ed. 1958Jhis means Title VII protects not only formal
complaints filed with the EEOMut also complaints to managemetiaster, 746 F.3d at 730.

Day submitted internal complaints on July 13, 2011, July 18, 2011, November 11, 2011, April
24, 2012, June 28, 2012 aadEEOC charge on Jylb, 2012. FB’ssummary judgment motion

only focuses orretaliationarising fromDay’s June 28, 2012 complaint and his July 6, 2012
EEOC charge (SeeD.E. 71-1 at 25-26; D.E. 89 at 20-P1

In his complaint, Day brings “claims involv[ingjh ongoing series of discrimination and
retaliation based on rate(Compl. § 1, D.E. 1.)He alleges that h&xperienced discrimination
and retaliation in job duties, salary, and privileges, discriminatory commentsedir® him,
failure to promote in his employment, and finally termination of his employnilelbdsed upon
his race and upon reporting to the EEOQd.)( He “has also sued Defendant for retaliation for
Plaintiff's opposition to gender and race discrimination pursuant to 42 U.S.C. § 2(B)0¢¢)
(2010).” (d. T 7.) Under the “Facts” section of his complaRigintiff claimsthat he “filed a
written complaintto the division Human Resouroganager on July 18, 2011. In retaliation f

his complaint, the OperatioManager routinely denied Plaintiff's request famigs that were
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necessary for hipb.” (Id. § 25.) He also catends that “[o]n approximately August 1, 2012, the
Defendant received a copy of Plaintiffs EEOC charge, and Plaintiff wasnteed on August
13, 2012 in retaliation for his reporting to the EEOC and for filing an EEG&de.” (d. 1 35.)
Under the “Causes of Action” section of his complaint, Dstg the following: “Under Title VII

of the Civil Rights Act of 1963sp) for discriminatory and retaliatory treatment based on race
and for retaliation for filing an EEOC Complaint.id( 38a.)

The Caurt finds that Dayhas pled two retaliation claimenerelated tothe July 6, 2012
EEOC targe, and the oth&s the July 18, 201internal complaint See Cole v. Shadoan32 F.
Supp. 2d 428, 437 (E.D. Ky. 2011) (“Although there is no allegatioBlaintiffs Complaint
about bullying or retaliation after May 9, 2009, Plaintiff argues these newsclainesponse to
summary judgment. . . . The deadline for the parties to move to amend pleadings [has Ipassed]
is too late now for Plaintiff to badding new allegations.”see alsdlOA Charles Alan Wright,
Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure § 2723 (3d ed. Supp. 2005)
(“A non-moving party plaintiff may not raise a new legal claim for the first time in regptans
the @posing party’s summary judgment motion. At the summary judgment stage, the proper
procedure for plaintiffs to assert a new claim is to amend the complaint in acmreisim Rule
15(a)”). The Sixth Circuit has stated that the Federal Rules of Civddeluwre “require that we
not rely solely on labels in a complaint, but that we probe deeper and examine thacgubf
the complaint.” Minger v. Green239 F.3d 793, 799 (6th Cir. 2001). However, “[o]nce a case
has progressed to the summary judgmergesta. . ‘the liberal pleading standards . . . are
inapplicable.” Tucker v. Wion of Needletrades, Induand Textile Emps407 F.3d 784, 788
(6th Cir. 2005)(quoting Gilmour v. Gates, McDonald & Co0382 F.3d 1312, 1315 (11th Cir.

2004)).
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Defendant did not addre&¥aintiff's claim of retaliation arising fromhis July 18, 2011
internal complaint; therefore, its motofor summary judgment on that issiseDENIED. See
Celotox Corp, 477 U.S. at 323 (“Of course, a party seeking summary judgment always bears the
initial responsibility of informing the district court of the basis for its motion”). . .

B. Termination

For the purposes of its motioRB concedes that Day can satififie first three elements
of the prima faciecase but argues he has failed to establish a causal connection between his
protected activities and terminaticendcannot show that FB’s legitimate, nogtaliatory reason
for terminating him was pretextua(D.E. 71-1 at 24-28; D.E. 89 at 19-23.)

1. Causal Connection

Day sent Schultz an internal complaint on June 28, 284@ submitte@dn EEOC charge
on July 6, 2012 His employment was terminated on August 13, 20EB. insists that because
hewas on his finalritten warning, andeinginvestigaedfor raising temporary employegsay
rates an inference of causation cannot be based solely on the temporal proxitweitéis
termination ad the filing of those complaints. (D.E. 71-1 at 25.)

“Causation is shown where the evidence‘ssifficient to raise the inference that
protected activity was the likely reason for the adverse actisfurtz v. McHugh423 F. App’x
572, 578 (6th Cir. 2011(quotingMichael 496 F.3d at 596).Typically, the causal connection
element is satisfied'dnly where the adverse employment action occurred within a matter of
months, or less, of the protected activityGambill v. Duke EnerggZorp., 456 F. App’x 578,

589 (6th Cir. 2012) (quotinBixon, 481 F.3d at 334).

However, n University of TexasSw. Med. Ctr. v. Nassar __ U.S. , 133 S. Ct.

2517 (2013), the Uted States Supreme Court noted that &mployee who knows that he or
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she is about to be fired for poor performance, . . . . [tJo forestall that lawful action, .ht.bmig
tempted to make an unfounded charge of racial, sexual, or religious discrimitiagionwhen
the unrelated employmeattion comes, the employee could allege that it is retaliatitoh.at
2532. Thisstatemenexpands orthe Court’s holdingin Clark Cnty. Sch. Distv. Breeden532
U.S. 268 (2001), that “[eJmployers . . . proceeding along lines previously contedydlaough
not yet definitively @termined, is no evidence whaer of causality.” Id. at 272. The Sixth
Circuit has stated that “employees who are about to be fired should not abusél thghts
protections by filing frivolous harassment complaintsowever, it cannot be open season for
supervisors to . . . harass poorly performing employees. Such employeesilhmhesipsovided
with their legal protections.Montell, 757 F.3d at 507.

The Sixth Circuit proposed balancing these competing interests by refusimgeto
causation based solely aemporal proximity when theres ievidence that the employer was
investigating the employee prior to the protected activdy This requires courts to

analyze the evidence of how and when the adverse employment action occurred to

determine whether it squares with the action previously contemplateiddoks,

then temporal proximity is not evidence of causality, but if the adverse

employment actin is unlike the action previously contemplated or does not occur

on the schedule previously laid out, then the temporal proximity of the adverse
action to the protected conduct is certainly evidence of causation.

Id. Courts considering retation claims with these issues must determine “what made [the
employer] fire [the employee] when it did.'Id. (quotingHamilton v. GenElec. Co, 556 F.3d
428, 436 (6th Cir. 2009)).

In Montell, there was evidence that the defendant had “takeifisagri time to develop a
written record of [plaintiff's] poor performance,” including the development pedormance

improvement plan, documented oral counseling and two written warnldgsThere was also

evidence that multiple supervisors had beemnsulted before each step was takieh.at 50708.
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The final warning issued by the defendatdted that the plaintiff had thiriyays to meet the
requirements set forth in the performance improvement, jglad that failure to do so could
result in termination.Id. at 508. Theplaintiff filed a sexual harassment complaint during the
thirty-day probationary perigénd the next day was called into her supervisor’'s office and told
to resign or be firedld. There was testimony that the supervisor \whee the ultimatum failed
to consult with any othesupervisorspr follow any of the previous stepsd. The court found
that

[tihese actions . . . simply do not accord with either the timing of the teromna

previously contemplated or with the manner in which that decision was being

made. Instead, the actions appear to be evidence of retaliation by [defendant]

against [plaintiff] for filing a sexual harassment complaint against him. ,Thus

despite the mvious contemplation of [plaintiff's] discharge, the nature of the

actions taken and their timing suggest that the proximity of [plaintiff's] digehar

to her protected activity can be used as evidence of a causal connection.eBecaus

of the temporal proximity and other evidence of a causal connection, we conclude

that [plaintiff] has successfully presented a prima facie case of retaliation.

Battle testified that he began investigating the SPO budget oveoruetime in early
May 2012after receiving thé\pril 2012 budget numbers. (Battle Dep. at 231, D.E. 76.) On
May 10, 2012, Battle sent an email to Day, Kurtz and Schultz inquiring about the gisppay
among the temporary employees. (D.E27&t 9.) Kurtz testified that Beéle thenasked him to
investigate thebudget overrunto determineits cause (Kurtz Dep. at 115, D.E. 785.)
Following an investigation during tteammer of 2012, Kurtz concluded that Day authorized pay
rate increases without approwalviolation of companypolicy. (Id. at 116.) Kurtz, Schultz and
Battle recommended that Day’s employment be terminated. White agrekDay was fired on
August 13, 2012.

FB relies orReynolds v. Federal Express Corp44 F. App’x 611 (6th Cir. 2013) and

Sosby v. Miller Brewing Cp415 F. Supp. 2d 809 (S.D. Ohio 2005stgpportits contentiorthat
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an employer's ongoing investigation negates the significance of temporal yoxim
establishing causation (D.E. 711 at 26 and D.E. 89 at 2R1.) FB contends that its
investigation into Day’s unilateral adjustment of temporary employees’ ey beegan well
before he submittedhis June 28, 2012 complaint or his July 6, 2012 EEOC charge, and is
sufficient to break the chain of causation linking Day’s termination (the adveisa)ao the
protected condudthe two complaints). However in Reynoldsthe plaintiff's only complaint
about raial discrimination occurredwell after the employer hadilready contemplated
terminating his employment544 F. App’x at 615. Likewise, i8osby the district court found
the plaintiff had not established a causal connection because the defendant’s decision to
terminateher occurred five months aftehe filed heffirst charge,and beforat had knowledge
of her second charge. 415 F. Supp. 2d at 815, &2aintiff frames FB’sactions during this
periodas a chain ofetaliatoryconductculminating inhis August 13, 2012 terminatiorte asks
the Court to infer causation basedtbetemporal proximityof his complaintsand termination
(D.E. 75 at 27-29.)

Standing alone, Day’s April 24, 2012 complaint and his August 13, @0ffnation are
too far apart to establish a causal connedbiased solely on temporal proximityde must put
forth additional evidence to satisfy his prima facie burden. He alleges thatntire
investigation into the budget overrun was a retaliatory action by Battleidakpril 24, 2012
complaint. (Id. at 28.) However, it is undisputed that the company’s labor budget was
dramatically overprojectons in April 2012. Battle, as upper management, was justified in
looking at the numbers and ordering Kurtz to investigate furtRé&intiff has not put forth any
other evidence demonstrating a causal connection between his protected actnatidss

termination. The Court cannot consider the June 28, 2012 complaint or the July 6, 2012 EEOC
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chargebecause thosprotected activitie®ccurred after FB had begun its investigation wad
“proceeding along lines previously contemplatedBreeden 532 U.S. at 272. Therefore,
Defendant’s motion for summary judgment on this claim is GRANTED.

V. Retaliatory Dischargeunder Tennessee Common Law and the TPPA

Day insists he was terminateth violation of Tennessee common law and the TPPA
because of his whistleblowing and refusal to participate in unlawful activif@smpl. 1 9 and
38(cHd), D.E. 1; D.E. 75 at 3132) “In Tennessee, the employeeployer relationships
ordinarily governed by the employmesitwill doctrine, ‘a long standing rule . . . which
recognizes the concomitant right efther the employer or the employee to terminate the
employment relationship at any time, for good cause, bad cause, orseoatali, without being
guilty of a legal wrong.”” Haynes v. Formac Stables, Inc.  S.W.3d , 2015 WL 1408917,
at *2 (Tenn. Mar. 27, 2015) (quotirigtein v. Davidson Hotel Ca®945 S.W.2d 714, 716 (Tenn.
1997)). An exception to this doctrine innfessee is an action for retaliatory dischartg.
(citing Clanton v. CairSloan Co,. 677 S.W.2d 441, 445 (Tenn. 1984)). In Tennessgdaintiff
allegingcommon law retaliatory dischargeust show:

Q) that an employmerdat-will relationship existed;

(2) that the employee was discharged(;]

3) that the reason for the discharge was that the employee attempted to
exercise a statutory or constitutional right, or for any other reason which
violates a clear public policy evidenced by an unambiguoustibational,
statutory, or regulatory provision; and

(4) that a substantial factor in the employer's decision to discharge the
employee was the employee's exercise of protected rights or compliance
with clear public policy.

Id. (quoting Crews v. Buckmaihabs. Int'l, Inc, 78 S.W.3d 852, 862 (Tenn. 2002)As the

Tennessee Supreme Court explainedaynes “[o]ne of the factual scenarios that will support a
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common law cause of action for retaliatory discharge is when an employesxhsrded for
refusihng to remain silent about his employer’s illegal activity or unsafe praeticesimonly
referred to as a ‘whistleblower’ claim.1d. (citing Gossett v. Tractor Supply C&820 S.W.3d
777,787 (Tenn. 2010)).

Employees can also bringsamilar claimunder the TPPA, which provides that “[n]o
employee shall be discharged or terminated solely for refusing to participatdéor refusing to
remain silent about, illegal activities.” Tenn. Code Ann. 8L8D4(b). “The primary difference
in the statutry version of the cause of action is that it requires an employee to show that his or
her refusal to remain silent was tkele reason for the discharge, whereas a common law
claimant must show only that his or her refusal to remain silent was a sudistaator
motivating the discharge.Haynes 2015WL 1408917, at *Aciting Guy v. Mut. of Omaha Ins.
Co, 79 S.W.3d 528, 537 (Tenn. 2002))A factor is ‘substantial’ if it was ‘an important or
significant motivating factor for the discharge.Walls v Tenn. CVS Pharmacy, LL.Q1 F.
Supp. 3d 889, 897 (M.D. Tenn. 2014) (quoti@gleman v. Humam Soc’yof Memphis No.
W2012-02687€OA-R9-CV, 2014 WL 587010, at *26 (Tenn. Ct. App. Feb. 14, 2014)).

Tennessee courts follow ticDonnell Douglagurdenshifting frameworkin analyzing
retaliatory discharge claims brought under either the TPPA or Tennessee commoSda
Levan v. Sears, Roebuck & C684 F. Supp. 2d 855, 870 (E.D. Tenn. 2013). Plaintiffs have
“the initial burden of setting font a prima facie case of retaliatory discharge, after which the
burden shifts to the defendant to offer a legitimate, nondiscriminatory reasondotiots.” 1d.
(citing Smith v. Bridgestone/Firestone, In@ S.W.3d 197, 200 (Tenn. Ct. App. 1999)). The
burden then shifts backs to the plaintiff to demonstrate that the proffered reaspreteatual.

Id.

51



FB asserts that Day cannot establish thatsubmission of his internal complaints and
EEOC charge were the sole or substantial reasons leiadimg termination. (D.E. 71 at 29.)
It citesCaruso v. St. JudResearch Hospital, Inc215 F. Supp. 2d 930, 937 (W.D. Tenn. 2002)
for the proposition that temporal proximity alone is insufficient to infer caursamder either
the TPPA or Tennessee common lawd.)( Plaintiff asks the Court to infer causation based on
the temporal proximity of his complaints and the retaliatatiyoas taken against him. (D.E. 75
at 32.)

A. Causation

“Evidence of causation requires more than the facts showing employrerexéercise
of rights, and a subsequent discharge. It requires direct evidence or compsslimgstantial
evidence.The plaintiff's mere belief or understanding of why he was dismjsseat sufficient
to create a genuine issue of material facStith v. C.R. Bard, Inc730 F. Supp. 2d 783, 800
(M.D. Tenn. 2010) (quotingrovonsha v. Studenisaking a Right Stand, IncNo. E2007469-
COA-R3-CV, 2007 WL 4232918, at *5-6 (Tenn. Ct. App. Dec. 3, 2007)).

Plaintiff testified that Battle’s refusal to hire African Americans wasillegal activity
in which he refused to participate or about whch toremain silent. (Day Dep. at 7689, D.E.
76-10.) Herelatedthat hisunwillingnessto keep Battle’s alleged inappropriate relationship with
another ceworker “under wrapsalso wassuchan illegal activity (Id. at 707408.) The incident
involving the failure to hire African Americans occurred in early 2012, while thaskarent
occurred sometime in early 2011Sef idat 200, D.E. 7& and 51041, D.E.76-9) Day has
not offered any proosuggesting that his refusal to remain silent about Battle’s alleged violations
of federal and state discrimination laws was even idensd by White when he made the

decision to terminate his employmentAugust of 2012“let alone that it served as a motivating
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factor to tle extent required under the TPPA and common ladugo v. Millennium Labs., Inc.
590 F. App’x 541, 544—45 (6th Cir. 2014).

Plaintiff argues that the investigation into the SPO overrun was “nothing more than
Battle’s attempt to find a way to terminat@yafter his four complaints of racism,” (D.E. 75 at
27), butthis conclusory statement is nevidence that White, the supervisor who made the
decision toendhis employment, considered his refusal to remain silent in any meaningful wa
let alone as a $astantial or sole factor affecting his decision. The July 6, 2012 EEOC charge and
the June 28 2012 internal complaint are not compelling circumstantial evidencasafi@a
becauseemporal proximity alone is insufficient to establish the atioa element for either
claim. Walls 21 F. Supp. 3d at 898.

Day has not provided any evidence that would allow the Court “to conclude that [he] was
fired because of any refusal participate in[or remain silent about] illegal activities.Hugg,

590 F. App’x at 545. Therefore, the Defendant’s motion for summary judgménéess claims
is GRANTED.

V. After -Acquired Evidence

FB aversthat Day is limited from recovering damages based on the-adtgrred
evidence doctrine because, during his employmerig copied, removed, and forwarded
confidentialdocuments in violation ahe company’svritten policies and procedures. (D.E-71
1 at 36-34.) White and Schultz submitted affidavits stating that had they known about Day’s
malfeasanceat the time they would havdired him immediately. Aff. of Betty Ann Schultz,
(“Schultz Aff.”) 11 1213, D.E. 691; Aff. of Thomas White (“White Aff.”) 1135, D.E. 69-2.

Plaintiff asserts that his work computer crasletedstantly,necessitating that hemalil

companydocuments tdis personal email addregsprevent their loss. (D.E. 75 at 3Hge was
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alsoconcerned that Ross was accessingMoisk computelin an attempt tesabotage him. 1d.)
Plaintiff alleges that important documents concerning Hall’s tenurelRidManager for the
Jackson facility would have been lost had he not preserved theim. Kay believesthat his
actions did not violatéhe companys policy, which only required employees to keaformation
away from third-parties,as heonly shared information witlbefendantand another cavorker
who had fileda discrimination suit. Ifl. at 33.) Becauseajuestions of material fact remain as to
whetherthe companyvould have immediately terminated him had it learned of his actixang
arguessummary judgment is inappropriatéd. at 34.)

The afteracquired evidencdoctrineis an affirmative defense which bars “an employee
from obtaining certain remedies in a discrimination case” if “an employer cantsiat it would
have been entdad to terminate the employee for severe wrongdoing, if it had known of the
employee’s wrongdoing at the time[.JKing v. William Beaumont HospNo. 1013623, 2012
WL 5463761, at *2 (E.D. Mich. Nov. 8, 2012).As a general rule, under the afesarquired
evidence doctrine, the back pay award is limited and the employee is barred franimgltant
pay and reinstatementd. (citation omitted) Hawkins v. Ctr. For Spinal SurgeriNo. 3:12cv-
01125, 2015 WL 1096970, at *3 (M.D. Tenn. Mar. 11, 2015) (“Generally, if a defendant
successfully proves an aftacquired evidence defense, the plaintiff's remedy is limited to back
pay starting from the date of the unlawful discharge to the date the defenddoyesnganed
of plaintiff's wrongdoing.”). “When an employer seeks to rely on afequired evidence of
wrongdoing, it must establish firghat the wrongdoing in fact occurred, and second, that the
wrongdoing was of such severity that the employee in fact waaud been terminated \Wyrick
v. Octapharma Plasma, IndNo. 1:11cv-652, 2011 WL 6888549, at *2 (W.D. Mich. Dec. 29,

2011) (citingWehr v. Ryan’s Family Steak Houses |d®. F.3d 1150, 1154 n.5 (6th Cir. 1995)).
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Day has admitted tonaking physical copies and forwarding confidential company
documents to his personal emaildresses. (Day Dep. at 7808 D.E. 7610.) Theemployee
handbook states that as a condition of employment, employees “agree not to disclose any
confidential information or material to anyone outside ITW, either during er gtiur ITW
employment.” (D.E. 782 at 86.) Further, “[e]mployees who improperly use or disclose trade
secgets or confidential information, whether intentionally or not, are subject ¢gpline, up to
and including termination and legal action, even if they do not actually benefitHeodistclosed
information.” Id. Examples of confidential informationdlude “cusbmer lists, financial data . .

. wages and salaries, lists of employees and telephone and addreskhllists.”

Day signed a form acknowledging his receipt of this handbook. (D.E. 68-2lde6lso
signed a “Computer, 4¥ail, Internet andCommunication” form which statedé]mployees
should not use a password, access a file or retrieve any stored communication without
authorization.” (D.E. 6@ at 8.) Employees who violated this policy were subject to
disciplinary action “up to and incluag termination.” [d.)

In support of its motion, FB cites to cases outside the Sixth Circuit wheres dawe
granted summary judgment in favor of employers on their-afteuired evidence defenses. In
Nesselrotte v. Allegheny Emgr Inc., 615 F. Supp. 2d 397 (W.D. Pa. 2009), the plaintiff argued
that summary judgment on the defendant’s atEjuired evidence defense was inappropriate
because there was still a genuine issue of material fact as to whetherethgadefvould have
terminatel her employment for copying and removing documents that were subjélce to
attorneyelient privilege. Id. at 400-07. The defendant provided an affidavit from its general
counsel, who stated that had he known of plaintiff’'s conduct, he would have recdeunshe

be terminated immediately.d. at 406. Defendant also provided examples of when it had

55



terminated other employees who had copied and removed confidential informktionThe
district court found that the plaintiff'subjectivebelief that &e would not have been terminated
for her conduct was insufficient to create a genuine issue of materiallfacit 406-07. The
district court noted that the plaintiff had not “provided any evidence that an empldyee w
engaged in similar conduct was not terminated by [the defendadt]at 406.

Day labels Schultz’'s and White’s affidavits as s&fving. In support, he cites Welch
v. Liberty Mach. Works, Inc23 F.3d 140388th Cir. 1994)abrogatd byMcKennon v. Nashville
Banner Pub. C9513 U.S. 352 (1995Wwhere the Eighth Circuit held that an affidavit from the
defendant’s president thiéwould have terminated the plaintiff's employment was-setving
and insufficient, on its own, to support the defendardtuestfor summary judgrant on its
afteracquired evidencdefense Id. at 140406. In so holding, th&/elchcourt was concerned
that the president’statement that he would have terminated the plaintiff was basegalicya
that was informal and unwrittenld. at 140506. The court held that “the empkrybears a
substantial burdeaf establishing that the policy pdated the hiring and firing of the employee
in question and that the policy constitutes more than a mere contract or emplapmleration
boilerplate” 1d. at 1406. Day also citedMaiden v. APA Transp. CorpgNo. G-1-00-883, 2002
U.S. Dist. LEXIS 8076 (S.D. Ohio May 3, 2002), where the district court found that the
employer was not entitled to summary judgment on its-aftqured evidence defense because
it failed to provide evidence that thering policy had been enforced consistently in the plbt.
at *15. The district court noted that the employer’s “bald statement” thauichnot have hired
the plaintiff created a credibility issue that should be resolved by alglry.

Here, FB has not provided any examples of employees that it has terminagediltar

conduct, like the defendant Messelrotte Day argues that because other employees neatre
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terminated for blind carbecopying emails, he would have avoided termination had FB
discoveredhim copying andemailing confidential documesto his personal email accounis

the party seeking to rely on aftacquired evidence of wrongdoing, FBitist first establish that
the wrongdoing was of such severity that the employee in fact would have beeratedan
those grounds alone if the employer had known of it at the time of the dischg&&nnon

513 U.S. at 3663. There remairdisputed questionsf fact as to whether Day’s actiongre
sufficiently severe enough that he would have been terminated for doing so. forhere
Defendant’s request for summary judgment on this claim is DENIED.

VI.  Punitive Damage<®

“Title VII allows recovery of punitive damages only if a complaining palgmonstrates
that the respondent engaged in a discriminatory practice . . . with malice or vktassec
indifference to the federally protected rights of an aggrieved indiviu@uinn v. Griffith 515
F. App’x 543, 551 (6th Cir. 2013) (quoting 42 U.S.C. § 1981a(b)(1)). While Defendant argues
that Plaintiff cannot recover punitive damages because there is no evidencentbrate
discrimination, the Court having found thaeta still existgenuine questions of material fact as
to Plaintiff's Title VII and state law claims, the issue of intent is best decided by a jury.
Therefore, Defendantisiotion forsummary judgment on this issue is DENIED.

Conclusion

For the reaons set forthabove, Defendant’'s motion for summary judgment is
GRANTED IN PART and DENIED IN PART Plaintiff's race discriminatiorarisingout of his
termination and his retaliation claiarising out of the submission of his July 2011 internal
complaint will proceed to trial. All oPlaintiff's remaining claims are hereby DISMISSED.

IT IS SO ORDERED thid4th day oiMay, 2015.

1 Day has waived his punitive damagisim under the THRA. $eeD.E. 75 at 35 n.6.)
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s/ J. DANIEL BREEN
CHIEFUNITED STATESDISTRICT JUDGE
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