Douglas v. Parris

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERNDIVISION

JEFFERY GAYLON DOUGLAS, )

Petitioner, ))
V. g No. 1:13-CV-01129-JDB-egb
MIKE PARRIS, ))

Respondent. : )

ORDER DENYING PETTION PURSUANT TO 28 U.S.C. § 2254,
DENYING A CERTIFICATE OF APPEALABILITY, AND
DENYING LEAVE TO APPEAL IN FORMA PAUPERIS

In 2010, Jeffery Gaylon Douglas was convictddape and sexual battery following a
jury trial in the Circuit Courbf Madison County, Tennessee. téfunsuccessfully appealing his
conviction, he sought state post-corian relief, which was denied.

Proceedingoro se he now seeks federal habeaspeoarrelief challenigg his conviction
and sentence pursuant to 28SIC. § 2254. (Pet., ECF No. “1.)For the reasons discussed
below, the petition is DENIED.

LEGAL STANDARD

The statutory authority for federal courts $sue habeas corpus relfef persons in state
custody is provided by 28 U.S.C. § 2254, asohed by the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”). Under the fedet@beas statute, relief is available “only on
the ground that [the prisoner] is in custody in &tain of the Constitution daws or treaties of

the United States.” 28 U.S.C2854(a). The federal court’s powsrrestrained further where

! Douglas, who is designated as Tenned3epartment of Corrections prisoner No.
467106, is currently incarcerated at Northwestr€adional Center (“NWCC”) in Tiptonville,
Tennessee. The Respondent is Mike Parris, Warden of NWCC.
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the petitioner’s federal claiwas “adjudicated on the merits” in the state couBse28 U.S.C.
§ 2254(d). Under those circumstasckederal habeas relief “may not be granted” unless:

the earlier state court'sedision “was contrary to” federal law then clearly

established in the holdings of [the Seime] Court, [28 U.S.C.] § 2254(d)(1);

Williams v. Taylor,529 U.S. 362, 412 (2000); or. . “involved an unreasonable

application of” such law, 8 2254(d)(19r . . . “was based on an unreasonable

determination of the facts” in light othe record before the state court,

§ 2254(d)(2).

Harrington v. Richter562 U.S. 86, 100 (2011).

A state court’s decision i&ontrary” to federal law wén it “arrives at a conclusion
opposite to that reachedy the Supreme Court on a question of law or “decides a case
differently than” the Supreme Court has “on & sé materially indistinguishable facts.”
Williams 529 U.S. at 412-13. An “unreasonable lejapion” of federal law occurs when the
state court “identifies the correct governing lggianciple from” the Supreme Court’s decisions
“but unreasonably applies that principdethe facts of the prisoner’s cased. at 413.

There is little case law addrging the “unreasonable deteration of the fats” standard
of §2254(d)(2). The Supreme Court has exjd] however, that a state court's factual
determination is not “unreasonable” merely becdhedederal habeasuart would have reached
a different conclusion.See Wood v. Allerb58 U.S. 290, 301 (2010Moreover, although the
Sixth Circuit has described the standard asnfdnding but not insatiable,” it construes the
standard in tandem with 8§ 2254(B) to require a presumptionahthe state court’s factual
determination is correct ine¢habsence of clear and convirgevidence to the contrar@yers v.
Hudson 623 F.3d 301, 308 (6th Cir. 2011) (intdrgaotation marks and citation omitted).

Before requesting relief under § 2254, a feddr@beas petitioner must first exhaust

available state remediessee28 U.S.C. § 2254(b)-(c)Cullen v. Pinholster563 U.S. 170, 182

(2011). To exhaust his state retdigs, a petitioner must preseng thery issue on which he seeks



relief from the federal court to all levels oatt court review, includinthe state’s highest court
on discretionary review, except where the stas explicitly disavowed state supreme court
review as an available state remed@’'Sullivan v. Boerckel526 U.S. 838, 847-48 (1999).
Because Tennessee has so disavastaie supreme court reviesgeTennessee Supreme Court
Rule 39, a prisoner in state custody in Tennesskéave exhausted state remedies when he
presents his claim “to the Court of Criminappeals or the Supreme Cauand relief has been
denied.” Id.; see also Adams v. Hollan830 F.3d 398, 402 (6th Cir. 2003).

BACKGROUND

The following background summary is dradnom the Tennessee Court of Criminal
Appeals’ (“TCCA”) recitaton of the evidence presented at Douglas’ tris¢eState v. Douglas
No. W2010-00986-CCA-R3-CD, 2011 WL 915052 *at(Tenn. Crim. App. Mar. 16, 2011%).
The procedural facts are drawn from thetestcourt record filek by Respondent.SeeState Rec.,
ECF No. 26.)

l. DOUGLAS’ TRIAL

Thirteen-year-old F.S. tesed that on April 15, 2009, sheet the night at her friends’
house, which was located a few doors down flen own home. The friends’ stepfather was
Petitioner Jeffery Douglas and their mother wasaTDouglas, Jeffery’s wife. F.S. slept in the
bedroom that Tina shared with her nineteeafryold daughter, Janice “Leann” Roberson. Tina
and Leann shared the bed and F.S. spent the anightpallet on the floor. F.S. testified that she
went to bed after Tina and Leann were alreadyeid. The next morning, F.S. was awakened by

“a strange feeling that sometigi was touching [her] butt anddfj private.” F.S. saw that

2 Some portions of the state court’s tatibn are paraphrased and some are used
verbatim For readability, quotation marks feerbatimportions have not been used. Citations
to the TCCA's published opinions in Douglas’ cas# be in Westlaw citation format only, and
will not include the ECFlocket number.



Jeffery Douglas was touching her; howeverngenalf-asleep, she did not think much of it and
went back to sleep. Sometime later, FMs awakened again to find Douglas touching her
buttocks and genital area under the clothes, petiredgrher vagina with his hand or finger and
“rubbing it.” F.S. testified that she then yelled at Douglas to stop and yelled for Tina, but Tina
did not wake up. Without puttinger shoes on, F.S. ran home and told her mother and her
mother’s fiancé, Ralph Turner, what Douglas had done to her. F.S. said that she in no way
consented to Douglas touchihgr and that she found theuthing to be painful.

F.S. further testified that she had spent tighinat Douglas’ house ithe past and that he
usually woke her up by yelling heame and “push[ing] her shoulder.” She said, however, that
“this time . . . was different.” She acknowledgthat she and Douglas had not been on good
terms since he testified against F.S.’s brotha javenile court proceeding. F.S. testified that
Douglas had asked her on theeewng of the incident why shwas mad at him and she had
replied that she was angry about wbBatuglas had done to her brother.

Ralph Turner testified that adhe morning of April 16, 2009, &. arrived home “[c]rying,
borderline hysterical, upset.” F.S. told Turnvenat Douglas had done to her and Turner, in
response, went to Douglas’ housmed confronted him about thecident. Douglas told Turner
that he had just been pushing on F.S. to wakeup and that he wasrppif anything happened
that made her feel bad or sedr After returning hom Turner and F.S.’s mother called the
police. The police arrived at F.S.’s house and @oéport. F.S. was théaken to see a doctor.

Dr. Lisa Piercey, an expert in child abusdliptrics, related thashe did not find any
signs of trauma to the genitatsher physical examination of F.Siercey said, however, that it
was not unusual to see no sigrfisrauma because, among othemgons, digital penetration often

causes no perceptible injuries.



Tina Douglas recalled that, onetmight of the incidet, she and F.S. went to bed at the
same time, while her daughter Leann was stilvatk. Tina awoke the next morning between
5:00 and 5:15 a.m. She testified that she didsaetanything out of thedinary that morning or
hear anyone shouting or screaming. When shédefork shortly after 6:00 a.m., Douglas was
awake in his room.

Leann Roberson testified that, when siieved home from work around 2:00 a.m. on
April 16, F.S. was asleep on the floor in the bedroom. Leann slept on the bed within “an arm’s
reach” of F.S. When Leann’s alarm sounded @0 &.m., she noticed that F.S. was no longer
there. Describing herself as “an extremely liglgeper,” Leann testifiethat she did not hear
any yelling or commotion that morning, but alsdmitted that she did not hear her mother or
F.S. leave the bedroom.

Douglas testified that he did not know tha®Fhad spent the night at his house until he
saw her in Tina’s bedroom the next morning. Pauglas was preparing to leave for work, he
began waking up the children so they could getlydar school. After firscalling to F.S. to
wake up, he left the bedroom ¢all the other children. Shortlyaheafter, Douglas returned to
F.S. and “touched her enough to make her rethi@esomebody was talking to her.” He related
that he did not touch F.S. in @amappropriate manner and said thattouched her in the area of
her stomach, shoulder, or back. kealled that as he was prapgrto leave the house, Turner
showed up and accused him of touching the viatiappropriately. Douglas told Turner “I'm
sorry, | don’t know what you're talking about.” tR®ner stated further that F.S.’s family had
“started drifting from [him]” after he testified amst F.S.’s brother. The family accused him of

lying in the brother’s case.



Douglas was found guilty of rape and sexual bat#ad sentenced to concurrent terms of
ten and two years, respectively.
I. POST-TRIAL PROCEEDINGS

Petitioner appealed his conviction and sest to the Tennessee Court of Criminal
Appeals. See Douglas2011 WL 915052, at *1. The TCCA denied relief, at *5, and the
Tennessee Supreme Court denied permission to ap@eeeARA Den., ECF No. 26-3 at 47.)
Douglas thereafter sought post-conviction rediedl filed an amended petition alleging numerous
grounds for relief from his convicn, including that his trial counsel had been ineffectivigee(
P-C Pet., ECF No. 26-4 at 6-12; P-C Am. PECF No. 26-4 at 21-31.)The post-conviction
court appointed counsel for Douglas and held adeewmiary hearing. The court denied relief.
See Douglas v. Statélo. W2012-00012-CCA-R3-PC, 20M3L 1557363, at *1 (Tenn. Crim.
App. Apr. 9, 2013). He appealed on the singteugd that his trial counsel had been ineffective
in allowing him to testify. See id.at *3. The TCCA affirmed the lower court’s decisiah, at
*6, and the Tennessee Supreme Court denied permission to appeaAPA Den., ECF No.
26-6 at 52.)
1. DOUGLAS’ § 2254 PETITION

The documents from which the Court gleanstideer's habeas claims include Douglas’
Petition (Pet., ECF No. 1); Supplement te Betition (Suppl. PetECF No. 41); Second
Supplement to the Petition (2d Suppl. Pet., BNOEF49), “Brief and Argument” (Pet. Br., ECF

No. 1-2); and supplemental filings relating te thdictment and grand jury proceedings (ECF



Nos. 53, 57, 62). Because Douglas proceedse the Court liberally construes his
submissions as raising the following claifhs:
1. The evidence was insufficient snpport Douglas’ convictions.
2. Petitioner’s trial counsetas ineffective for:
failing to locate witneses in Douglas’ favor;
failing to follow-up with/interview witnesses;

failing to make objections and ask relevgagestions during il testimony; and
failing to communicate with Dougs and exercise diligence.

apop

3. A witness improperly remained in the courtroom.
4. Petitioner was the victim of malicious prosecution.
5. He was the victim of extortion by Ralph Turner.

6. A juror engaged in misconduct.

7. The grand jury proceedings and resultimglictment were invalid because state law
requirements were not met ane fbroceedings were “rigged.”

8. The victim and Ralph Turner gave false information in their victim impact statements.

9. The victim and expert witness, DRiercey, gave false testimony at tfial.

% In his petition, Douglas asserts four ambiguodiasms for relief, which he denotes as
Grounds Six through Nine.SéePet., ECF No. 1 at 7.) Thoassertions are nothing more than
recitations of legal standards and are dismis&mtRule 2(c), Rules Governing Section 2254
Cases in the United States Dist Courts (“Section 2254 Rules{requiring a petitioner to
specify the facts supporting each ground). Thar€does not construe as claims many of the
accusations contained in Douglas’ numerous subamsdb the Court. Some of them serve as
additional or repetitive arguments in supporbafuglas’ contentions, and some are nonsensical
or irrelevant. SeeMcCloy v. BerghuisNo. 5:06-CV-04, 2008 WL 5062895, at *18 (W.D. Mich.
Nov. 25, 2008) (drawing petitioner’s claims from yttie “intelligible” allegations contained in
a “confusing group of accusations, some of which . . . overlap[ped] claims set forth elsewhere in
the petition,” and holding that “utterly nonsgcal” accusations did not “merit a serious
response”).

* Claims Seven through Nine are basedwvdmt Douglas callsénewly discovered”
evidence. $ee2d Suppl. Pet., ECF No. 49 at 2-6)pl. Resp., ECF No. 66 at 6-11.) In
addition to addressing each category of “newlcdvered” evidence as a distinct claim, both
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DISCUSSION

For the following reasons, the Court firthiat Claim One is without merit under the
standards set forth in § 2254(d)ll remaining claims are barrdcom federal habeas review
under the doctrine of procedural default.

l. PROCEDURALLY DEFAULTED CLAIMS

The procedural default doctrine is a “coanyt to the . . . exhstion requirement.”
Dretke v. Haley 541 U.S. 386, 392 (2004). Under the doet a federal habeas petitioner’s
claim is barred from habeas review, exceptamrow circumstances, where the petitioner did not
give the state courts a full af@ir opportunity to resolve hisonstitutional claims by invoking
one full round of the state’s ebtshed appellate review proceassd that process is no longer
available. See Boerckeb26 U.S. at 845ee also Manning v. Alexand®d.2 F.2d 878, 881 (6th
Cir. 1990). A federal habegsetitioner who is a Tennessedspner therefore procedurally
defaults a claim by failing to present the clainthe TCCA while the statappellate process is
available to him.See, e.g.Reeves v. LedNo. 1:13-CV-01026, 2016 WB90950, at *2 (W.D.
Tenn. Mar. 8, 2016) (Tennessee prisom®cedurally defdted claim he failed to present to the
TCCA).

To obtain federal court review of a procealy defaulted claim, a petitioner must show
“cause” for the default and “actual prejudice®miming from the violation of federal law.
Teague v. Lane489 U.S. 288, 308 (1989). Cause fopracedural default depends on some
“objective factor external to the defense” thaeifered with the petitioner’'s efforts to comply

with the procedural ruleColeman v. ThompsoB01 U.S. 722, 753 (1991).

parties also address, and the Court likewisesasse whether the “newly discovered” evidence is
grounds to excuse Douglas’ procedural defaults.

8



Alternatively, a petitioner's default may bexcused where he demonstrates that the
failure by the federal habeas court to considerclaim “will result in a fundamental miscarriage
of justice.” Id. at 750 (internal quotation marks tad). To establish a fundamental
miscarriage of justice, a petitioner mustow that “a constitutional violation has probably
resulted in the conviction of ongho is actually innocent.”Schlup v. Delp513 U.S. 298, 327
(1995) (quotingMurray v. Carrier, 477 U.S. 478, 496 (1986))nfernal quotation marks
omitted).

A. Douglas’ Defaults

Respondent argues that Douglas procedurddifaulted all of his claims, except his
sufficiency of the evidence claim. (Ans., EGI. 25 at 10-11; Suppl. Ans., ECF No. 65-1 at
3-5.) The Court agrees. On direct appeatitiBeer’'s only claim was that the evidence was
insufficient to convict him. feeDef. Direct App. Br., ECF No. 28-at 7, 12-14.) In his post-
conviction appeal, he raised thdesolaim that his triacounsel had been iffective in allowing
him to testify. SeeDef. P-C Br., ECF No. 26-6 at 13.) @lf the numerous claims Douglas now
raises in his federal habeadipien, only the sufficency of the evidence claim was exhausted
through one full round of state court proceedimgs.

Accordingly, Douglas has procedurally defadltdl of his claims, except for Claim One.

B. Grounds to Excuse the Defaults

1. Cause and prejudice
The inmate has not shown, and indeed does not appear to argue, “cause” and “prejudice”

to excuse his failure to exhaust Claims Tiwmugh Six and Claims Eight and Nine through one

> In his initial post-conviction proceedinBpuglas raised the é@ffective-assistance
grounds he raises in his petition here, budidenot present thoggounds to the TCCASee
Douglas 2013 WL 1557363, at *1 n.2.



full round of state-court proceedings. Douglasbgadural defaults ato those claims are
therefore not excused under the cause-and-prejudice exception.

With regard to Claim Seven, which allegesmerous irregularite in the grand jury
proceedings and the indictment, Douglas attengpshow cause for his procedural default on the
ground that the irregularés recently came to light in “newtliscovered” evidence in the grand
jury records and in an answer to atemnogatory in his civil rights suit.SeeGr. Jury. Sub., ECF
No. 57 at 12-13; Suppl. Resp., ECF No. 66 at 1h)Claim Seven, Douglas challenges the
grand jury proceedings and the indictmenttioa following grounds: (1) the foreperson of the
grand jury was appointgato temin violation of stag¢ statutory requirements; (2) the indictment
was not signed by the foreperson as required unater Istw, or was forged; (3) the foreperson’s
pro temappointment, as well as thpro temappointments of othefiorepersons over several
years, shows that the appointingige sought to hand-pick a beakforeperson o was likely to
indict Douglas regardless of probable cause, (é)f#tt that the “Writof Venire Facias for
Grand and Petit Jury” containsetinames of some of the juraya Douglas’ petit jury suggests
that the same individuals were picked to @it the grand jury that indicted him; and (5)
Investigator Danielle Jones was falsely listechdprosecutor” on the indictment, as evidenced
by her interrogatory answer that she is not a fednattorney and has, therefore, never been a
prosecutor. $ee2d Suppl Pet., ECF No. 49; Gr. Jury Sub., ECF No. 57.)

Even assuming that Claim Seven is grounded on federal constitutional® ribisylas

has not carried his burden oftaslishing cause for his defallecause he has not shown that

® Douglas’ contentions about irregularitiéts the grand jury proceeding are based
primarily on state statutory requirementsattthave no recognizabliederal analogs. See
generally Estelle v. McGuird02 U.S. 62, 67 (1991) (habeas refigbes not lie” for violations
of state law);see also Davis v. Mante|l@l2 F. App’x 488, 490 (2d Cir. 2002) (“Claims of
deficiencies in state grand jury proceeding® [generally] not cognizable in a habeas corpus
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some “objective factor external to the defensédgleman 501 U.S. at 753, caused him to
procedurally default the claim. Specifically, Bietier has not demonstratéuht the grand jury
documents and information about Jones’ protessistatus, all of whit purportedly prove bias
and procedural irregulariti€éswere not “reasonably availabléd Douglas or his counsel at the
time of the default.Murray, 477 U.S. at 488 (1986) (“[A] showirthat the factual or legal basis
for a claim was not reasonably available tmmsel . . . would constitute cause under this
standard.”). The inmate has not established ciugbe failure to exhaust Claim Seven.

For these reasons, the Court finds thau@las has not shown cause to excuse the
procedural defaults of Claims Twilorough Nine.

2. Actual innocence

Petitioner contends that all bis defaults should be excused on the ground that he has
newly-discovered evidence of his actual innocenc8eeSuppl. Resp., ECF No. 66 at 10.)
Specifically, Douglas says that he has proat tRalph Turner, F.S., and Dr. Piercey lie&ed

id. at 9; 2d Suppl. Pet., ECF N49 at 3.) In order to invokactual innocence as a means to

proceeding in federal court.”)Brofford v. Marshall 751 F.2d 845, 856 (6th Cir. 1985)
(“Petitioner’'s related assertion of error, that the number of grand jurors did not satisfy the
statutory requirements set by the legislaturé ass mandated to do by the state constitution,
does not raise a federal constitutional claim.”).

" The documents do not give rise to reasomaierences of bias and manipulation, as
Douglas argues. It is only by stacking specafatipon speculation that he is able to conclude
that the appointing judge and foreperson weigsed against him and that the process was
otherwise manipulated in ordergecure his indictment. In additi, Jones’ inteaogatory answer
that she is “not a licensed attorney, and theesha{s] never been a pexsitor,” does not prove
that the indictment falsely lists Jones as the $ponitor”; in the grand jury context “prosecutor”
means an individual who “lay[s] an accusation befihne proper authorities,” Tn. Criminal Trial
Practice 8§ 12:5 (2015-16 ed.), and may include police officBe®, e.g., State v. Overid@#4
S.w.2d 416, 417 (Tenn. Crim. App. 1982) (prosecutor named in the indictment was a police
officer).
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excuse a procedural default, a petitioner npustide evidence showing that it is more likely
than not that no reasonable jureould have convicted himSchlup 513 U.S. at 327.

Douglas presents two purportedly “new” pscof evidence irsupport of his actual
innocence claim. The first is a warranty dedwbwing that Turner sold multiple parcels of
property to an investment group on February 2AR)9, two months before the sexual assaults.
(SeePet., ECF No. 1-10 at 4-6; 2d Suppl. Pet., BNOF49 at 3.) He coanhds that the document
proves that Turner and F.S. lied in their victinpamt statements when they said that they moved
in order to keep the victim safe from DouglaSeéSuppl. Resp., ECF No. 66 at 3.) The second
piece of evidence is a notation in Investigator 3bnetes that F.S. wend the hospital on April
17, 2009. Douglas argues that the notation corisdi.S. and Dr. Pierceytestimonies that
F.S. went to the hospital on Aplfib, the day of the assaultsSee2d Suppl. Pet., ECF No. 49 at
3; Suppl. Resp., ECF No. 66 at 3.)

Neither the warranty deed nor Jones’ notatsupport Petitioner's claim that he is
actually innocent of the crimes. Douglas doesaexplain how purportedly false victim impact
statements, or an inconsistency in the evidengarding the day that F.Sent to the hospital,
demonstrate that he is not guilty of the crimég.best, this is impeachment evidence, which is
“a step removed from evidencertaning to the crime itself."Calderon v. Thompse®23 U.S.
538, 563 (1998). Douglas’ proof, therefore, does provide a basis for a finding of actual
innocence to allow the Court to revidgiae procedurally defaulted claim&ee id(impeachment
evidence did not establish actual innocengeetonit petitioner to evade procedural baBe also
Dawson v. RapeljeNo. 2:14-CV-12603, 2015 WL 3868135, *gt (E.D. Mich. June 23, 2015)
(evidence which tended to impeach fellow inngtestimony that petitioner confessed to the

crime did “not provide sufficient evidence attual innocence” to allow petitioner to evade

12



procedural bar) (citingSawyer v. Whitley505 U.S. 333, 349 (1992) (newly discovered
impeachment evidence “will seldom, if evestablish actual innocence”)).

Douglas has failed to carry his burden of shnhat it is more likely than not that no
reasonable juror would have found him guiltyted a reasonable doubt. Accordingly, because
he has not demonstrated caas®l prejudice or actual innocence to overcome the procedural
default of Claims Two through Ninéhe claims are DISMISSED.

. MERITS REVIEW OF DOUGLAS’ SUFFI CIENCY OF THE EVIDENCE CLAIM
(CLAIM ONE)

Petitioner submits here, as he did beforeBE€A, that the evidence was insufficient to
convict him of rape and sexual battery becadgehe victim’'s testimony was contradicted by
Tina and Leann’s testimony, and (2) a fatal vareaexisted between the crime of rape charged
in the indictment and the proof submitted at tri&lee Douglas2011 WL 915052, at *3; Pet.,
ECF No. 1 at 6; Pet. Br., ECF No2lat 6. The claim is without mefit.

A. The TCCA'’s Decision

In finding that the evidenceas sufficient to support Dolag’ convictions, the TCCA
made two subsidiary rulings: (1) notwithstamglicertain testimonial conflicts, the victim’s
testimony was sufficient to support the convictioasd (2) the variance between the proof and
the crime of rape charged in the indictment was not fa&&eDouglas 2011 WL 915052, at

*3-5.

8 In this habeas proceeding, Douglas pointswtionerous other immsistencies that he
believes undermine the State’s evidenc&eeg( e.g.Am. to Add’l Ev., ECF No. 29 at 7-8.)
These arguments were not presented to the T@Gd are therefore procedurally defaulted.
Nevertheless, the Court notes ttia gist of all of his “inconsistent evidence” arguments is that
the TCCA should have resolvedetlinconsistencies in his favorSee id. That assertion is
meritless; under Supreme Court precedent, a rengewaourt is to view the evidence in the light
most favorable to the prosecution upon a jurffgling of guilt and to defer to the jury’s
resolution of evidentiary conflictsSee Jacksqr43 U.S. at 318-19.

13



1. Victim’s testimony
Holding that F.S.’s testimony was sufficteén convict Douglas of rape and sexual
battery, the TCCA stated:

“[W]e apply the rule that where sufficiency of the convicting evidence is
challenged, the relevant question of theaeeing court is “whéher, after viewing
the evidence in the light most favorable to the prosecuéiopyational trier of
fact could have found the essentiatéreknts of the crime beyond a reasonable
doubt.” Jackson v. Virginiad43 U.S. 307, 319, 99 S.Ct. 2781, 61 L.Ed.2d 560
(1979); see alsoTenn. R.App. P. 13(e) ( “Findings guilt in criminal actions
whether by the trial court or jury shall be set aside if the evidence is insufficient to
support the findings by the trier of faof guilt beyond a reasonable doubt.”);
State v. Evans838 S.W.2d 185, 190-92 (Tenn.1993fate v. Andersor835
S.w.2d 600, 604 (Tenn.Crim.App.1992). Allegntions involving the credibility

of witnesses, the weight and value togbeen the evidence, and all factual issues
are resolved by thtrier of fact.See State v. Pappagp4 S.W.2d 620, 623
(Tenn.Crim.App.1987). “A guiltywerdict by the jury, approved by the trial judge,
accredits the testimony of thdtnesses for the State aresolves all conflicts in
favor of the theory of the StateState v. Grace493 S.W.2d 474, 476
(Tenn.1973).

* % %

In the light most favorable to the Stathe evidence shows that the defendant
approached the victim while she wakeeping and touched her buttocks and
genital area. The defendant returned ®gleeping victim a short while later and
touched her buttocks andrgel area under her clothes, penetrating her vagina
with his hand or finger and “rubbing it.” Ehvictim said that she did not consent
to any of the defendant’s touchings andttbhe found them to be painful. This
evidence was sufficient for a rational trier of fact to find the defendant guilty of
rape and sexual battery. The defendantlehgés the credibility of the victim’s
testimony in light of the testimony froffina Douglas and Leann Roberson that
they did not hear any screaming or yeilifrom the victim as she had testified.
However, all of the testimony was heamtlaassessed by the jury as the trier of
fact, and we will not disturb its determination.

Id. at *3-4.
2. Variance
Believing that a fatal variance existed betw#snproof and the crime of rape charged in

the indictment, Douglas argued before the TCthAt the indictment charged rape by either
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“force or coercion,” but ‘@]t no time did [F.S.jstate that [Douglas] threatened her, held her
down, or used any other indicia of force or comn to accomplish the sexual penetration.” (Def.
Dir. App. Br., ECF No. 26-3 at 13.) Holding that the variance was not fatal, the TCCA stated:

Rape is defined as “unlawful sexualneg&ration of a victim by the defendant”
accomplished with “[florce or coercion,” dwithout the consent of the victim
and the defendant knows or has reason to kaotlve time of penetration that the
victim did not consent,” or when the detiant “knows or has reason to know that
the victim is ... physically helplesy] Tenn.Code Ann. 89-13-503(a)(1), (2),
(3) (2006).

* % %

A variance arises when the proof preseraettial departs from the allegations in
the indictmentState v. Keel882 S.W.2d 410, 416 (Tenn.Crim.App.1994). . . . In
general, a variance between an indictment and the proof at trial

is not fatal if (1) the defendant is sufficiently informed of the
charges levied against him so that he can adequately prepare for
trial and, (2) the defendant igrotected against a subsequent
prosecution for the same offense based on double jeopardy
grounds. The variance is not to be regarded as material when the
indictment and proof substantiltorrespond. A material variance
occurs only if the prosecutor has attempted to rely at the trial upon
theories and evidence that were not fairly embraced in the
allegations made in the indictment.

State v. Mayes354 S.W.2d 638, 640 (Tenn.1993) (citations omitted). As long as
the defendant is not misledtaial, any variance is natonsidered to be a basis for
reversal.

* % %

Upon review, we conclude that any \arce between what was charged in the
indictment and the proof at trial was moejudicial in this case. The indictment
cited the applicable code section, which included the optional circumstances
supporting rape. The defendant makes hegation that he wasurprised by the
proof at trial. At trial, the defendant dedithat he ever penetrated or touched the
victim inappropriately. He in no way itared his defense to respond to the
circumstances of force or coerciamnd was thereby prejudiced by the State
presenting evidence supporting other winstances proving the rape charge.
Moreover, the variance in this case sla®t put the defendant in jeopardy of
being prosecuted a second time for the saffense. Therefore, the variance in
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this case is not fatal and the evidence sufficiently establishes the offense of rape.
Douglas 2011 WL 915052, at *3, 4-5.

B. The Governing Supreme Court Standards

The Supreme Court’s decisions Jackson 443 U.S. at 318-19, arBerger v. United
States,295 U.S. 78, 83 (1935), govethis Court’s evaluation othe TCCA'’s rejection of
Douglas’ sufficiency of the evidee claim. As the TCCA notedsee Douglas 2011 WL
915052, at *3, the Supreme CourtJdacksonannounced that the question “on review of the
sufficiency of the evidence to support a crimiigahviction,” is whethe “after viewing the
evidence in the light mogivorable to the prosecutioany rational trier of fat could have found
the essential elements of theme beyond a reasonable doubtlackson 443 U.S. at 318-19
(emphasis in original). Théacksonstandard is deferential to—thia, “gives full play to"—the
“responsibility of the trier of fact fairly to resolve conflicts in the testimony, to weigh the
evidence, and to draw reasonable inferences from basic facts to ultimate fdctg.319. See
also Cavazos v. Smjtil32 S. Ct. 2, 3 (2011) (per curiam) (undickson “it is the
responsibility of the jury—not th court—to decide what cdosions should be drawn from
evidence admitted at trial.”).

For cases where sufficiency of the evidence is implicated by virtue of a variance between
the crime charged and the proof at trial, the Supreme CoBerigperannounced that a variance
is fatal where it “affect[s] the substantial rightof the accused. 295 U.S. at 82 (internal
guotation marks and citation omitted). Substarights that can be affected by a variance
include (1) the accused’s right to taefinitively informed as to th charges against him, so that
he may be enabled to present his defense and riak&e by surprise bihe evidence offered at

trial,” and (2) the right to be “protected agsti another prosecution for the same offende.”
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An accused’s right to be informed of the a®s against him is not prejudiced “where the
allegation and proof substantiattorrespond, or where the variamveas not of a character which
could have misled the tendant at the trial.” Id. at 83 (quotingWashington & G.R. Co. v.
Hickey, 166 U.S. 521, 531 (1897)).

C. The TCCA's Decision Is Not “Contrary to” Jackson or Berger

A “state-court decision applying the correajaérule from [Supreme Court] cases to the
facts of a prisoner’s case would rfiitcomfortably within § 2254({1)’s ‘contrary to’ clause.”
Williams, 529 U.S. at 406. Here, the TCCA expressly invobacksonand applied its “any
rational trier of fact” standartb the facts of Douglas’ cas&ee Douglas2011 WL 915252, at
*3 (quotingJackson443 U.S. at 319). The TCCA also appliergers two-part test, as drawn
from a Tennessee Supreme Court decisiBee id.at *4 (quotingMayes 854 S.W.2d at 640).
The TCCA'’s decision was therefore not “c@my to” clearly established Supreme Court
precedent.

D. The TCCA's Decision Is Not an“Unreasonable Application of” Jackson or
Berger

In assessing whether the TCCA’s demisis an unreasonabépplication ofJacksonor
Berger, the Court must show considerabldedence to the TCCA'’s conclusion§ee Cavazos
132 S. Ct. at 6 (review of state court’s suffiaty of the evidence determination under § 2254(d)
is doubly deferential). Viewednder that deferential lens,etifCCA’s determinations do not
represent unreasonable applicatiohSupreme Court precedent.

First, the TCCA reasonably determined tRa$.’s testimony supported the convictions.
F.S. testified as to Douglas’ actions and her lack of cond@ouiglas 2011 WL 915052, at *4.
The jury implicitly found F.S. tde credible and the TCCA apprayely refused to “disturb” the

jury’s credibility determination.SeeJackson443 U.S. at 319 (the reviewing court should “give
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full play to” the role of the ter of fact “to resolve conflist in the testimony, to weigh the
evidence, and to draw reasonable inferefrzes the basic facts to the ultimate fact”).

Second, the TCCA reasonably concluded thate was no fatal variance between the
indictment and the evidence. Bergermakes clear, a variance is not fatal where the defendant
was not “misled” at trial and where there is no w$keing tried for the same offense twice. 295
U.S. at 83. The TCCA reasonalibund that Douglas was not misledo thinking that he was
being tried for rape by force or coercion becausditienot allege that he was surprised at trial,
did not tailor his defense to a charge of force@ercion, and denied that he ever touched F.S.
inappropriately. Douglas 2011 WL 915052, at *5.See,e.g, Pennington v. Lazarqffl3 F.
App’x 228, 232 (6th Cir. 2001) (state court’s detgration that variance was not fatal was not
unreasonable where there was ‘indication that defense counsehs taken by surprise with
regard to any of the testimony nagdentified as prejudicial, or #t the defense was hampered in
any material fashion”). The TCCA also readagaconcluded that theariance did not put the
inmate at risk of being prosecutadsecond time for the same offensBouglas 2011 WL
915052, at *5. Indeed, even now in the preggateedings, Petitionetoes not argue how he
was misled in mounting a defense to the chargeps ca that he was aisk of being tried again
for the same incident.

For these reasons, Douglas has not shown that the TCCA'’s decision was an unreasonable

application of clearly established Sapre Court precedent.

°® As noted, Petitioner challenges a laundsst Ibf purportedly revant evidentiary
inconsistencies that he did natise before the TCCA. Qhose procedurally-barred grounds,
Douglas is particularly concerned with DreRiey’s testimony that she found no physical trauma
to F.S.’s genitals. Pierceytestimony, however, does not undierenthe TCCA’s determination
that F.S.’s testimony was sufficient to conviaiuglas; in addition to té$ying that she saw no
physical trauma, Piercey also testified thagitdi penetration, which F.S. alleged, does not
always result in physical traumaSdeTr. Trans., ECF No. 26-1 at 82-84.)
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E. The TCCA's Decision Is Not “Based onan Unreasonable Determination of
the Facts”

Douglas argues, without meaningful devel@mt) that the TCCA’s decision was based
on an unreasonable determination of the fac®ee$Buppl. Resp., ECF No. 66 at 6.) To the
extent that he means to presang 2254(d)(2) attack on the gatourt’s factual determination
that F.S. was credible, none of his so-calleew” evidence constituseclear and convincing
proof to the contrarySeeAyers 623 F.3d at 308. Accordinglipouglas has not met his burden
of demonstrating that the TCCA'’s decisionsazased on an unreasonatigermination of the
facts.

Because Petitioner has failed to demonstth@ the state court’'s rejection of his
sufficiency of the evidence claim was contrdoy or an unreasonablelication of clearly
established Supreme Court precedent, or based on an unreasonable determination of the
facts, he is not entitled to relief on thestsaof this claim. Claim One is DENIED.

APPEAL ISSUES

There is no absolutentittement to appea district court’s demil of a § 2254 petition.
Miller-El v. Cockrell 537 U.S. 322, 335 (2003radley v. Birkett156 F. App’x 771, 772 (6th
Cir. 2005). The Court must issue or deny a cedti€ of appealability (‘COA”) when it enters a
final order adverse to a § 2254 petitioner. Rule 11, Section 2254 Rules. A petitioner may not
take an appeal unlesscaicuit or district judgassues a COA. 28 U.S.C. 8§ 2253(c)(1); Fed. R.
App. P. 22(b)(1).

A COA may issue only if the petitioner has made a substantial showing of the denial of a
constitutional right, and the COA must indicate thpecific issue orssues that satisfy the
required showing. 28 U.S.C. 8833(c)(2)-(3). A “substantiashowing” is made when the

petitioner demonstrates that “smmable jurists could debate wiet (or, for that matter, agree
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that) the petition should have bemsolved in a different manner that the issues presented
were adequate to deserve encouragement to proceed fui@laakiell 537 U.S. at 336Gee also
Henley v. Bell 308 F. App’x 989, 990 (6th Cir. 2009)er curiam) (same). Although a COA
does not require a showingatithe appeal will succee@pckrell 537 U.S. at 337, a court should
not issue a COA asraatter of courseBradley, 156 F. App’x at 773.

In this case, there can be no question that the § 2254 petition is meritless for the reasons
previously stated. Because any appeal by Douglahenssues raised in his 8 2254 Petition
does not deserve attentidghe Court DENIES a ceridate of appealability.

Rule 24(a)(1) of the Federal Rules of Appil&rocedure provideakat a party seeking
pauper status on appeal must first file a orotin the district court, along with a supporting
affidavit. However, if the district court certifies that an appeal would not be taken in good faith,
or otherwise denies leave to appealforma pauperisthe prisoner musfile his motion to
proceedn forma pauperisn the appellate courtSeeFed. R. App. P. 24(a)(4%). In this case,
for the same reasons it denies a certificate pealability, the Court determines that any appeal
would not be taken in good faith. It is therefaertified, pursuant to Federal Rule of Appellate
Procedure 24(a), that any appealthis matter would not be kan in good faith, and leave to

appealn forma pauperiss DENIED®

IT IS SO ORDERED this 22nd day of September, 2016.

s/ J. DANIEL BREEN

CHIEF UNITED STATES DISTRICT JUDGE

191 Douglas files a notice aippeal, he must pay the full $505 appellate filing fee or file
a motion to proceeth forma pauperisand supporting affidavit ithe Sixth Circuit Court of
Appeals within 30 days of the date of entry of this ord&eFed. R. App. P. 24(a)(5).
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