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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

KENNETH LYLE DAVIS,
Petitioner,

V. No. 1:13-1177-JDB-egb

ROBERT E. COOPER, JR.
Respondent.

N N N N N N N N

ORDER OF DISMISSAL,
DENYING CERTIFICATE OF APPEALABILITY,
CERTIFYING APPEAL NOT TAKEN IN GOOD FAITH,
AND
DENYING LEAVE TO PROCEED IN FORMA PAUPERIS ON APPEAL

On June 7, 2013, Petitioner Kenneth Lyle Davis, who is currently on parole in Milan,
Tennessee, filed a petition guant to 28 U.S.C. § 2254, memorandum in support, and
supporting exhibits.  (Petition (“Pet.” e CF No. 1, Memorandum (“Mem.”) in Support
(“Supp.”), ECF Nos. 1-1 & 1-2, Exhibits (“Ex.”ECF No. 1-3.) Petitioner paid the filing fee.
(Receipt, ECF No. 2.) On October 22, 2013, the Couwected Respondent, Robert E. Cooper,
Jr., then Attorney General of Tennessee, todil@sponse to the petition. (Order, ECF No. 4.)
On December 13, 2013, Respondent filed the staigt cecord (Record (“R.”), ECF No. 7.) and
on December 16, 2013, an answer. (Answer- ND. 8.) On January 8, 2014, Dauvis filed a
reply. (Reply, ECF No. 9.)

As is more fully discussed below, the issuaised here by Petitioner fail because the
state court identified and dpgd the correct governing legal ipciples from federal law.

Therefore, the petition is DISMISSED.
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STATE COURT PROCEDURAL HISTORY

On May 1, 2007, a grand jury in Madisoouty, Tennessee indicted Davis on one count
of possession of methamphetamine with the irtiesell and/or deliver, one count of possession
of drug paraphernalia, one count of driviog a cancelled, suspended, or revoked license, and
one count of reckless driving. (R., IndictmerE§F No. 7-1 at PagelD 102-06.) On September
27, 2007, a jury trial began in Madison CountycGit Court and conaded with the jury
convicting Davis of all counts(Trial Transcript (“Tr.”), ECFNo. 7-2 at PagelD 160, 277-79.)
The trial court sentenced him to affective ten-year sentence, to be served consecutively to a
prior sentence. (R., Judgments, ECF No. 7-RagelD 136-39.) Davis’ motion for a new trial
(Mot., ECF No. 7-1 at PagelD 140) was demadlanuary 15, 2008. (R., Order, ECF No. 7-1 at
PagelD 144.) He filed a timely notice of appe@R., Notice of AppealECF No. 7-1 at PagelD
148.) The Tennessee Court of Criminal AppealsCCR”) affirmed the tridcourt’s judgments.
State v. DavisNo. W2008-00226-CCA-R3-CD, 2009 WL 160927 (Tenn. Crim. App. Jan. 23,
2009),perm.app. deniedTenn. June 15, 2009).

On April 13, 2010, Davis filed g@ro se petition in Shelby County Criminal Court
pursuant to the Tennessee P@Genviction Procedure Acffenn. Code Ann. 88 40-30-101 to
-122. (R., Pet. for Post-Conviction Relief, EGlo. 7-16 at PagelD 606-37.) On June 3, 2010,
he filed an amended petition. (R., First Arded (“Am.”) Pet., ECF No. 7-16 at PagelD 652-
67.) On March 1, 2011, Petitioner filed a secantended petition. (R., Second Am. Pet., ECF
No. 7-16 at PagelD 696-709.) His motion seekpegmission to file a third amended petition
(R., Motion (“Mot.”), ECF No. 7-16 at PagelD 742:) was denied. (Pbsonviction Tr., ECF
No. 7-19 at PagelD 819-20.) t&f conducting an evidentiary dméng, the post-conviction court

entered its order denying relief on Septemb2r 2011. (R., Order, ECF No. 7-16 at PagelD
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759-64.) The TCCA affirmethe denial of relief.Davis v. StateNo. W2011-02049-CCA-R3-
PC, 2012 WL 3156593 (Ten&rim. App. Aug. 2, 2012)perm.app. deniedTenn. Dec. 13,
2012).
. LEGAL STANDARDS

The statutory authority for federal courts $sue habeas corpus relief for persons in state
custody is provided by 28 U.S.C. § 2254, asraaed by the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”). A federal caumay grant habeas relief to a state prisoner
“only on the ground that he is in custody in viadatiof the Constitution or laws or treaties of the
United States.” 28 U.S.C. § 2254(a).

A. Exhaustion and Procedural Default

A federal court may not grantait of habeas corpus on behaffa state prisoner unless,
with certain exceptions, the prisoner has extelisvailable state remedies by presenting the
same claim sought to be redressed in a fededaéas court to the statourts pursuant to 28
U.S.C. § 2254(b) and (c)Cullen v. Pinholster563 U.S. 170, 181 (2011). The petitioner must
“fairly present® each claim to all levels of state coweview, up to and including the state’s
highest court on discretionary reviealdwin v. Reeseb41 U.S. 27, 29 (2004), except where
the state has explicitly disavew state supreme court revieag an available state remedy,
O’Sullivan v. Boerckel526 U.S. 838, 847-48 (1999). Tennessee Supreme Court Rule 39
eliminated the need for a habeas petitionesetek review in the Tennessee Supreme Court and

the presentment of the claim to the Court of @mathAppeals by the litigant shall “be deemed to

! For a claim to be exhaustéfi]t is not enough that all théacts necessary to support the
federal claim were before the satourts, or that a somewhat ganstate-law claim was made.”
Anderson v. Harles459 U.S. 4, 6 (1982) (per curiamhtgérnal citation omitted). Nor is it
enough to make a general appeal to a broad constitutional guar@reev. Netherland518
U.S. 152, 163 (1996).



have exhausted all available state remedieddams v. Holland330 F.3d 398, 402 (6th Cir.
2003);see Smith v. Morgar371 F. App’x 575, 579 (6th Cir. 2010).

There is also a procedural default dowrancillary to the exhaustion requiremefee
Edwards v. Carpenteb29 U.S. 446, 452-53 (2000) (notitige interplay between the exhaustion
rule and the procedural defadibctrine). If the stat court decides a claim on an adequate and
independent state ground, suchagzrocedural rule prohibiting tretate court from reaching the
merits of the constitutional claim, a petitioner ordinarily is barred from seeking federal habeas
review due to the procacdal default doctrine Wainwright v. Syke433 U.S. 72, 81-82 (1977);,
see Walker v. Martin562 U.S. 307, 315 (2011) (“A federaldeas court will not review a claim
rejected by a state couftthe decision ofthe state court rests onsgate law ground that is
independent of the federal question and adegteasupport the judgment”) (internal quotation
marks and citation omittedj).In general, however, “we maynly treat a state court order as
enforcing the procedural defid rule when it unambiguouslkelied on that rule.” Peoples v.
Lafler, 734 F.3d 503, 512 (6th Cir. 2013).

If a petitioner’s claim has been procedurally defaulted at the state level, the petitioner
must show cause to excuse his failure to present the claim and actual prejudice stemming from
the constitutional violation or, alternatively, thatfailure to review the claim will result in a

fundamental miscarriage of justic&chlup v. Delp513 U.S. 298, 320-21 (1995}olemanv.

2 The state-law ground may be a substantive didpositive of the case, or a procedural
barrier to adjudication of the claim on the meriid/alker, 562 U.S. at 315. A state rule is an
“adequate” procedural ground iif is “firmly established and regularly followed.1d. at 316
(quotingBeard v. Kindley 558 U.S. at 60-61 (2009)). “A disti@ary state procedural rule can
serve as an adequate ground to bar federal habgaw re. . even if the appropriate exercise of
discretion may permit considei@ of a federal claim in some cases but not otherk”
(quotingKindler, 558 U.S. at 54 (internal quotation marks and citations omitted).
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Thompson501 U.S. 722, 750 (1991). The latter showiaguires a petitioner to establish that a
constitutional error has probahigsulted in the conviction of @erson who is actually innocent
of the crime. Schlup 513 U.S. at 321see also House v. Beb47 U.S. 518, 536-539 (2006)
(restating the ways to overcome procedural wlefand further explaining the actual innocence
exception).

B. Merits Review

Pursuant to Section 2254(ehhere a claim has been adjcatied in state courts on the
merits, a habeas petition should only banged if the resolution of the claim:

(2) resulted in a decision that wasntrary to, or involed an unreasonable

application of, clearly established Fealelaw, as determined by the Supreme

Court of the United States; or

(2) resulted in a decision that wassed on an unreasonable determination of
the facts in light of the evidence peesed in the State court proceeding.

28 U.S.C. 8§ 2254(d)(1)-(2). Petitianearries the burden of proofrfthis “difficult to meet” and
“highly deferential [AEDPA] standd,” which “demands that seicourt decisions be given the
benefit of the doubt."Cullen, 563 U.S. at 181 (quotindarrington v. Richter562 U.S. 86, 102
(2011), andNoodford v. Visciotti537 U.S. 19, 24 (2002) (per curiam)).

Review under § 2254(d)(1) is limited to the netohat was before the state court that
adjudicated the claim on the meritCullen, 563 U.S. at 182. A swtcourt’'s decision is
“contrary” to federal law when it “arrives @ conclusion opposite to that reached” by the
Supreme Court on a questionlaiv or “decides a case differnthan” the Supreme Court has
“on a set of materially mistinguishable facts. Williams v. Taylor529 U.S. 362, 412-13 (2000).
An “unreasonable application” of federal law oxzwhen the state coudiitlentifies the correct

governing legal principle from” the Supreme G&sidecisions “but urgasonably applies that



principle to the facts of the prisoner's casdd. at 412-13. The stateourt’s application of
clearly established federal lamust be “objectively unreasonablfor the writ to issue.ld. at

409. The writ may not issue merely becausehthigeas court, “in itthdependent judgment,”
determines that the “state court decision applied clearly established federal law erroneously or
incorrectly.” Renico v. Left559 U.S. 766, 773 (2010) (citivjilliams, 529 U.S. at 411).

There is little case law addressing wtandard in 8§ 2254(d)(2) when a decision was
based on “an unreasonable determination of facts.” Howev&/pwod v. Allen558 U.S. 290,
301 (2010), the Supreme Court stated thatstate-court factual dermination is not
“unreasonable” merely because the federabeha court would have reached a different
conclusior® In Rice v. Collins 546 U.S. 333 (2006), the Cowkplained that “[rjeasonable
minds reviewing the record might disagree” altbetfactual finding in qustion, “but on habeas
review that does not suffice to superséue trial court’s . . . determination.Rice 546 U.S. at
341- 42.

The Sixth Circuit has described the2Z54(d)(2) standard as “demanding but not
insatiable” and emphasized that, pursuant to § 2284(¢he state courittual determination is
presumed to be correctsdnt clear and convincing idence to the contraryAyers v. Hudson

623 F.3d 301, 308 (6th Cir. 2010). A state coujt@idation will not be overturned on factual

® In Wood the Supreme Court granted certiorari to resolve whether, to satisfy

§ 2254(d)(2), “a petitioner musttablish only that thetate-court factual dermination on which

the decision was based was “‘unreasonable;"whether 8§ 2254(e)(1additionally requires a
petitioner to rebut a presumption that the deteation was correct with clear and convincing
evidence.”Wood 558 U.S. at 293, 299. The Court ultimgtidund it unnecessary to reach that
issue, and left it open “for another daytl. at 300- 01, 303 (citinRice v. Collins546 U.S. 333,

339 (2006), in which the Court recognized thaisiunsettled whether there are some factual
disputes to which § 2254)(@&) is ingplicable).
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grounds unless objectively unreasonable in lighthef evidence presented in the state court
proceeding.ld.; see also Hudson v. Lafle421 F. App’x 619, 624 (6th Cir. 2011) (same).
lll.  PETITIONER'S FE DERAL HABEAS CLAIMS
In the § 2254 petition, Davigises the following issués
1. The evidence was insufficient topgort his convictions for possession of
methamphetamine with intent to satid/or deliver and for possession of
drug paraphernalia (Pet., EQlo. 1 at PagelD 5); and

2. Trial counsel provided @ffective assistance by:

a. failing to interview Sergeant Bas before the suppression hearing
and trial (d. at PagelD 8);

b. failing to investigate the auwivideo mechanics of Sergeant
Barnes’ on-board video/audio systeioh), and

C. failing to discover the police department’s maintenance record
requirement for repairsothe on fleet vehicles.ld))

Issue 1 was raised on diregipeal. (R., Brief (“Br.”) othe AppellantECF No. 7-9 at
PagelD 476.) Issues 2 (a)-(c) were presentatidol CCA in the postonviction appeal. (R.,
Br. of the Appellant, ECF No. 7-21 at Pagell98-99.) Each claim is addressed below.
IV.  ANALYSIS OF PETITIONER’S CLAIMS

A. Sufficiency of the Evidence

Davis contends that the evidence was insufficient to support his convictions for
possession of methamphetamine with intent Hoasel/or deliver and flopossession of unlawful

drug paraphernalia because the State ditl establish constructive possession beyond a

* Petitioner also contendedaththe trial court’s deniabf his motion to suppress was
unconstitutional. (Pet., ECFAN 1 at PagelD 7.) The Staresponded that the issue was
noncognizable. (Answer, ECF No. 8 at PagelD 1238.jhe reply, Davis has conceded that the
issue is noncognizable in this federal habpesceeding and has withdrawn the issue from
consideration. (Reply, BENo. 9 at PagelD 1268-69.)
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reasonable doubt. (Pet., ECF NaatlPagelD 5.) The State pssds that this claim should be
dismissed on the merits because the TCCA ctiyrapplied clearly established federal law and
made a reasonable determinatioriref facts. (Answer, ECFAN 8 at PagelD 1239.) The Court
agrees with the State.

Petitioner relies on his direct appeal arguntkat the State failed to produce evidence of
his knowledge and intent. (Pet., ECF No. 1-1 gefa 20, 27.) He contends that his ownership
of the vehicle was the only evidence linkitgm to possession of the drugs and drug
paraphernalia. I¢d. at PagelD 22.) The inmate also insi#tat testimony deomstrated that his
passenger was in possession of a cylinder of the dridi$. Davis believes that all confiscated
items should have been tested for fingerprintd. gt PagelD 22-23.) Hmaintains that he was
merely giving his passenger a ridad that the bag with thewfiscated item$elonged to the
passenger. Id. at PagelD 23.) He argues that the &failed to demonstrate that he had any
intent to exercise dominion and caitover the drugs or contrabandd.)

The TCCA summarized the facts underlyPgtitioner’s convictionsn direct appeal:

On January 21, 2007, the Defendant was stdgdyy an officer with the Madison

County Sheriff's Department. The veld@clvas searched, and illegal drugs and

paraphernalia were discovered insideubsequently, the Defendant was charged

with possession of methamphetaminé&hwthe intent to sell; possession of

methamphetamine with the intent tolider; possession of drug paraphernalia;

reckless driving; and driving on a aated, suspended, or revoked licenSee

Tenn. Code Ann. 88 39-17-417, 39-17-485;10-205, 55-50-504. Thereatfter,

the Defendant filed a motion to suppress the evidence, claiming that he did not

voluntarily consent to the search of his automobile.

A hearing on the motion to suppresss conducted on September 20, 2007.

Officer Shane Barnes of the Madison Cgu8teriff's Department testified that,

on January 21, 2007, at approximately 6:45.phm was sitting at a red light at

the intersection of North Parkway artighway 70, located in Madison County.

It was dark outside, and “medium traffioraditions” were present in the area. He

observed a Ford Ranger pickup truck makéurn at high rate of speed “onto

Parkway going westbound from Highway 70.”
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According to Officer Barnes, the turn svéreal noticeable because of the speed
and the fact that [the Defendant] went over both lanes of traffic into the turn lane,
the opposing lane of traffic.” He rgiad that the Defendds vehicle “was
speeding in an unsafe conditi to make that turn i@ proper way.” Officer
Barnes opined that the Defendant wasdliag at forty or fifty miles per hour
when he made the turn. Moreover, tlescribed the Defendant’s driving as
erratic, aggressivend reckless.

Officer Barnes initiated a traffic stogOfficer Barnes explained to the Defendant
that he was checking to see if the Defaridavas impaired or the reason why he
made a reckless turn.” The Defendanswary cooperative, and Officer Barnes
did not smell any alcohol on the Defendamerson. The Defendant had a female
passenger, Marilyn Riggs, in the vehicle.

Officer Barnes requested the Defendadtiver’s license. Following a check of

the license, Officer Barnes learned tlia¢ Defendant’s license was suspended
due to the Defendant’s failure to payildhsupport. Rather than arresting the
Defendant, Officer BarneBegan issuing a citation and intended on letting the
Defendant go. Officer Barnes learned that Ms. Riggs did not have a valid license
either. Unwilling to let either individuarive away in the truck, Officer Barnes

let the Defendant use his cell phone to have someone come pick them up.

As Officer Barnes “was fiishing up the ticket[,]” heasked the Defendant for
consent to search the automobile. Adaoog to Officer Barnes, the Defendant
responded, “Sure. Go ahead. No probler®fficer Barnes waited for another
officer to arrive on the s&me, which did not take “veidong][,]” and he then began
searching the vehicle.

Officer Barnes went to the passenger side of the truck, opened the door, and
started looking around. He observed a “@aBoy type bag sitting in the middle”
between the passenger and the driverwds sitting right in the center console.”
According to Officer Barnes, both indduaals would have had access to the bag.
Officer Barnes looked inside the bagdadiscovered approximately 15.9 grams of
methamphetamine, six clear glass pipes, redeplastic pipe, a pair of scissors, a
white spoon, a small torch, multiple plastiags of different sizes, a small
composition book containing names and phone numbers, and a small metal
container. When asked the significaméehe items found inde the bag, Officer
Barnes stated, based on his experietie,the drugs were for resale.

After discovery of the drugs and parapladia, both the Defendant and Ms. Riggs
were placed under arrest, and the Melarcotics Division was contacted.
Neither person claimed ownership of the bag.



On cross-examination, Officer Barnes acknowledged that he did not attempt to get
written consent from the Defendant befsearching the vehicle. He did not do

so because the car was equipped with a video system that recorded traffic stops.
However, the audio was not working wh@fficer Barnes stopped the Defendant,

so there was just a video with no sound.

Officer Barnes also stated that heund a small metal vial in Ms. Riggs’
possession.

The Defendant testified that Officer Barndidl not request his consent to search
his vehicle. Moreover, the Defendamtas unaware that his license was
suspended. According to the Defendabtficer Barnes found a metal cylinder
under the passenger seat, which “looked like methamphetamines.” Officer Barnes
asked Ms. Riggs if she was going to claim the cylinder, to which she said no.

On cross-examination, the Defendant acknowledged that he owned the vehicle.
He denied that the bag belonged to him.

At the conclusion of the suppression hegrithe trial court dermined that the
Defendant voluntarily consented to thesd of his truck. Thus, the evidence
was admissible against the Defendamid he proceeded to trial.

Officer Barnes provided a similar account o tevents at trial. At trial, Officer
Barnes further opined that the compios book was a “type of thing commonly
used by a drug dealer to keep up with his customers.” Officer Barnes also
testified that the metalontainer was found undernedtie passenger seat and, in
his opinion, appeared to contain methantaimene. He stated that he observed
the container “rolling” when Ms. Riggs eed the vehicle. Giter Barnes further
noted that a pill bottle wadiscovered inside the bag aite the drugs were found.
Inside the pill bottle was a ndeke with a heart charm on it.

The videotape was shown to the jury and admitted as an exhibit. Moreover,
testing by the Tennessee Bureau of Ingasibn confirmed that the two bags
discovered during the search othe Defendant's truck contained
methamphetamine; 13.8 grams in one bag, and 1.5 grams in the other. No
fingerprint analysis was conducted.

The Defendant did not testify at trial present any evidence in his defense.

State v. Davis2009 WL 160927 at *1-*3.
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After reviewing the trial testimony, the TCG#ncluded that the evidence was sufficient
to establish that Davis constructivgipssessed the drugs and parapherndiia.at *6. The

TCCA held:

While the Defendant suggested that domtraband found in his truck was Ms.
Riggs’ and not his, it was the jury’sgpgative to accredit witness testimony and
weigh the evidence. It was undisputedttthe Defendant owed the vehicle and

that he was in control dhe vehicle when the policgopped him. According to

the testimony of Officer Barnes, the themphetamine was recovered from the
center of the seat, within arm’s reachtloé Defendant. He needed only to reach

to the middle of the truck he wasivng and take the bag of drugs and
paraphernalia into his hand in order to bewttual possession of it. In this case,
the jury could reasonably infer from the evidence that the Defendant exercised
constructive possession of the methamphetamine with the intent to sell and/or
deliver it and possession of the drug paraphernalia.

In Jackson v. Virginia443 U.S. 307 (1979), the Supreme Court held that:

“[lln a challenge to a state criminabnviction brought under 28 U.S.C. § 2254 -

if the settled procedural prerequisites for such a claim have otherwise been

satisfied - the applicant entitled to habeas corpuslief if it is found that upon

the record evidence adduced at the m@lrational trier of fact could have found

proof of guilt beyond a reasonable doubt.”
443 U.S. at 324. This standard requires a feédbstrict court to exaine the evidence in the
light most favorable to the Statéd. at 326 (“[A] federal habeas carp court faced with a record
of historical facts that supports conflictingferences must presume - even if it does not
affirmatively appear in the record - that the trdérfact resolved any suatonflicts in favor of
the prosecution, and must defe that reolution.”).

“Constructive possession reges evidence supporting the cusion that the defendant
had the ability to exercisknowing dominion and control ovéhe items in question.”United

States v. Wettstair618 F.3d 577, 586 (6th Cir. 2010) @mal quotation marks omitted).

Possession may be established through circumstantial evidended States v. WelcB7 F.3d
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142, 150 (6th Cir. 1996) (citingnited States v. Whit®32 F.2d 588, 590 (6th Cir. 1991)). The
Sixth Circuit has emphasized that condimgc possession requires a specific inteBee United
States v. Bailey553 F.3d 940, 945 (6th Cir. 2009). Afeledant must “knowingly ha[ve] the
power and the intention at a given time to e dominion and control over an object, either
directly or through others.'United States v. Hadley31 F.3d 484, 507 (6th Cir. 2005) (quoting
United States v. Kincaidd45 F.3d 771, 782 (6th Cir. 19983geUnited States v. Newsodb2
F.3d 593, 606 (6th Cir. 2006). Proof that one kimgly and intentionally has dominion over the
premises where the contrabarsdfound “is sufficient to eskdish constructie possession.”
Kincaide 145 F.3d at 782.

Davis has no credible argument that the decision of the Tennessee Court of Criminal
Appeals was contrary tdackson v. Virginia Officer Shane Barnes testified that the drugs and
paraphernalia were found in a Game Boy bagntiddle of the front seat of a truck owned and
occupied by Petitioner. (RTrial Tr., ECF No. 7-2 at Paf@ 176.) The bag was within
Petitioner's reach and contained multiptesale baggies, a composition book, scales,
approximately six glass crack pipes, a plagtipe, scissors, and sthdittle containers for
carrying and mixing. I¢l. at PagelD 183, 191.) The composition book had names and phone
numbers, information of the type used by agddealer to keep up with his customertd. &t
PagelD 186-87.) Sergeant Barnes testified tthatbag was not tested for fingerprints because
the surface of the bag was rigid nylon and aotacceptable surfacerféingerprints. [d. at
PagelD 207, 229.) He related thé bag was also within armmreach of Davis’ passenger and
that a metal container of suspected methataphiee was found underneath where she had been
sitting. (d. at PagelD 207.) The cylinder rolled outavhthe passenger got out of the seat and

was the only confist¢ad item that was not found in the badd. &t PagelD 226.) The aggregate
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weight of the drugs was 15.3 gram#d. @t PagelD 256.) Although it is clear that the passenger
had access to the bag, the focus is whether thermaad “viewed in the light most favorable to
the government, would allow ati@nal trier of fact to ind the defendant guilty beyond a
reasonable doubt.”United States v. Burchaydb80 F.3d 341, 352 (6th Cir. 2009) (quoting
United States v. Solori®37 F.3d 580, 588 (6th Cir. 2003)).

The TCCA applied the correct ldgalle and cited as support ballackson v. Virginia
and state cases applying tdacksonstandard. The TCCA determined that, applying all
inferences from the evidence most favorable tdStage, the evidence wasfficient to establish
that Davis constructaly possessed the druged paraphernalia.State v. Davis2009 WL
160927 at *6. The evidence and reasonable infeseedcawn in favor othe State provided a
sufficient basis for a rational factfinder tonobude beyond a reasonable doubt that Davis
possessed and was aware of the drugs and panaphainder a consictive possession theory
because of the obvious location of the bag in his own vehicle.

Based on this Court’s review tie transcript of Davis’ ial (R., Trial Tr., ECF No 7-2),
the testimony and evidence were more than sufficient to permit the jury to find that Davis was
guilty of constructive possession of methamphetamine with the intent to sell and/or deliver and
constructive possession of unlawfdrug paraphernalia. This issue is without merit and is
DENIED.

B. Ineffective Assistance of Counsel

Davis contends that his trial counsel wasffiective because coundeliled to interview
Sergeant Barnes before the sugpi@n hearing and trial, failed to investigate the audio/video
mechanics of Sergeant Barnes’ on-board viaedib system, and did not discover the police

department’s maintenance record requirementefpairs done on fleet vehicles. (Pet., ECF No.
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1 at PagelD 8.) The State pesds that these claims shoulddiemissed because the ineffective
assistance analysis by the TCCA was not reoptto, or an unreasable application of,
Strickland v. Washingtod66 U.S. 668 (1984). (Answer, ECF No. 8 at PagelD 1244.)

A claim that ineffective assistance of coehfas deprived a defendant of his Sixth
Amendment right to counsel is cooited by the standards statedStrickland 466 U.S. at 687.
To succeed on this claim, a movant musimdestrate two elements: 1) that counsel’s
performance was deficient, and 2) “that théakent performance prejudiced the defenséd:
“The benchmark for judging any claim of ineffeeness must be whether counsel’s conduct so
undermined the proper functioning of the adversgracess that the trial cannot be relied on as
having produced a just resultld. at 686.

To establish deficient performance, ago@& challenging a conviction “must show that
counsel’s representation fell below @lnjective standard of reasonableneds.’at 688. A court
considering a claim of ineffective assistance must apply a “strong presumption” that counsel’s
representation was within the “wide rangkereasonable professional assistancéd’ at 689.
The challenger’s burden is to show “that collmaade errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed tlefendant by the Sixth Amendmentd. at 687.

To demonstrate prejudice, a petitioner mesthblish “a reasonable probability that, but
for counsel’'s unprofessional errors, the resulthef proceeding would have been differentd:
at 694> “A reasonable probability is a probabilisufficient to undermine confidence in the
outcome.” Id. at 694. “It is not enougto show that the errors desome conceivable effect on

the outcome of the proceeding.Stfickland] at 693. Counsel’s errors must be ‘so serious as to

> If a reviewing court finds a lack of prejudi, it need not determine whether, in fact,
counsel’s performance was deficie@trickland 466 U.S. at 697.
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deprive the defendant of a fair trial, a trial whose result is relialhte,’at 687.” Harrington,
562 U.S. at 104 (citintrickland 466 U.S. at 687, 693%ee also Wong v. Belmontés8 U.S.
15, 27 (2009) (per curiam) (“Bustrickland does not require the State to ‘rule out™” a more
favorable outcome to prevail. “Rathé&tricklandplaces the burden adhe defendant, not the
State, to show a ‘reasonalpibability’ that the result auld have been different.”).

The deference to be accorded a state-court decision under 28 U.S.C. 8§ 2254(d) is
magnified when reviewing aneffective assistance claim:

Establishing that a sefcourt’s application obtricklandwas unreasonable under

§ 2254(d) is all the more difficult. The standards createdStrickland and

§ 2254(d) are both “highly deferentiald., at 689;Lindh v. Murphy 521 U.S.

320, 333, n. 7 (1997), and when the two gppltandem, review is “doubly” so,

Knowles[v. Mirzayancg 556 U.S., at 123, 129 S. Ct. at 1420 [(2009)]. The

Strickland standard is a general one, so the range of reasonable applications is

substantial. 556 U.S., 423, 129 S. Ct. at 1420. deral habeas courts must

guard against the danger efjuating unreasonableness un&erckland with

unreasonableness under 8§ 2254(d). When53@2 applies, the question is not

whether counsel’s actions were reasonallee question is whether there is any
reasonable argument that counsel satisiedklands deferential standard.
Harrington, 562 U.S. at 105.

Davis contends that, had coehsiterviewed Barnes befothe hearing on the motion to
suppress, counsel would have discovered the videotape of Davis’ arrest had no audio and could
have questioned the officer about the reas(Mem. in Supp. ECF No. 1-1 at PagelD 43-44.)
Petitioner believes that trial counsel should hawestigated why the tape contained no audio.
(Id.) He points to inconsistencies in Barnestiteeny and contends that an investigation would
have undermined the officer’s credibilityld(at PagelD 45.) The iinate testified during the
post-conviction hearing that counsel should hagiested the maintenance records for Barnes’

vehicle even though he admitted that none existed. (R., Post-conviction Tr., ECF No. 7-19 at

PagelD 55-58.)
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Sergeant Barnes testified at the suppreshigaring that the reas he did not obtain
written consent to search Davis’ vehicle wasaaese his car had a video system and the officer
did not realize until later that there was an audsue. (R., Suppression Tr., ECF No. 7-5 at
PagelD 329.) Barnes stated that he did kmmiw why the audio did not work because “they
check it out and they tell me everything is okayld.)( He related that the audio problem had
been fixed and the current problernthwthe video was something elsdd.) The witness stated,
“it's a little transmitter. It was in the transmitteox and they had to replace that, that was fixed.
(Id. at PagelD 329-30.)

Barnes recalled during the trial that Davtsaffic stop and arrest were recorded on
videotape. (R., Trial Tr., ECF No. 7-2 at PHe209.) He explained the lack of audio,
testifying:

My camera system, you have a box that is a transmitter and the antenna is the mic

cable that goes up to the microphone. My antenna had some problems and |

didn’t have any audio on it. Sometimésvorks and sometimes it doesn’t. It's

been corrected. The box has actually be@taced. That's why there is no audio

here because the antenna apparemwhgn’'t making connection with the car

antenna. The cable was messed up.
(Id. at PagelD 214-15.)

At the post-conviction hearingdarnes said that the videsystems in 2008 had a body
microphone that ran on a nine volt battery. (R., Post-conviction TF. [&& 7-20 at PagelD
967.) Barnes stated that at the beginning otdbe of duty, he checked his system to make sure
it was operating properhut later the battery quit and heddiot know it until he reviewed the

tape. [d. at PagelD 967-68.) He testified thaethght is on, but the audio is not coming

through because, once out of the car, it operated on radio frequeédcyt RagelD 968.) The
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officer stated that he replaced the battery himseétf.) (He further explaing the battery was in
the transmitter box which is attaahby cables on the duty belld.(at PagelD 969.)

Trial counsel admitted that he did not invgate whether the Sheriff's departments were
required to keep records of maintenance on video systems. (R., Post-conviction Tr., ECF No. 7-
19 at PagelD 925.) Counsel tesiif that, while he could havevestigated maintenance records,
he did not see that it wadeeant to Davis’ guilt. Id. at PagelD 926.) Counsel observed that he
did not believe anythingvas wrong with the video otherah the lack of audio and, in his
opinion, the audio had not beenentionally removed. I¢. at PagelD 929.)

Captain Anthony Heavner testified at the tposnviction hearing that, at the time of
Davis’ arrest, he was in charge of maintezewf Sheriff's Department fleet vehiclesld.(at
PagelD 947.) He recalled that he responded#wis’ request for maintenance records on
Sergeant Barnes’ vehiclm a letter stating:

After having spoken with you by phone on January 19, | did speak with Sergeant

Barnes regarding the incidieon January 1, 2007. Heattd there was no repair

needed to the video/audio recordiagd the sending unit volt battery had run

down. Sergeant Barnes stated that he replaced the battery with a new one.

(Id. at PagelD 949, ECF No. 7-20 at PagelD 95Hgavner stated there were no maintenance
records because there were no repaitd. at PagelD 955-56.) He noted that he did not keep
records about batteries runningndoand that Barnes had replaced the battery himsklf. a{
PagelD 957.)

The post-conviction trial court determinedattthere were no maintenance records that
could have been discovered to impeach Serdgames’ testimony. (R., Order, ECF No. 7-16 at

PagelD 762.) The post-coietion court concluded:

There was a minor inconsistency in the officer's explanation for the failure of his
transmitter between his suppression heamsgmony and the explanation at trial.
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Both explanations, however were congisteiith a bad battery. This issue is
expanded way out of proportion by the petitioner. Trial counsel was certainly not
responsible for the officer’s testimonyndathere were no maintenance records to
find. Furthermore, consent to search wasamoissue before the jury. That issue

had already been resolved at the sugpgom hearing . . . . Trial counsel complied
with all professional standards, anck tpetitioner had competent counsel and a
fair trial.

(Id. at PagelD 763.)

During the post-conviction appeal, the TCCAntified and cited the proper standard for
the analysis of Petitioner’s claims of ineffective assistamavis 2012 WL 3156593, at *9-11.
After reviewing the post-conviction triaburt’'s determination, the TCCA held:

The Petitioner contends Counsel was ieetive because he failed to adequately
investigate the following: the circunasices surrounding the traffic stop; the
videotape mechanics; and police departnmeaintenance records. The Petitioner
notes that Officer Barnes testified during the suppression hearing, explaining the
equipment malfunction by saying “[l]t's a little transmitter. It was in the
transmitter box and they had teplace that. That gafixed.” The Petitioner
states that Counsel faileth his duty to investigat whether there were any
maintenance records indicating that the transmitter box had been replaced. The
State counters that Counsegxplanation for not pursing [sic] the circumstances
surrounding the traffic stop and thealfunctioning audio equipment was
reasonable and that the Petitioner had mratven that he was prejudiced by
Counsel’s representation.

We agree with the post-conviction couhat the Petitioner has not proven by
clear and convincing evidence that Counsel was ineffedtivthis regard. The
evidence proved that the audio equipmenifunationed because of a low battery.
Officer Barnes changed the battery, igth did not produce any maintenance
records for Counsel to find. . . . Henist entitled to relief on this issue.
Id. at *11. The Tennessee courts found that taunsel’s performance was not deficient and
Davis failed to establish any prejudiciel.
Based on this Court’s review of the pashviction testimony (R.Post-conviction Tr.,

ECF No. 7-19 & ECF No. 7-20), as well as thanscript of the hearing on the motion to
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suppress (R., Mot. to Suppress Tr., ECF No. &) the transcript of trial (R., Trial Tr., ECF

No. 7-2), Davis failed to either establish that his trial counsel was deficient in his representation
or that he suffered any prejuditem counsel's decisions. Def@ee to the state court decision

on these issues is therefore appratari Issues 2(a)-(c) are DENIED.

The issues raised in this petition arehwiit merit. The petition is DISMISSED WITH
PREJUDICE. Judgment shak entered for Respondent.

V. APPELLATE ISSUES

There is no absolutentittement to appeal district court’s demil of a § 2254 petition.
Miller-El v. Cockrell 537 U.S. 322, 335 (2003). The Courtshissue or deny a certificate of
appealability ("COA”) when it ents a final order adverse t@ga2254 petitioner. Rule 11, Rules
Governing Section 2254 Cases in the United Statssi€iCourts. A pétioner may not take an
appeal unless a circuit or dist judge issues a COA. 28 3&IC. § 2253(c)(1); Fed. R. App. P.
22(b)(1).

A COA may issue only if the petitioner has made a substantial showing of the denial of a
constitutional right, and the COA must indicate thpecific issue orssues that satisfy the
required showing. 28 U.S.C. 8833(c)(2)-(3). A “substantiathowing” is made when the
petitioner demonstrates that “semable jurists could debate wiet (or, for that matter, agree
that) the petition should have bemrsolved in a different manner that the issues presented
were ‘adequate to deserve encouragement to proceed furthigiller-El, 537 U.S. at 336
(citing Slack v. McDaniel529 U.S. 473, 484 (2000ptenley v. Bell308 F. App’x 989, 990 (6th
Cir. 2009) (per curiam) (holding a prisoner must demonstrae risasonable jurists could
disagree with the district court’s resolution bis constitutional claims or that the issues

presented warrant encouragement to proceedeijrt A COA does not require a showing that
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the appeal will succeedMiller-El, 537 U.S. at 337Caldwell v. Lewis414 F. App’x 809, 814-
15 (6th Cir. 2011) (same). However, court®ld not issue a COA as a matter of course.
Bradley v. Birkett156 F. App’x 771, 773 (6th Cir. 2005) (quotiStack 537 U.S. at 337).

In this case, there can be no question that the claims in this petition are without merit.
Because any appeal by Petitioner on the issuesdransthis petition does not deserve attention,
the Court DENIES a certificate of appealability.

In this case for the same reasons it denies a certificate of appealability, the Court
determines that any appeal would not be iake good faith. It is therefore CERTIFIED,
pursuant to Fed. R. App. P. 24(a), that any apipetilis matter would not be taken in good faith

and leave to appeid forma pauperiss DENIED®

IT IS SO ORDERED, this 7th day of November, 2016.

s/ J. DANIEL BREEN
J.DANIEL BREEN
CHIEF UNITED STATESDISTRICT JUDGE

® If Petitioner files a notice aippeal, he must pay the full $58ppellate filing fee or file
a motion to proceeth forma pauperisand supporting affidavit in & Sixth Circuit Court of
Appeals within thirty (30) days dhe date of entry of this ordeBeeFed. R. App. P. 24(a)(5).
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