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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

JOSEPH SHAW, JR.

Petitioner,
V. No. 1:13-cv-01237-JDB-egb
GRADY PERRY,

Respondent.

ORDER DIRECTING CLERK TO SUBSTITUTE RESPONDENT,
DENYING § 2254 PETITION,
DENYING A CERTIFICATE OF APPEALABILITY,
AND
DENYING LEAVE TO APPEALIN FORMA PAUPERIS

Joseph Shaw, Jr., was convicted of sexuakbatind rape following a jury trial in the
Madison County Circuit Court in Jackson, Tennessee. After unsuccessfully appealing his
conviction and sentence, he sought state posticiion relief, which was denied. Proceeding
pro se Shaw now seeks federal habeas corplisf rehallenging his enviction and sentence
pursuant to 28 U.S.C. § 2254. For the reascsmudsed below, the § 2254 petition is DENIED.

LEGAL STANDARDS

The statutory authority for federal courts $sue habeas corpus relfef persons in state

custody is provided by 28 U.S.C. § 2254, asahed by the Antiterrorism and Effective Death

Penalty Act of 1996 (“AEDPA”).

! The Clerk is DIRECTED to recd Respondent as Grady Perry.
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1. Merits Review

Under the AEDPA, habeas relief is avhlla only if the prisoner is “in custody in
violation of the Constitlion or laws or treatiesf the United States.” 28 U.S.C. § 2254(a). A
§ 2254 claim challenging the petitier’'s custody or sentence oatstlaw grounds thus fails to
state a federal habeas claitloreland v. Bradshayw699 F.3d 908, 926 (6th Cir. 2012) (writ of
habeas corpus may not isslom the basis of a perceivestror of state law”) (citindulley v.
Harris, 465 U.S. 37, 41 (1984)).

The availability of federal habeas relief is further restricted where the petitioner’s claim
was “adjudicated on the merits” in the state cou@8 U.S.C. § 2254(d). In that circumstance,
federal habeas relief “may not be granted” unless:

the earlier state court'sedision “was contrary to” federal law then clearly

established in the holdings of [the Semme] Court, [28 U.S.C.] § 2254(d)(1);
Williams v. Taylor,529 U.S. 362, 412 (2000); or. . “involved an unreasonable

application of” such law, § 2254(d)(1pr . . . “was based on an unreasonable
determination of the facts” in light othe record before the state court,
§ 2254(d)(2).

Harrington v. Richter562 U.S. 86, 100 (2011)

A state court’'s decision i&contrary” to federal law wén it “arrives at a conclusion
opposite to that reachedby the Supreme Court on a question of law or “decides a case
differently than” the Supreme Court has “on & s& materially indistinguishable facts.”
Williams 529 U.S. at 412-13. An “unreasonable lejapion” of federal law occurs when the
court “identifies the correct governing legal miple from” the Supreme Court’s decisions “but
unreasonably applies thaimmiple to the facts of the prisoner’s caséd’ at 413.

There is little case law addressing the “usmemble determination e facts” standard
of §2254(d)(2). The Supreme Court has exjd] however, that a state court's factual

determination is not “unreasonable” merely becdhedederal habeasuart would have reached



a different conclusionSee Wood v. Alle®58 U.S. 290, 301 (2010Although the Sixth Circuit
has described the standard as “demanding but not insatiablensirees the standard in tandem
with 8§ 2254(e)(1) to require a prewption that the state court’'sctaal determination is correct
in the absence of clear and conwrgcevidence to the contranAyers v. Hudsarn623 F.3d 301,

308 (6th Cir. 2010) (quotation marks and citation omitted).

2. Exhaustion and Procedural Default

Before a federal court will review the nte of a claim brought under § 2254, the
petitioner must have “exhausted the remedieslabaiin the courts of the State.” 28 U.S.C.
§ 2254(b)(1)(A). The exhaustion provision is “dgsd to give the state courts a full and fair
opportunity to resolve federalbugstitutional claims before those claims are presented to the
federal courts.”O’Sullivan v. Boerckel526 U.S. 838, 845 (1999).

In light of this purpose, the Supreme Colass interpreted the exhaustion provision as
requiring not mere “technical” exhaustiddgleman v. ThompsoBbp1 U.S. 722, 732 (1991), but
“proper[]” exhaustion. Boercke] 526 U.S. at 848. A claim technically exhausd when state
remedies are no longer avéila to the petitioner.Coleman 501 U.S. at 732 (citing 28 U.S.C.

§ 2254(b)). Technical exhaustitimerefore encompasses not orityations where the petitioner

fully presented his claim to the state courts,dlsb instances where the prisoner did not present
his claim to the state courts at all or failed to present it to the highest available court, and the time
for doing so has expiredBoercke) 526 U.S. at 848Nood v. Ngp548 U.S. 81, 92-93 (2006). If
federal habeas courts were generally allowerktew such claims, ghexhaustion provision’s
purpose of giving the state couttse first opportunity to resoévfederal constitutional issues
would be “utterly defeated.’Edwards v. Carpentes29 U.S. 446, 453 (2000). “To avoid this

result, and thus protect the intidgrof the federal exhaustion rylea claim must be “properly”



exhausted, meaning it must be “fairly presentdddbugh “one complete round of the State’s
established appellate review procesBderckel,526 U.S. at 845, 848.

The exhaustion requirement works in tandesth the procedural-default rule, which
generally bars federal habeawiesv of claims that were poedurally defaulted in the state
courts. Id. at 848. Broadly speaking, procedurafaddt happens in two ways. A petitioner
procedurally defaults his claim where he fails to properly exhaust available remedies (that is,
fails to “fairly present” the @im through “one complete round” of the state's appellate review
process), and he can no longer exhaust because a state procedural rule or set of rules have closed-
off any “remaining state court avenue'r i@view of the claim on the meritddarris v. Bookey
251 F. App'x 319, 322 (6th Cir. 20075ee also Boerckeb26 U.S. at 846, 848. Procedural
default also occurs where the state court “actually relie[s] on [a stateprocedural bar as an
independent basis for its disposition of the cas€dldwell v. Mississippi472 U.S. 320, 327
(1985). To cause a procedurafaidt, the state cotis ruling must “req{ on a state law ground
that is independent of the federal quastand adequate togport the judgment.’Coleman 501
U.S. at 729.

It is only when the petitioner shows “cause for the default and actual prejudice as a result
of the alleged violation ofederal law,” or demonstrates tH#tie court’s failureto consider the
claim[] will result in a fundamental miscarriage jastice,” that a federal court will review the
merits of a claim that was procedurally defaultégbleman 501 U.S. at 750 (citinylurray v.
Carrier, 477 U.S. 478, 496 (1986)). The ineffeetiess of post-conviction counsel may be
cause to excuse the default of an ieefiive-assistance-ofiéil-counsel claim.Trevino v. Thaler
133 S. Ct. 1911, 1918 (201dtartinez v. Ryanl32 S. Ct. 1309 (2012hodges v. Colsqnr27

F.3d 517, 531 (6th Cir. 2013). A fundamental carsiage of justice isnet “where a prisoner



asserts a claim of actual innocence based upon new reliable evid8echitbl v. Prelesnjkb68

F. App’x 441, 448 (6th Cir. 2014).

BACKGROUND
The following background summary is drawn fréme TCCA's recitation of the evidence
at Shaw’s trial. SeeState v. ShaywiNo. W2009-02326-CCA-R3-CD2010 WL 338499, at *1
(Tenn. Crim. App. Aug. 27, 2016).The procedural facts are drawn from the state court record

filed by Respondent.SgeeECF No. 19.)

1. Shaw’s Trial

Shaw was charged with sexual battery and rafpa thirteen-yearid girl. The girl
testified at trial that athe time of the inciderfhaw was her mothertsoyfriend. On August 30,
2008, at her mother’s request, Shaw brought footheodaughter at her home. The girl, who
was dressed in her pajamas and wrapped in a blanket, ate her meal while on the sofa watching
television. Shaw ate his meal at the table.eWhe got up to leave, he “knelt down on the floor
beside” the girl “andstarted talking.” Shaw 2010 WL 338499, at *1. Aftehe girl told him to
leave, he attacked her, “grabbing her breasis buttocks and penetrating her labia with his
fingers.” Id. The girl screamed and kicked, and Shaw a shirt over her mouth. Shaw ran out
the apartment when the girl received a phorlefoam her cousin. After speaking with her
cousin, the girl called her friend and told hvnat had happened. The friend’s mother then
contacted the victim’s mothetd. at *1-2.

At trial, the girl “identified on an anatdoal drawing where the defendant had touched

her, circling the buttocks, breast, and pubic areas of the drawldgét *2. She testified that

2 Citations to the TCCA'’s published opiniomsShaw’s case will be in Westlaw citation
format only and will not includéhe ECF docket numbers.

5



Shaw’s “fingers touched the insidé [her] lips just a little bit.” Id. (quotation marks omitted,
alteration in original). The girl “also demdreted on an anatomically correct doll where the
defendant had penetrated her with his fingetd.”

When cross-examined, the girl “acknowledged that she did not call 911, or her mother,
that she told her cousin that everything wasypkad that none of her neighbors came to check
on her.” Id. She also “agreed that she testified atgheliminary hearing #t the defendant had
not penetrated her but thethanged her answer after rtieg with someone from the
prosecutor’s office.”ld. She also testified that prior toetklefendant’s attack, the defendant had
insulted her by saying that the singer Chris Bripwhom she liked, would never date a fat girl
like her. Id.

The girl's mother testified that after sheas informed of the incident, she “head[ed]
home, calling the police, an ambulanesd the defendant en routeld. at *3. When she
arrived at her apartment, Shaw was outside. Shatally” told the mother “that he had not
touched the victim but later admitted that he had touched the victim’s breasts and butidcks.”
When the mother asked Shaw whye “hever gave her an answeid. On cross-examination,
the mother acknowledged that in her statement liogpehe said that Shalad told her that the
touching “occurred while [Shawnd the girl] were playing.”ld. The mother also testified that
the girl had said at the preliminary hearitiat Shaw had not penetrated her “because she
thought, at the time, that penetration regdiinsertion into the actual vaginaltd. She said
“that she and the victim did not learn otherwisdil they were instructed by the prosecutod’

A Jackson Police investigator testified the girl's “account of the crime in the
statement she took from her was consistent with the account she provided atidrial’’hen

cross-examined, the investigat“acknowledged that the atim mentioned nothing in her



statement about the Chris Brown exchangé¢herdefendant’'s having touched her thigHhd.
Shaw testified that the girl Haattacked him because of @hris Brown comment, that any
touching of the girl was unintentional, atitat he did not penetrate her vaginil. at *3-4.
When called to the stand in rebuttal, the denied that she had attacked Shaek.at *4.

The jury convicted Shaw of sexual battery and rape. The court merged the sexual battery
conviction into the rape conviction. After applying the “private trust” enhancement factor under

state law, the trial court sentencedito eleven years’ imprisonmend.

2. Post-Trial Proceedings

Shaw appealed his conviction and sentence to the TC8de id.at *1. The TCCA
denied reliefid., and the Tennessee Supreme Court depezchission to appeal (ECF No. 19-
12). Shaw thereafter filed a post-convictiortifpen seeking relief from his conviction and
sentence on numerous grounds. (ECF No. 19-537at After an evidentiary hearing, the post-
conviction court denied relief. (ECF No.-18 at 20-26.) Shaw appealed and the TCCA
affirmed the lower court’s decisionShaw v. StateNo. W2012-00630-CCA-R3-PC, 2013 WL
1385006, at *1 (Tenn. Crim. App. Apr. 4, 2013). The Tennessee Supreme Court denied

permission to appeal. (ECF No. 19-20.)

3. Shaw’s 8§ 2254 Petition

Shaw raises five grounds ftwabeas relief, one of whiclowsists of three sub-claims.

The claims are:

e Claim 1: Ineffective Assistai® of Counsel Based on TrialbGnsel's Failure to Strike
Juror Brooks

e Claim 2: Ineffective Assistance of Coundghsed on Trial Counsel’'s Failure to Call
Character Witnesses

e Claim 3: Denial of Faiffrial and Impartial Jury
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e Claim 4(A): Insufficiency of the Evidence to Convict
e Claim 4(B): Admission of a Prior ConsisteBtatement Without a Limiting Instruction
e Claim 4(C): Excessive Sentencing

e Claim 5: Ineffective Assistar® of Counsel Based on Tri@lounsel's Failure to Warn
Petitioner About the Lifetime Community Supervision Requirement

(ECF No. 1 at 3-4.) Respondent argues tbeweral of the claimsre barred under the

procedural-default doctrine and the remaining claneswithout merit. (ECF No. 20 at 13-27.)

DISCUSSION

1. Claim 1 Ineffective Assistance of Counsel Basmul Trial Counsel’s Failure to Strike
Juror Brooks

Shaw alleges that he “reced/eneffective assistance of cael because counsel failed to
challenge . . . juror” Brooks “who was previousgquainted with” him. (ECF No. 1 at 3.)
Shaw raised this ineffage-assistance issue ihe post-conviction court(ECF No. 19-13 at 7.)
The court heard testimony from Shaw, juror Brqaksd Shaw's trial attorney. (ECF No. 19-13
at 23-25.) The court found that triebunsel had not been ineffectiveeé id.at 25), and the
TCCA affirmed that ruling.See Shaw2013 WL 1385006, at *1. BecaShaw presented this
ineffective-assistance issue to the TCCA, he properly exhausted his state rerBedikdams
v. Holland 330 F.3d 398, 402 (6th C2003) (under Tenn. S. Ct. RU39, a Tennessee prisoner
exhausts his claim by raising before the TCCA). The claim itherefore reviewable in this
habeas proceeding.

A claim that the ineffective assistancecolinsel has deprived a defendant of his Sixth
Amendment right to counsel is cooited by the standards statedSirickland v. Washington

466 U.S. 668, 687 (1984). To succeed on this claimovant must demonstrate two elements:



(1) that counsel’s performance was deficient &) “that the deficienperformance prejudiced

the defense.”ld. “The benchmark for judging any ahaiof ineffectiveness must be whether
counsel’'s conduct so undermined the proper functioning of the adversarial process that the trial
cannot be relied on as having produced a just reslalt.&t 686.

To establish deficient performance, ago& challenging a conviction “must show that
counsel’s representation fell below @lnjective standard of reasonableneds.’at 688. A court
considering a claim of ineffective assistance must apply a “strong presumption” that counsel’s
representation was within the “wide rangkereasonable professional assistancéd’ at 689.

The challenger’s burden is to show “that collmaade errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed ttefendant by the Sixth Amendmentd. at 694.

To demonstrate prejudice, a petitioner neshblish “a reasonable probability that, but
for counsel's unprofessional errors, the resulthef proceeding would have been differenid.
at 694. “A reasonable probability is a probdpilsufficient to undermine confidence in the
outcome.” Id. “It is not enough ‘to show that the ersohad some conceivable effect on the
outcome of the proceeding.’ . . . Counsel’s errotst be ‘so serious as to deprive the defendant
of a fair trial, a trial whose result is reliable.Richter, 562 U.S. at 104 (citingtrickland 466
U.S. at 687, 693).

The deference to be accorded a state-court decision under 28 U.S.C. § 2254(d) is
magnified when reviewing aneffective assistance claim:

Establishing that a setourt’s application obtricklandwas unreasonable

under 8§ 2254(d) is all éymore difficult. The standards createdSiyicklandand

§ 2254(d) are both “highly deferentiaid., at 689;Lindh v. Murphy 521 U.S.

320, 333, n. 7 (1997), and when the two gppltandem, review is “doubly” so,

Knowles[v. Mirzayancg 556 U.S., at 123, 129 S. Ct. at 1420 [(2009)]. The

Strickland standard is a general one, so the range of reasonable applications is

substantial. 556 U.S., 423, 129 S. Ct. at 1420. deral habeas courts must
guard against the danger efjuating unreasonableness un&erckland with



unreasonableness under 8§ 2254(d). When53@2 applies, the question is not
whether counsel’s actions were reasonalllee question is whether there is any
reasonable argument that counsel satisiedklands deferential standard.

Richter 562 U.S. at 105.
Addressing Shaw’s contention that trial courtsa&tl rendered ineffective assistance with
regard to juror Brooks, the TCCA recounted ti&timony given at the gbconviction hearing:

At the post-conviction hearing, the Patiter testified that during voir dire, he
recognized one of the potedtjurors, Tony Brooks. Aceding to the Petitioner,
he went to high school with Mr. Brooksid later worked at a factory with Mr.
Brooks sometime in the mid-1970s. ThetitRmer testified that he and Mr.
Brooks were not friends but that th&ust kind of [knew] one another.” The
Petitioner further claimed that heaxch Mr. Brooks had “a liking for the same
young lady” when they worked togethemdathat he believedhat caused Mr.
Brooks to be biased against him. The Petgiotestified that héold trial counsel
that Mr. Brooks had liedkeut knowing him but that tdacounsel failed to “call
[Mr. Brooks] out .” Mr. Brookswas eventually selecteas a juror and served as
foreman of the jury.

* % %

Mr. Brooks testified that heerved as jury foreman #te Petitioner's trial. Mr.
Brooks testified that he wetd the same high school e Petitioner but that he
did not recall being in the same class wiita Petitioner. Mr. Brooks also testified
that he worked at the same factoryths Petitioner but thate did not recall
working with the Petitioner. Mr. Brookaso did not recall dang the woman that
the Petitioner claimed they competed owdr. Brooks testified that when asked
during voir dire if he knew the Petitioner, he stated that he did not because he
genuinely did not recognize the Pefiter or recall knowing him. Mr. Brooks
testified that it had been almost fosgtgars since he was mgh school and had
worked at that particular factory, sayamemories he had from back then were
“very vague.” Mr. Brooks further tesigfd that his verdict was based upon the
evidence at trial and not “on wheth@rnot [he] knew [the Petitioner].”

The Petitioner’s brother, Otis Shaw, ttBed that prior to the post-conviction
hearing, Mr. Brooks approached himked him how he was doing, and shook his
hand. Mr. Shaw testified that he greyw with Mr. Brooks and that Mr. Brooks
knew his “whole family,” including the Petitioner. Mr. Brooks did admit that he
had “seen [Mr. Shaw] before” but tha¢ did not know him well enough to know
his name. Mr. Brooks admitted that prior to the post-conviction hearing he said,
“Hey, there,” and shook Mr. Shaw’s hamat testified that he would “greet
[anybody] the same” way. Mr. Shaw testified that he did not know of any reason
why Mr. Brooks would be biased against the Petitioner.
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* % %

Trial counsel testified thatluring voir dire, the Pdioner “indicated that he
believed he knew Mr. Brooks and that.NBrooks should have known him.” Trial
counsel asked the Petitioner if “he hagy hard feelings towards Mr. Brooks,”
and the Petitioner said no. Trial counsel also asked the Petitioner “if he wanted
[trial counsel] to excuse MBrooks and he said no.”

Shaw 2013 WL 1385006, at *1-2.

The TCCA applied the two-pa8tricklandtest to these factsd concluded that Shaw’s
counsel had not rendered ineffective stsgice with regard to juror Brooks:

Following the hearing, the post-convat court denied the Petitioner post-
conviction relief. In its written orderthe post-conviction court accredited Mr.
Brooks's testimony that he had no bias against the Petitioner because he did not
remember him. The post-conviction coudahccredited triatounsel's testimony

that the Petitioner said nehen he was asked if he wanted Mr. Brooks removed
from the jury. As such, the post-conwact court concluded that the issue was
without merit

* % %

Under the Sixth Amendment to the United States Constitution, when a claim of
ineffective assistance obuansel is made, the burdenas the petitioner to show

(1) that counsel's performance was defit and (2) that the deficiency was
prejudicial. Strickland v. Washingtor466 U.S. 668, 687, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984)see Lockhart v. Fretwelp06 U.S. 364, 368—-72, 113 S.Ct.
838, 122 L.Ed.2d 180 (1993).

* k% %

The Petitioner has failed to establish ddgar and convincingvidence that trial
counsel's performance was deficient. Mro@ks testified that, while he went to
the same high school as the Petitioner laad worked at the sz factory as the
Petitioner, he did not recall the Petitiorserd genuinely believethat he did not
know the Petitioner when asked at vdire. Additionally, Mr. Brooks testified
that he had no reason to bmsed against the Petitioner and that his verdict was
based solely upon the evidence presentedriat Furthermore, trial counsel
testified that, when asked, the Petitiosaid that he didhot want Mr. Brooks
removed from the jury and that thererev@o “hard feelingsbetween the two.

Id. at *3-4.
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Shaw has not shown that he is entitedelief under the AEDPA on Claim 1. First, the
TCCA'’s determination was not “contrary t&trickland 28 U.S.C. § 2254(d)(1), because the
TCCA expressly invoke&tricklandand applied its two-part test to the fac&eeWilliams, 529
U.S. at 406 (A “state-court deston applying the corpt legal rule from [Supreme Court] cases
to the facts of a pramer’'s case would not fitomfortably within 8 2254(d)(1)’s ‘contrary to’
clause.”)

Second, the TCCA's ineffective-assistan determination was not based on an
unreasonable determination of the famt@n unreasonable applicationSificklands standards
to those facts.See28 U.S.C. 88 2254(d)(1) and (2). Tfaetual findings that Brooks was not
biased against Shaw and that Shaw told e ¢ounsel that he didot want Brooks removed
from the jury are reasonable factual determimetiaghe TCCA was entitled to defer to the lower
court’s decision to accredit thtestimonies of trial counsel and Brooks over the testimony of
Shaw. See Rice v. Collin$46 U.S. 333, 341-42 (2006) (“Reasonable minds reviewing the
record might disagree . . . but on habeas ret®awdoes not suffice taupersede the trial court's
credibility determination.”). The state court’s factual determination is entitled to a presumption
of correctness in the absence of clead aonvincing evidence to the contrasge28 U.S.C.
§ 2254(e)(1), which Shaw has not submitted.sdgon the supportable factual findings, the
TCCA reasonably concluded thabunsel did not perform defently by failing to object to
Brooks’ presence on the jury.

Because the TCCA's ineffective-assistancedrination was not unreasonable, Claim 1

is DENIED.
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2. Claim 2: Ineffective Assistance of Coundghsed on Trial Counsel's Failure to Call
Character Witnesses

Shaw alleges that his counsel’s failure “tdl ceveral witnesses to testify as to [his]
character” constituted ineffective assistance of counsel. (ECF No. 1 at 3.) More specifically, he
claims that his counsel shouldveainterviewed and called asarhcter withesses Harry Jenkins
(now deceased), his widow Georgia Jenkins, Shdmésd Patricia Mercer, and Shaw’s sister
Betty Shaw. Id.). The inmate raised this ineffeathassistance issue in the post-conviction
court. SeeECF No. 19-13 at 7.) The court heasstimony from Shaw, his trial attorney,
Georgia Jenkins, and Betty Shavee€ECF No. 19-13 at 23-25.) Thp®st-conviction trial court
found that trial counsel had not rendered ineffective assistase®,id.at 25), and the TCCA
affirmed that ruling. See Shay2013 WL 1385006, at *4. Because Shaw presented this issue to
the TCCA, the claim was properly exhauste&tkeAdams 330 F.3d at 402. This contention is
therefore reviewable on the meriitsthis habeas proceeding.

Under Strickland, defense counsel has a “duty tokmareasonable investigations” in
preparation for sentencing or “to make a reasandbtision that makes particular investigations
unnecessary.’Strickland 466 U.S. at 691see alsdMorris v. Carpenter802 F.3d 825, 843 (6th
Cir. 2015) (“An attorney’s failure to reasally investigate the defendant’s background and
present mitigating evidence to the jury at secitg; can constitute ineffective assistance of
counsel.”) (quotingGoodwin v. Johnson632 F.3d 301, 318 (6th Cir. 2011)). A criminal
defendant alleging prejudice fromnial counsel’s failure to mperly investigate and present
mitigating evidence at sentencing must show thate is a “reasonable probability” that the
mitigating evidence not presented would have changed the outcBinekland,466 U.S. at
694. See also Morris802 F.3d 825 at 843 (habeas petitiookaiming that trial counsel was

ineffective in investigating and presenting nitiggg evidence at sentencing “must present new
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evidence that differs both in strength and suljeatter from the evidence actually presented at
sentencing”).

Addressing Shaw’s contention that trial coeinsad rendered ineffective assistance by
not calling character witnesses at sentencing, T@CA recounted the gémony given at the
post-conviction hearing:

The Petitioner . . . testified that trial coeh$ailed to investigate and call several
witnesses that the Petitioner wanteddstify about his character and “stuff [of]
that nature.” These witnesses includesl neighbors Harrnand Georgia Jenkins,

his sister Betty Shaw, and his “ladyieind” Patricia Mercer. However, the
Petitioner testified that heever asked trial counsel tall the witnesses or gave
trial counsel their names.

* % %

Georgia Jenkins testified that she was thigiBeer's neighbor and that she would have
testified at trial that he was “not violeat all.” According to Ms. Jenkins, no one ever
interviewed her about the Peatitier nor was she called to i§sat trial. However, Ms.
Jenkins admitted that the Petitioner never dsier to contact his attorney or talked to
her about testifying on his behalthe Petitioner's sister, Betty Shaw, also testified that
she would have testified at trial that $te& never known the Peédiher to be violent
towards women, but no one ever asked hézgtify on the Petitioner's behalf. However,
Ms. Shaw admitted that the Petitioner nevéeedsher to testify and that she never tried
to contact trial counsel.

* k% %

Trial counsel . . . testified thae sent the Petitioner a trequesting the names of any
witnesses that he shouldesik to. According to trialaunsel, the Petitioner never
provided him the names of Mr. and Mnkins, Ms. Shaw, or Ms. Mercer.

Shaw 2013 WL 1385006, at *2.

The TCCA applied the two-pa8tricklandtest to these factsd concluded that Shaw’s
attorney had not rendered ineffective assistance by failing to call Mr. and Mrs. Jenkins, Ms.
Mercer, and Ms. Shaw to testidy the sentencing hearing:

With respect to the Petitiorie claim that trial counsdhiled to subpoena several
character witnesses to testify at trighe Petitioner admitted that he never

14



provided the names of the witsses to trial counsel. Triebunsel testified that he

sent the Petitioner a letter requesting the names of any witnesses the Petitioner
wanted subpoenaed. Trial counsel canbetfaulted for failing to call these
character witnesses when the Petitronever asked him to. Accordingly, we
affirm the post-conviction courtigenial of post-conviction relief.

Id. at * 4.

Shaw has not shown that he is entitledeleef under the AEDPA on Claim 2. First, the
TCCA'’s determination was not “contrary t8trickland,28 U.S.C. § 2254(d)(1), because the
TCCA expressly invoke&tricklandand applied its two-patéest to the factsSeeWilliams, 529
U.S. at 406.

Second, the TCCA's ineffective-assistan determination was not based on an
unreasonable determination of the famt@n unreasonable applicationSificklands standards
to those facts.See28 U.S.C. 88 2254(d)(1) and (2). Tbeurt's factual conclusions that trial
counsel asked Shaw to provide the names of patemtnessesad that Shaw did not do so are
supported by trial counsel’s temony and Petitioner's own admissionshe state court’s factual
determinations are entitled to a presumption correctness in the absence of clear and
convincing evidence to the contrapge28 U.S.C. § 2254(e)(1), which Shaw has not submitted.
Based on these supportable fattiiradings, the TCCA reasonablyoncluded that counsel did
not perform deficiently by failingo call Mr. and Mrs. Jenkins, Ms. Shaw, and Ms. Mercer as
character witnesses.

Because the TCCA's ineffective-assistancedrination was not unreasonable, Claim 2

is DENIED.

3. Claim 3: Denial of Faiffrial and Impartial Jury

In Claim 3, Shaw insists that the trial courefdled [him] the right to a trial by a fair and

impartial jury” when it “failel to undertake any sort of inguiinto” alleged prejudicial
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statements made by juror Brooks “that were hégrdther members of the jury.” (ECF No. 1 at
4.) The claim is not reviewable on the meritséaese it is procedurally defaulted and the default
is not excused.

Under the Sixth Amendment, a criminal defendaaxt a right to a fair and impatrtial jury.
United States v. TaylpB814 F.3d 340, 380 (6th Ci2016) (citing U.S. Const. amend. VI).
However, Petitioner did not exhaust in the estaburts the free-stamdj Sixth Amendment issue
he now asserts in Claim 3. He raised noISkmendment claim on direct appeal. (Direct
Appeal Br., ECF No. 19-7 at 6.) And althoulglh presented a free-standing Sixth Amendment
claim in his post-conviction appedle did not challenge the trial court’s failure to undertake an
inquiry into statements Brooks allegedly madefromt of other jurors. (Post-Conviction Br.,
ECF No. 19-16 at 20-23.)See Ambrose v. Romanows$21 F. App’x 808814—15 (6th Cir.
2015) (holding that the petitioner daot fairly presented his habeas claim in state court where
he “raised an ineffective-assistance claimstate court, but it was not the same claim” he
asserted in his habeas petition). The timenadhb under state law for Shaw present his claim
has passedSeeTenn. Code Ann. 88 40-30-102(a), (cgtfeng one-year limitations period for
post-conviction relief) and Tenn. Code Ann. 83m106(g) (“A ground for relief is waived if

the petitioner . . . failed to present it for deteation in any proceeding before a court of

3 Even if the Sixth Amendment claim that Shaaw brings in this habeas proceeding can
fairly be construed as encompassed by the fieedstg Sixth Amendment claim he raised in his
post-conviction appeal, the claim is still detadt the TCCA found that Shaw waived his free-
standing Sixth Amendment claim by failing to &g in a motion for new trial or on direct
appeal. See Shayw2013 WL 1385006, at *4 (Under “Tersse Code Annotated section 40-30-
106(g)[,] . . . we conclude that the Petitioner Wasved post-conviction review of his claim that
he was denied his right to trial by a fair angpartial jury.”). A Tennessee court’s finding of
waiver under Tenn. Code Ann. 8§ 40-30-106(g) isralependent and adequate state law ground
that generally will bar federdlabeas review of the clainHutchison v. BeJI303 F.3d 720, 738
(6th Cir. 2002).
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competent jurisdiction in which the groundutd have been presented.”) Shaw thus
procedurally defaulted the claintee Boerckeb26 U.S. at 848.

In his Reply, ECF No. 21 at 1-fhe inmate recites the holdingsTneving 133 S. Ct at
1918, andViurray, 477 U.S. at 496, apparently arguing tiet procedural detdt is excused due
to the ineffective assistance pbst-conviction counsel and Petiter's actual innocence. The
arguments are inadequate to excuse the default. First, Petitioner merely strings together legal
standards, offers no facts topport his theories, and does not itfgrthe claims for which he is
asserting cause for a procedural defaulte @lguments are thereéofatally undevelopedCf.
Dillery v. City of Sandusky398 F.3d 562, 569 (6tiCir. 2005) (“[l]ssuesadverted to in a
perfunctory manner, unaccompanied by some e#ortleveloped argumentation, are deemed
waived.”) Second, Petitioner cannot rely Tnevinoto establish cause fbis default of Claim 3
becauselrevinoonly excuses, in narrow circumstanceg@racedural default of an ineffective-
assistance-of-trial-counsel clainTreving 133 S. Ct. at 1918. Thus, Shaw’s procedural default
bars federal habeas review o®h 3. Claim 3 is DISMISSED.

4. Claim 4(A): Insufficiency of the Evidence to Convict

Petitioner contends that the evidence was insufficient to convict him of rape and sexual
battery. (ECF No. 1 at 4.) Qfirect appeal, the TCCA reject Shaw’s argument and upheld his
conviction and sentenceSee Shay2013 WL 1385006, at *4. Becaubke presented this issue
to the TCCA, the claim was properly exhausted, iantierefore reviewable on the merits in this
habeas proceedinggeeAdams 330 F.3d at 402.

The Supreme Court’s decision fackson v. Virginia443 U.S. 307, 318-19 (1979),
provides the federal due process standard foreeti@ry sufficiency in criminal cases and thus

governs Shaw’s claim.See Coleman v. Johnsoh32 S. Ct. 2060, 2062 (2012) (per curiam)
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(Jacksonapplies to sufficiency-of-the-evidenadaims on habeas view under § 2254(d));
Appanovitch v. Houkd66 F.3d 460, 488 (6th Cir. 2006) (same).Jdoksonthe Supreme Court
announced that “the relevant question” “on rev@he sufficiency othe evidence to support a
criminal conviction,” is whether, “after viewing éhevidence in the light most favorable to the
prosecution,any rational trier of fact could haveodind the essential elements of the crime
beyond a reasonable doubtlackson443 U.S. at 319 (emphasis in original).

By not requiring a reviewingourt to “ask itself whethat believes that the evidence at
the trial established guilt beyondeasonable doubt,” but, insteadhether “any” rational trier of
fact could have so found, tdacksonstandard is deferential to—tha, “gives full play to”—the
role of the trier of fact “to olve conflicts in théestimony, to weigh the @ence, and to draw
reasonable inferences from the basic facts to ultimate falkcts.See also Cavazos v. SmBEB5
U.S. 1, 2 (2011) (per curiam) (undé@ackson “it is the responsibily of the jury—not the
court—to decide what conclusions should be drawn from evidence admitted at trial.”).

The AEDPA adds a layer of deferenceJacksors already deferdral standard. By
virtue of the AEDPA’s commanthat federal habeas relief méssue only if the state court’s
decision is “contrary to,” or “amnreasonable application” ofehcontrolling federal law, 28
U.S.C. 82254 (d)(1), or “based on an unreabtm determination of the facts,” 28 U.S.C.
§ 2254(d)(2), a state court detenation that the evidencsatisfied the deferentialackson
standard is itself “entitled to considerablieference” by the federal habeas co@tleman 132
S. Ct. at 2065.

The TCCA appliedlacksors evidence-sufficiency test to the record adduced at Shaw’s
trial:

When the sufficiency of the convinfl evidence is challenged on appeal, the
relevant question of the rewing court is “whether, afteviewing the evidence in
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the light most favorable to the prosecutiany rational trier offact could have

found the essential elements of the crime beyond a reasonable dagktdn v.

Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781, 61 L.Ed.2d 560 (195, also

Tenn. R.App. P. 13(e) ( “Findings of guilt animinal actions whether by the trial
court or jury shall be set aside ifettevidence is insuffient to support the
findings by the trier of fact of guilt beyond a reasonable doul&tgte v. Evans,
838 S.W.2d 185, 190-92 (Tenn.1993%ate v. Andersor835 S.W.2d 600, 604
(Tenn.Crim.App.1992).

All questions involving the credibility oWitnesses, the weight and value to be
given the evidence, and all factual issaes resolved byhe trier of fact.See
State v. Pappas/54 S.W.2d 620, 623 (Tenn.Crim.App.1987). “A guilty verdict
by the jury, approved by the trial judgegcredits the testimony of the witnesses
for the State and resolves all confliotsfavor of the theory of the StateState v.
Grace,493 S.W.2d 474, 476 (Tenn.1973). Our smpe court stated the rationale
for this rule:

This well-settled rule rests on a sound foundation. The trial judge
and the jury see the witnesses fazéace, hear their testimony and
observe their demeanor on the stahldus the trial judge and jury
are the primary instrumentality qistice to determine the weight
and credibility to be given to ¢éhtestimony of witnesses. In the
trial forum alone is there humamatsphere and the totality of the
evidence cannot be reproduced withréten record in this Court.

Bolin v. State219 Tenn. 4, 11, 405 S.ad 768, 771 (1966) (citinGarroll v.
State,212 Tenn. 464, 370 S.W.2d 523 (1963)).

“A jury conviction removes the presutigm of innocence with which a defendant
is initially cloaked and replaces it with onéguilt, so that on appeal a convicted
defendant has the burden of demonsigathat the evidence is insufficienState

v. Tuggle639 S.W.2d 913, 914 (Tenn.1982).

For the purposes of this eggape is defined as “wawful sexual penetration of a
victim by the defendant” accomplishedthv“force or coercion.” Tenn.Code Ann.
§ 39-13-503(a)(1) (2006). Sexual penetration’” eans sexual intercourse,
cunnilingus, fellatio, anal intercourse, any other intrusion, however slightf
any part of a person's body or of any objetd the genital or anal openings of the
victim's, the defendant's, oany other person's body...Id. § 39-13-501(7)
(emphasis added). As our supreme coustdwplained, “ ‘sexual penetration in a
legal sense’ “ occurs “ ‘if there is théghtest penetration of the sexual organ of
the female.... It is not necessary that vlagina be entered or that the hymen be
ruptured; the entering of the wal or labia is sufficient.” “State v. Bowles;2
S.W.3d 69, 74 (Tenn.2001) (quotingart v. State,21 S.W.3d 901, 905
(Tenn.2000)).
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“Sexual battery” is defined as “unlawfgexual contact with a victim by the
defendant” accomplished with “force or coerciold’ 39-13-505(a)(1). “ ‘Sexual
contact’ includes thententional touching of the Mien's ... intimate parts, or the
intentional touching of thelothing covering the immediatarea of the victim's ...
intimate parts, if that intentional tooing can be reasonably construed as being
for the purpose of sexual arousal or gratificatiod.”8 39-13-501(6).

The defendant argues that the evidence was insufficient to show beyond a
reasonable doubt that he selkgenetrated the victinor that he intentionally
touched her in any sexual manner. Upgort, he cites his testimony that he and
the victim were involved in a struggletaf she attacked him when he called her
fat, as well as the victim's admissions thla¢ did not call 911 or her mother, told

her cousin that nothing was wrong, anditiesl at the preliminary hearing that

she had not been penetrated. ThateStresponds by arguing that the jury
accredited the victim's testimony over tludtthe defendant, as was within its
province.

We conclude that the evidence, viewed in the light most favorable to the State,
established that the defendant, usingcdorintentionally touched the victim's
breasts, buttocks, and pubic region for the purpose of sexual arousal or
gratification and that his touching bér pubic region occurdeunder her clothing

and included the penetration of her &bvith his fingers. The victim provided
great detail about thessault, relating how the defendant first made sexual
advances, which she refused, and theniphijg attacked her by throwing her on

the ground, groping her breasts and butpand putting Isi hand inside her
pajamas and underpants to penetrate labia with his fingers. The victim
explained that she changed her testimuiityh respect to whether she had been
penetrated after receiving instruction from the prosecutor on what constituted
penetration. She also demonstrated on bhallagram and an anatomically correct
doll exactly where the defendant had toed her vulva. In sum, the victim's
testimony, which was obviously accreditedthg jury, was more than sufficient

to sustain the defendant's conviosdor rape and sexual battery.

Shaw 2010 WL 3384988, at *4-5.
Shaw is not entitled to relief under the AEDBA his evidence-sufficiency claim. First,
the TCCA'’s determinadin was not “contrary toJackson28 U.S.C. § 2254(d)(1), because the
state appellate court expressly invoklsatksonand applied its test to the factSeeWilliams
529 U.S. at 406.
Second, the TCCA's evidence-sufficiency determination was not based on an

unreasonable determination of the famt@n unreasonable applicationSificklands standards
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to those facts.See28 U.S.C. 88 2254(d)(1) and (2). Theyjumplicitly found the victim to be
credible and the TCCA appropriately refusedligturb the jury’s credibility determinatiorSee
Shaw 2010 WL 3384988, at *5See als@ackson443 U.S. at 319 (the reviewing court should
“give full play to” the rde of the trier of fact “to resolveonflicts in the testimony, to weigh the
evidence, and to draw reasonable inferences fhenbasic facts to the ultimate facts”) The state
court’s factual determination is entitled to a pireption of correctness ithe absence of clear
and convincing evidence to the contrasge 28 U.S.C. § 2254(e)(1which Shaw has not
submitted. Based on the victim’s highly detailed testimony, the TCCA reasonably concluded
that the jury’s determinations that Petitiongad committed sexual battery and rape were
sustainable undelacksors standard.Shaw 2010 WL 3384988, at *5.

Because the TCCA'’s evidence-sufficiency determination was not unreasonable, Claim

4(A) is DENIED.

5. Claim 4(B): Admission of a Prior Consiste®ttatement Without a Limiting Instruction

Shaw asserted that the trial court erredadynitting a prior consistent statement of the
victim without issuing a limiting instiction to the jury. (ECF No. &t 4.) He raised this issue
on direct appeal to the TCCA. (Direct Appeal EHCF No. 19-7 at 6.) Relying on state law, the
inmate argued that the hearsay statement should not have been admitted or, having been
admitted, the judge should have issued a limitirsgruction to the jury tht the statement “could
not be considered as substantive evidence but only in assessing the victim’s cred®Bilayy”
2010 WL 3384988, at * 6. The TCCA rejedtthe claim under state laee idat *6-7.

The claim is not subject to review in thisbieas proceeding. Shajoes not allege that

the trial court’s admission of the prior consiststatement without a spéc limiting instruction
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violated federal law. “Errors by a state comrtthe admission of evidee are” generally “not
cognizable in habeas corpus proceedindg&lly v. Withrow 25 F.3d 363, 370 (6th Cir. 1994).

Moreover, even if Claim 4(B) we construed as raising a federal claim, it is procedurally
defaulted because Shaw's brief to the TCCA wid alert the appellate court to a federal-law
argument and the time for raising the issue in the state courts has passdBaldwin v. Regse
541 U.S. 27, 32-33 (2004) (state habeas petitioner did not “fairly present” a federal claim to the
state court where nothing in hssate-court submission “alerted the court to the alleged federal
nature of the claim”);Shaw 2010 WL 3384988, at *7 (a “failure to request” a *“limiting
instruction upon the admission of the evidence” inttla court “results in waiver of the issue
on appeal.”); Tenn. Code Ann. 88 40-30-106(g) (“A ground for relief is waived if the
petitioner . . . failed to present it for deterntioa in any proceeding before a court of competent
jurisdiction in which the ground coulthve been presented.”).

Petitioner's arguments thatethneffective assiahce of his post-conviction counsel and
his actual innocence would excuse the defaultireadequate for the reasons stated earlier: the
arguments are fatally undeveloped and theféeéf/eness of post-conviction counsel may only
excuse the procedural default of an ineffective-assistance-of-trial-counsel @lawing 133 S.

Ct. at 1918. Claim 4(B) iBISMISSED.

6. Claim 4(C): Excessive Sentencing

In Claim 4(C), Shaw states only that thedtrcourt erred . . . by imposing an excessive
sentence.” (ECF No. 1 at 4.) No argumergdohon federal law accompies his allegation.
Absent a federal-law challenge, samting is a “state concern onlyHoward v. White 76 F.
App’x 52, 53 (6th Cir. 2003). Shaw’s claim thast lsentence is excessiigetherefore “not [a]

cognizable” federal claim.ld. (“A state court’s alleged misinteretation of state sentencing
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guidelines and crediting statutesaisnatter of state concern only.8ge alsdKissner v. Palmer
826 F.3d 898, 904 (6th Cir. 2016) (generally, “errorsthe application of state sentencing
guidelines . . . cannot independgrgupport habeas relief”).

Even if Claim 4(C) were consted as raising a fedénasue, it is proedurally defaulted.
He did not fully and fairly present a federal lalaim regarding his sentence to the state courts;
the only sentencing issue that the inmate presemteatirect appeal was thdte trial court erred
when it applied the “private trust” enhanceméctor set forth in Tenn. Code Ann. § 40-35-
11(14). SeeDirect Appeal Br., ECF No. 19-7 at 17-23haw 2010 WL 3384988, at *8-11.
Because Shaw may no longer raasehallenge to his sentensgeTenn. Code Ann. 88 40-30-
102(a), (c), -106(g), he has procedlly defaulted the claimSeeBoercke) 526 U.S. at 848.

Shaw’s undeveloped arguments that theff@ative assistance of his post-conviction
counsel and his actual innocence would excusedfieult are inadequafer the reasons stated

earlier. Claim 4(C) is thefore DISMISSED.

7. Claim 5: Ineffective Assistance Based onalrCounsel’'s Failurgo Warn Petitioner
About the Lifetime Community Supervision Requirement

In Tennessee, an individual convicted gbganust receive community supervision for
life. Tenn. Code Ann. 8§ 39-13-524etitioner claims that hisiaéit counsel rendered ineffective
assistance by incorrectly advising hibvoat lifetime community supervision:
Counsel’'s advice to [Petitioner] implied that supervisiotifefwould not apply if it was
not discussed at the sentencing hearing or imposed in the original judgment, which was
not sufficient to give him the required leva knowledge regarding the consequences of
a guilty verdict of rape. Petiti@r received uncertain advié®m his counsel as to the
nature of lifetime community service.

(ECF No. 1 at4.)
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Shaw did not present this issue to the state cosetsappellate briefs, ECF Nos. 19-7
and 19-16) and the time $igpassed for doing soSeeTenn. Code Ann. 88 40-30-102(a),
(c), -106(g). The claim is #énefore procedurally defaulteee Boerckeb26 U.S. at 848.

In an attempt to show cauaad prejudice to excuse his ddfaghaw alleges that he first
learned of the lifetime community supervisioequirement from a prison law library clerk.
(ECF No. 1 at 4.) The allegation is contradiddgdhe record. The saaricing hearing transcript
shows that the trial court informed Petitioner thatwas being placed difetime supervision.
(SeeECF No. 19-6 at 27.) In ddion, the supervisin requirement was set forth in Shaw’s
judgment. $eeECF No. 19-1 at 72) (citing Tenn. @® Ann. 8§ 39-13-524.) Accordingly,
because the record shows that the inmate knetheotupervision requirement as early as his
sentencing hearing, he has not demonstratedecéor his failure to timely challenge his
attorney’s advice regarding the requirement atestourt. Moreover, Shaw’s cursory recitation
of the Trevino standard in his Reply is inadequate show ineffective assistance of post-
conviction counsel to excuse the default, andh&® not made any showing to support his claim
that he is actually innocent tfe crimes.

Shaw’s procedural default thus bars fetldrabeas review of Claim 5. The claim is
DISMISSED.

The Court having found that Petitioner is notitted to habeas corpus relief, the petition

is DENIED. Judgment shall be entered for Respondent.

APPEAL ISSUES
A 8 2254 petitioner may not proceed on appeadssla district or circuit judge issues a
certificate of appealability (“OA”). 28 U.S.C. § 2253(c)(1);#b. R. Apr. P. 22(b)(1). A COA

may issue only if the petitioner has made a sulisiashowing of the denial of a constitutional
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right. 28 U.S.C. 88 2253(c)(2) & (3). Althgh a COA does not require showing that the
appeal will succeedVliller-El v. Cockrell 537 U.S. 322, 337 (2003),caurt should not issue a
COA as a matter of cours®&radley v. Birkett156 F. App’x 771, 773 (6th Cir. 2005).

In this case, there is no question that thetipatshould be denied for the reasons stated.
Because any appeal by Shaw does not dessteation, the Court DENIES a certificate of
appealability.

Pursuant to Federal Rule Appellate Procedure 24(a)party seeking pauper status on
appeal must first file a motion ithe district court, along with supporting affidavit. Fed. R.
App. P. 24(a). However, Rule 24(a) also provides that if the district court certifies that an appeal
would not be taken in good faith, thaegmmer must file his motion to procegdforma pauperis
in the appellate courtd.

In this case, for the same reasons it deni€3OA, the Court CERTIFIES, pursuant to
Rule 24(a), that any appeal in this matter wloabt be taken in good faith. Leave to appeal

forma pauperiss therefore DENIED.

IT IS SO ORDERED, this 15th day of February, 2017.

¢/ J. Daniel Breen
CHIEFUNITED STATESDISTRICTJUDGE
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