Godwin v. Commissioner of Social Security Doc. 15

IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

TRAVIS GODWIN,

N

Plaintiff,
VS. Case No: 1:13-cv-01308-STA-egb

COMMISSIONER OF
SOCIAL SECURITY,

~— N N ~— e —

Defendant.

N

ORDER REVERSING THE DECISION OF THE COMMISSIONER AND
REMANDING PURSUANT TO SENTENCE FOUR OF 42 U.S.C. § 405(G)

Plaintiff Travis Godwin filed this actionto obtain judicial review of Defendant
Commissioner’s final desion denying his application for séibility insurane benefits under
Title 1l of the Social Securitict (“Act”) and an application fosupplemental security income
(“SSI”) benefits based odisability under Title XVI of the At Plaintiff’'s applications were
denied initially and upomeconsideration by the Social SetprAdministration. Plaintiff then
requested a hearing before amaustrative law judge (“ALJ”)which was held on June 4, 2012.
On August 20, 2012, the ALJ issued a decision, fintlag Plaintiff was noéentitled to benefits.
The Appeals Council denied Plaintiff's requést review, and, thus, the decision of the ALJ
became the Commissioner’s final decision. Ferrdasons set forth below, the decision of the
Commissioner iISREVERSED, and the action IREMANDED for additional testimony
pursuant to sentence four of 42 U.S.C. § 405(g).

Under 42 U.S.C. § 405(g), a claimant may abtaidicial review ofany final decision

made by the Commissioner after a hearing to which he was a party. “The court shall have the
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power to enter, upon the pleadirad transcript othe record, a judgment affirming, modifying,
or reversing the decision of tl@mmissioner of Social Secwrtwith or without remanding the
cause for a rehearind."The court’s review is limited to t&rmining whether there is substantial
evidence to support tHeBommissioner’s decisichand whether the correct legal standards were
applied®

Substantial evidence is “sucbklevant evidence as a reasonable mind might accept as
adequate to support a conclusidrit’is “more than a mere scintilla of evidence, but less than a
preponderance>”The Commissioner, not the Court, ébarged with the duty to weigh the
evidence, to make credibility tFminations and resolve mater@nflicts in the testimony, and
to decide the case accordin§ly.When substantial evidee supports the Commissioner's
determination, it is concluge, even if substantial ewdce also supports the opposite
conclusion’. “[W]hen there is not ubstantial evidence to suppashe of the ALJ's factual

findings and his decision therefore must be res@, the appropriate remedy is not to award

1 42 U.S.C. § 405(qg).
2 |d.

% Key v. Callahan109 F.3d 270, 273 (6th Cir. 19973ee also Landsaw v. Sec'y of Health &
Human Serys803 F.2d 211, 213 (6th Cir. 1986).

4 Buxton v. Halter246 F.3d 762, 772 (6th Cir. 2001) (quotRighardson v. Peraleg02 U.S.
389 (1971)).

®> Bell v. Comm'r of Soc. Sed05 F.3d 244, 245 (6th Cir. 1996) (citi@gnsolidated Edison Co.
v. NLRB 305 U.S. 197, 229 (1938)).

® Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1990rum v. Sullivan921 F.2d
642, 644 (6th Cir. 1990%arner v. Heckler745 F.2d 383, 387 (6th Cir. 1984).

" Warner v. Comm’r of Soc. Se875 F.3d 387, 390 (6th Cir. 200&)pster v. Haltey 279 F.3d
348, 353 (6th Cir. 2001 Mullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986).
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benefits. The case can be remanded undeemssmtfour of 42 U.S.C§ 405(g) for further
consideration ¥

The Court may immediately awaRlaintiff benefits “only if all essential factual issues
have been resolved and the record adequaté&pleshes a plaintiff's entittement to benefifs.”
“A judicial award of beefits is proper only where the pfoof disability is overwhelming or
where the proof of disability is strorend evidence to theontrary is lacking.*® These factors
are not present in it case, and, thereforan immediate award of bertsfis not appropriate.
However, a remand pursuant to sentence four of 8 405(g) is appropriate because all essential
issues have not been resolved.

Plaintiff was born on May 28, 196@nd was forty-five years old at the time of the ALJ’s
decisiont’ He left school at the age of eighh, after completing mé years of special
education? He has past relevant work as akfift operator and as a material handfer.
Plaintiff alleges disability dueto back problems, a bullein his pancreas, numb feet,
hypertension, chronic pain syndrome, insomnia, Hypdemia, and mild mental retardation; his

alleged onset date of disability is September 30, 2009.

8 Faucher v. Secretarnyl7 F.3d 171, 175 (6th Cir. 1994).
° |d. at 176 (citations omitted).

19 4.

" (R. 164, ECF No. 7.)

2 (1d. at 25, 40, 170.)

13 (1d. at 25.) The actual scopé Plaintiff's job duties is discussed below.

1 (d. at 14, 169, 196.)



The ALJ enumerated the following finding¢l) Plaintiff met the insured status
requirements through December 31, 2014; (2) Riaimas not engaged in substantial gainful
activity since the alleged onset date; (3) mil#i has the following severe impairments:
degenerative disc disease of the lumbar sgitagis-post gunshot wounds of the lower back and
right thigh, obesity, and borderline intellectdahctioning; but he does not have impairments,
either alone or in combination, that meetegual the requirements of any listed impairment
contained in 20 C.F.R. pt. 404, subpt. P, app. thelisting of impairmers; (4) Plaintiff retains
the residual functional capacity to lift and/carry forty pounds occasionally and ten pounds
frequently; stand and/or walk for at least two lags than six hours in aight-hour workday; sit
for six hours in an eight-hour workday; parh simple, routine, and repetitive tasks;
occasionally work with coworkers; occasiona#ijoop, kneel, crouch, and crawl; occasionally
climb ramps and stairs; never balance; nevenbcladders, ropes, or scaffolds; never work
around hazards; never work with the public; andengperform a job requirg reading, writing,
and math skills; (5) Plaintiff is unable to perforhis past relevant work; (6) Plaintiff was a
younger individual with a limited edation on the alleged onset dafé) transferability of job
skills is not material to the determination diability because using the Medical-Vocational
Rules (“the grids”) as a framework supports a figdihat Plaintiff is notlisabled whether or not
he has transferable job skill&) considering Plaintiff's agegducation, work experience, and
residual functional capacity, thegre jobs that exist in significant numbers in the national
economy that Plaintiff can perform; (9) Plaintiffis not under a disability as defined in the Act

at any time through the date of this decision.

5 (1d. at 16-26.)



The Social Security Act defines disability the inability to engage in substantial gainful
activity.’® The claimant bears the ultimate burdenesfablishing an entitlement to benetits.
The initial burden of going forward is on the claimh#& show that he is disabled from engaging
in his former employment; thburden of going forward then shifts to the Commissioner to
demonstrate the existence of available employroempatible with the claimant’s disability and
background?®

The Commissioner conducts the following, fstep analysis to determine if an
individual is disabled withinthe meaning of the Act:

1. An individual who is engaging in substantial gainful activity will not be found to be
disabled regardless of medical findings.

2. An individual who does not have a severpaimment will not be found to be disabled.

3. A finding of disability will be made withdiconsideration of vocanal factors, if an
individual is not working and is suffering from severe impairment which meets the duration
requirement and which meets or equals a listed impairment in Appendix 1 to Subpart P of the
regulations.

4. An individual who can perform work thateshas done in the past will not be found to
be disabled.

5. If an individual cannot perform his or rhpast work, other factors including age,
education, past work experience and residiugictional capacity musbe considered to
determine if other work can be performéd.

Further review is not necessafyt is determined that amdividual is not disabled at

any point in this sequential analyéfs.Here, the sequential analygisoceeded to the fifth step

16 42 U.S.C. § 423(d)(2).
17 Born v.Sec'y of Health & Human Serd23 F.2d 1168, 1173 (6th Cir. 1990).
18 4.

19 willbanks vSec'y of Health & Human Sern47 F.2d 301 (6th Cir. 1988).



with a finding that, although Plaintiff cannot perfohns past relevant work, there is a substantial
number of jobs that exist in thetranal economy that he can perform.

Plaintiff argues that substantial evidence doassupport the ALJ’s fidings and that the
ALJ did not follow all the legatules in making her decision. Heecifically argues that the ALJ
erred (1) by failing to find thdtis conditions meet or medicalggual a listed impairment, (2) in
her weighing of Plaintiff's credibility and the medical evidence of recand, (3) in finding that
he could perform other work thexists in substantial numbers in the national economy. Plaintiff
also contends that evidenseibmitted to the Appeals Council warrants remand for further
administrative consideration.

The Court will consider Plaintiff's last argument first. Plaintiff seeks a remand under
sentence six of 42 U.S.C. § 4@%bpased on evidence he subnditte the Appeals Council that
was not before the ALJ. Plaintiff submitteck ttieatment notes of Cortez Tucker, M.D., dated
September 2012 to April 2013 ahés April 2013 opinion conceing Plaintiff's limitations?*
Plaintiff contends that this evidence shows tietvas unable to work because of chronic pain.

A court may consider evidence submittedthe Appeals Council only to determine
whether the evidence satisfies the criteriarémnand under sentence sik42 U.S.C. § 405(cf
Thus, evidence submitted after the ALJ’s decistannot be considered npaf the record for
purposes of a substantial evidemegiew. “To obtain a sentence-six remand, a claimant has the

burden to establish that there is (1) new evidef®)eyxhich is material; rd (3) that there is good

20 20 C.F.R. § 404.1520(a).
21 (R. 421 -509.)

22 See Ferguson v. Comm'r of Soc. S828 F.3d 269, 276 (6th Cir. 2010).



cause for the failure to submit it to the AL%3."The Sixth Circuit hasxplained that “evidence is

new only if it was not in existence or available to the claimant at the time of the administrative
proceeding® Such evidence is deemed “materiaf’ “there is a probability that the
[Commissioner] would have reachaddifferent disposition of the disability claim if presented
with new evidence® The additional evidence must relatete period on obefore the date the

ALJ rendered a decisidf.

Here, Dr. Tucker’s April 2013 opinion lettex dated after the ALJ's decision and does
not address the issue of whether Plaintiff wessbled on or before August 20, 2012, the date of
the decision. Moreover, Dr. Tucker did not identify any objective ca¢@ividence to support
his opinion that Plaintiffs unable to work, and &htiff has not pointed to any specific evidence
in Dr. Tucker's treatment nes$ to support his allegatiofis.Consequently, BIntiff's argument
that this matter should be remanded for conatitan of the evidence psented to the Appeals
Council fails.

However, a remand is in order because thd fsliled to correctlyassess both the medical
evidence in the recordhd Plaintiff's credibility. At step thme of the evaluation process, an ALJ

must analyze whether a claimankets a listed impairment fro20 C.F.R. Pt. 404, Subpt P,

23 Lee v. Comm’r of Soc. Seb29 F. App’x 706, 717 (6th Cir. 2013) (citation omitted).
24 Hollon v. Comm’r of Soc. Sea47 F.3d 477, 483-84 (6th Cir. 2006) (citation omitted).

25 Desantis v. Comm'r of Soc. Se24 F. Supp. 3d 701, 709 (S.D. Ohio 2014) (quatinéfer v.
Heckler, 591 F. Supp. 626 (S.D. Ohio 1984).

%6 See Wyatt v. Sec. of Health and Human Se9vd. F.2d 680, 685 (6th Cir. 1992) (finding that
evidence of a subsequent deteatmn or change in condition aftdhhe administrative hearing is
immaterial).

2" Dr. Tucker’s letter was addssed “To Whom It May Concern” and merely stated “This letter
is being generated to inform you that Mr. Godwin is unable to work due to chronic pain
syndrome and is in the process of acaugjiinis permanent disability.” (R. 423.)



App’x 1. A claimant must meet all of the specifiecddical criteria of a listing in order to show
that his impairment matches the listiifg‘lt is insufficient thata claimant comes close to
meeting the requirements of a listed impairméht.”
Plaintiff specifically contends that his pairments meet or equal section 12.05 of the
Listing of Impairments. At the time of the Als decision, Listing 12.05ated in relevant part:
Mental retardation: Mental retardatiorfaes to significantly subaverage general
intellectual functioning with deficits imadaptive functioning initially manifested
during the developmental period, i.e., the evidence demonstrates or supports onset
of the impairment before age 22.
The required level of severitgr this disorder is met when the requirements in A,

B, C, or D are satisfied.

C. A valid verbal, performance, or futae 1Q of 60 through 70 and a physical or
other mental impairment imposing an additional and significant work-related
limitation of function®

The introductory material to the mental disorders listings provides that:

The structure of the listing for mental retardation (12.05) is different from that of
the other mental disoeds listings. Listing 12.05 omtains an introductory
paragraph with the diagnostic description fieental retardationlt also contains
four sets of criteria (paragraphs A dhbgh D). If your impairment satisfies the
diagnostic description in ¢éhintroductory paragraph arhy one of the four sets

of criteria, [the Commissioner] will fid that your impairment meets the listitlg.

Because Plaintiff contendsahhis impairments meet @qual subsection C of Listing

12.05, he has to prove that his irmmp#ents satisfy the diagnostitescription in the introductory

28 Sullivan v. Zebley493 U.S. 521, 530 (1990).

29 Elam ex rel. Golay v. Comm’r of Soc. S&48 F.3d 124, 125 (6th Cir. 2003) (citibgrton
v. Heckler 789 F.2d 363, 367 (6th Cir. 1986)).

30 20 C.F.R. pt. 404, subpt. P, app. 1, § 12.05 (2012).

31 20 C.F.R. pt. 404, subpt. P, app. 1, § 12.00(A) (2012).
8



paragraph of Listing 12.05 and that he has a V&)idscore of seventy or below and another
severe impairmerit

The ALJ relied on the following evidence in find that Plaintiff failel to prove that his
impairments meet or equal the diagnostic dpsion in the introductor paragraph of Listing
12.05. Consultative psychologist Robert W. KenndmDR, examined Plaintiff and opined that
he attempted to portray himself in a nega light, exhibited evidence of malingering,
demonstrated inconsistency Ims responses, and attemptedafgpear much more negatively
impaired cognitively than was actually the c&5e. According to Dr. Kennon, when answering
guestions on the mental status exam, RBf&ifeither guessed wildly or purposely missed
items.”* Based on this evidence of purportediingering, Dr. Kennon found that Plaintiff had
no disabling mental conditiof.

Consultative psychologist Paw. Brown, Ph.D., examined &htiff and also opined that
he gave poor effort on test items and may have been maling&ribg. Brown estimated that
Plaintiff was in the borderline to low averagenge of intellectual functioning, and he opined
that Plaintiff could perform at least simple, routine work activittesBecause Dr. Brown

diagnosed Plaintiff with bordenle intellectual functining, not mental retardation, the ALJ

32 See20 C.F.R. pt. 404, subpt. P, app. 1, §§ 12.00(A), 12.05 (2P&®rson v. Comm'r of
Soc. Se¢2014 WL 223655 at *6 (6 Cir. Jan. 21, 2014).

¥ (R. 18, 285-87.)
3 (1d. at 286.)

% (1d. at 287.) (“He is unable to provide any bdit symptoms to support any DSM IV mental
condition.”)

3% (1d. at 348-360.)

37 (1d. at 357- 359.)



found that Plaintiff's impairments did not satistye diagnostic descripn in the introductory
paragraph of Listing 12.05.

Plaintiff contends that thé&LJ did not properly considethe opinion of consultative
examining psychologist David Pickering, Ph.Ehat his 1Q scores supported a diagnostic
impression of mild mental ra@ation. The ALJ viewed Dr. Ekering’s diagnosis of mental
retardation as being based solely on the scBiastiff received on the Shipley Institute of
Living Scale and Revised Beta Examioati— Second Edition (BETA-II), without a full
evaluation of Plaintiff or consetation of how Plairff’'s work history rdlected his functional
ability. Despite Plaintiff's low test scores, the ALJ rejected Dr. Piokésidiagnosis of mild
mental retardation based primarily on the opmsi of Dr. Kennon and DBrown that Plaintiff
exhibited poor effort and was likemalingering. However, as notég Plaintiff, he worked for
twenty years for the same employer, and there is nothing in his personal or work history to
suggest malingering.

Although the ALJ's rejection of Dr. Pickeg’'s opinion based, in part, on the
unsupported finding of malingering is conoeig, of more concern is the ALJ's
mischaracterization of Plaintiff's work historFor example, the ALJ noted with approval Dr.
Brown'’s reliance on the fact that “the claimairove a forklift for 20years” in finding that
Plaintiff was not mentally retaedl but, instead, was in the borilee to low average range of
intellectual functioning® However, as discussed below, Rtif drove a forklift for five years —
not twenty years.

Additionally, the ALJ relied onvhat she viewed as evident®t Plaintiff had worked for

twenty years for the same company and “performed the same job as everyone else” during his

¥ (R.18)

10



twenty year work history both in rejecting DrcRering’s opinion and ifinding that Plaintiff’s
borderline intellectual functioning did not meesting 12.05(C). Plaintiftontends that he did
not testify that he performed the work that oteeployees performed dugrthe latter part of
his employment, and a review of the transcript shtvat Plaintiff is correct about his testimony.
Plaintiff began working at “the cheesazcfory” in 1997, and his employment there ended
sometime in 2008° Plaintiff testified that he drove a forklifor the first four or five years of his
employment?® After that, his job involved “a lot dffting” until 2003 when he hurt his baék.
Plaintiff further testified that, after his back injuhis supervisor wanted foe him but the plant
manager “kept [him] around because [he] badn there so long... and was a good emplo$fee.”
In response, the ALJ clarified “[e]Jven thdugyou couldn’'t do the work,” and Plaintiff
responded, “Yes*?® The ALJ then asked, “When youysgou weren’t doing what the other
employees were, are you talking about the etitine you worked there?” and Plaintiff answered
that he stopped doing what the other esypes were doing after his back injdfy.
Even though Plaintiff clearly testified that he drove a forklift for five years at most and
did not perform the same duties as the other employees after 2003, the ALJ accepted Dr.

Brown'’s reliance on the inacrate statement that Plaintiff drove a forklift for twenty years and

% (1d. at 12, 163.)
0 (1d. at 48.)
*(d.)

2(Id. at 49.)
$(d.)

* (1d. at 49-50.) Plaintifestified that, after hiback injury, he mopped and dusted at the plant.
(Id. at 41-42.)

11



misinterpreted Plaintiff's testiony about his work history to medimat he “performed the same
job as everyone else except when he was on lightfoutg while following a back injury.*
The ALJ’s stated reasons for crediting Dr. Brosvreport over Dr. Pickering’s report and her
credibility assessment of Plaintiff are based araulty reading of the evidence and cannot
constitute substantial evidence sapport a denial of benefits. Accordingly, the decision
denying Plaintiff's applications fdoenefits must be reversed.

Having determined that the decision mustréeersed, the Court must decide whether it
is appropriate to remand this case or to direct the payment of berigditause the record does
not establish that Plaintiff is entitled to benefits or that all essential facts have been resolved, it is
appropriate to remand this case for furtipgoceedings. In summary, the decision of the
Commissioner iIREVERSED, and the action IREMANDED pursuant to sentence four of 42
U.S.C. 8§ 405(9).

IT ISSO ORDERED.

g S. Thomas Anderson
S.THOMAS ANDERSON
UNITED STATESDISTRICT JUDGE

Date: Decembef9, 2016.

% (1d. at 22.) (emphasis added)

%6 See Keeton v. Comm'r of Soc. SB83 F. App’x 515, 527 (6th Cir. 2014) (“Although the
record contains some evidence supporting thesAdigtision to accord Papadakis’ opinion little
weight, it is not clear thahe ALJ would have come to the same conclusion had she not
mischaracterized the record....”)
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