Maholmes v. Commissioner Social Security Administration Doc. 17

IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

PRICILLA ANN MAHOLMES,
Plaintiff,
VS. Case No: 1:13-cv-01314-STA-egb

COMMISSIONER OF
SOCIAL SECURITY,

~— N N ~— s —

Defendant.

N

ORDER AFFIRMING THE DECISION OF THE COMMISSIONER

Plaintiff Pricilla Ann Maholmes filed this actioto obtain judicial review of Defendant
Commissioner’s final decision dging her applications for disdity insurance benefits under
Title 1l and Supplemental Security Income (“SSI”)tbé Social Security Act (“Act”). Plaintiff's
applications were denied initially and ap reconsideration by the Social Security
Administration. Plaintiff then iguested a hearing before anraistrative law judge (“ALJ”),
which was held on February 21, 2012. OnriAp7, 2012, the ALJ issued a decision, finding
that Plaintiff was not entitled to benefits. elthppeals Council denied Plaintiff's request for
review; thus, the decision of the ALJ became @ommissioner’s final decision. For the reasons
set forth below, the decision of the Commissionék&IRMED.

Under 42 U.S.C. § 405(g), a claimant may abtadicial review ofany final decision
made by the Commissioner after a hearing to which he was a party. “The court shall have the
power to enter, upon the pleadireysd transcript ofhe record, a judgment affirming, modifying,

or reversing the decision of tl@mmissioner of Social Secwtwith or without remanding the
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cause for a rehearind."The court’s review is limited to t&rmining whether there is substantial
evidence to support tHeBommissioner’s decisichand whether the correct legal standards were
applied®

Substantial evidence is “such relevanidemce as a reasonable mind might accept as
adequate to suppos conclusion? It is “more than a mere scintilla of evidence, but less than a
preponderance>” The Commissioner, not the Court, dearged with theduty to weigh the
evidence, to make credibility tgminations and resolve mater@nflicts in the testimony, and
to decide the case accordin§ly.When substantial evidea supports the Commissioner's
determination, it is concluge, even if substantial ewdce also supports the opposite
conclusion’.

Plaintiff was born on June 6, 1965, and wasyfsik years old on the date of the ALJ’s

decision® She has a general education diploma @®Eand past work experience as a machine

1 42 U.S.C. § 405(q).
2 |d.

% Key v. Callahan109 F.3d 270, 273 (6th Cir. 19973ee also Landsaw v. Sec'y of Health &
Human Serys803 F.2d 211, 213 (6th Cir. 1986).

4 Buxton v. Halter246 F.3d 762, 772 (6th Cir. 2001) (quotRighardson v. Peraleg02 U.S.
389 (1971)).

®> Bell v. Comm'r of Soc. Sed05 F.3d 244, 245 (6th Cir. 1996) (citi@gnsolidated Edison Co.
v. NLRB 305 U.S. 197, 229 (1938)).

® Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1990rum v. Sullivan921 F.2d
642, 644 (6th Cir. 1990%arner v. Heckler745 F.2d 383, 387 (6th Cir. 1984).

" Warner v. Comm’r of Soc. Se875 F.3d 387, 390 (6th Cir. 200&pster v. Haltey 279 F.3d
348, 353 (6th Cir. 2001 Mullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986).

® (R. 21, 143, ECF No. 8))



operator and day care workerShe last worked in April 2006, when she was laid off from her
job.° Plaintiff initially alleged that she became disabled on September 19, 2009, due to chronic
obstructive pulmonary disease (“COPD”), higlodud pressure, anxiety, and a bulging disc but
later amended her onset date to January 4, 2010.

The ALJ enumerated the following findings(1l) Plaintiff met the insured status
requirements through December 31, 2011; (2) Riaimas not engaged in substantial gainful
activity through her alleged onsette; (3) Plaintiff has théollowing severe impairments:
COPD, nerve palsy of the arms and hands, megdive disc disease of the lumbar spine,
headaches, status post sinus surgery, arjdstatent disorder; but she does not have
impairments, either alone or in combination, theet or equal the requirements of any listed
impairment contained in 20 C.F.R. pt. 404, sulbptapp. 1 of the listing of impairments; (4)
Plaintiff retains the residual functional capacityptrform light work as defined in 20 C.F.R. 88
404.1567(a) and 416.967(a), except Plaintiff is limited to occasionally climbing ramps, stairs,
ladders, ropes, and scaffolds; occadigndalancing, stooping, kneeling, crouching, and
crawling; standing and sitting at will; and frently reaching, pushing and pulling, handling,
fingering, and feeling; she is restricted fr@mposure to pulmonary irritants or temperature
extremes and is able to understand, rememinelr carry out short and simple instructions and
make judgments on simple work-related decisions; (5) Hiaimdis a younger individual with a
high school education on the allegenset date; (6) considering Plaintiff's age, education, work

experience, and residual functibreapacity, there are jobs thexist in significant numbers in

° (Id. at 50-51.)
9 (1d. at 170.)

1 (d. atR. 46, 170, 201.)



the national economy that Plaintiff can perfor(i@) Plaintiff was not under a disability as
defined in the Act at any time through the date of this dection.

The Social Security Act defines disability the inability to engage in substantial gainful
activity.®® The claimant bears the ultimate burderesfablishing an entitlement to benetits.
The initial burden of going forward is on the claimemshow that she disabled from engaging
in her former employment; the burden of goifogward then shifts to the Commissioner to
demonstrate the existence of available employroempatible with the claimant’s disability and
background?

The Commissioner conducts the following, fstep analysis to determine if an
individual is disabled withinthe meaning of the Act:

1. An individual who is engaging in substantial gainful activity will not be found to be
disabled regardless of medical findings.

2. An individual who does not have a severpaimment will not be found to be disabled.

3. A finding of disability will be made withdiconsideration of vocanal factors, if an
individual is not working and is suffering from severe impairment which meets the duration
requirement and which meets or equals a listed impairment in Appendix 1 to Subpart P of the
regulations.

4. An individual who can perform work thateshas done in the past will not be found to
be disabled.

5. If an individual cannot perform his or rhpast work, other factors including age,
education, past work experience and residiugictional capacity musbe considered to
determine if other work can be perform@d.

2 (R. at 26-37.)

13 42 U.S.C. § 423(d)(1).

14 Born v.Sec'y of Health & Human Serv823 F.2d 1168, 1173 (6th Cir. 1990).
5 d.

16 Willbanks v.Sec'y of Health & Human Sen&47 F.2d 301 (6th Cir. 1988).
4



Further review is not necessafyit is determined that amdividual is not disabled at
any point in this sequential analysis.Here, the sequential analygisoceeded to the fifth step
with a finding that, although Plaifitcannot perform her past relevavork, there are substantial
numbers of jobs that exist in thetiomal economy that she can perform.

Plaintiff argues that substantial evidendoes not support th&LJ’s findings. She
specifically argues that a remaiglappropriate based on newdamaterial evidence that she
submitted to the Appeals Council, the ALJ erred by failing to provide for any limitations
resulting from her migraine headaches and/egalsy, the ALJ did noproperly address the
medical source opinions from the state agenggiglans, and the ALJ did not provide sufficient
rationale for finding her natredible. Plaintiff's argumnts are not persuasive.

Initially, Plaintiff asks the Court to remd her case under sentence six of 42 U.S.C. §
405(g) based on evidence she submitted to thee&ppCouncil that was not before the ALJ.
This evidence consists of medical records shgwreatment from Transouth Digestive dated
March 27, 2012, through April 30, 2012, and medieglrds from West Tennessee Healthcare
dated January 27, 201%1. The Appeals Council also regedl treatment notes from West
Tennessee Healthcare dated from May 9, 2@d2Vlay 16, 2012, and notes from Digestive

Disease Clinic dated April 30, 2012, to May 12, 28%.2.

7 20 C.F.R. § 404.1520(a).
® (R. 5, 715-747, ECF No. 8.)

¥ (d. at 12-20.)



A court may consider evidence submittedth@ Appeals Council only to determine
whether the evidence satisfies the criteriarémnand under sentence six42 U.S.C. § 405(cf°
Thus, evidence submitted after the ALJ’s decistannot be considered npaf the record for
purposes of substantial evidence revféwTo obtain a sentence-six remand, a claimant has the
burden to establish that there is (1) new evidef®eawhich is material;ad (3) that there is good
cause for the failure to submit it to the AL%3."The Sixth Circuit hasxplained that “evidence is
new only if it was not in existence or available to the claimant at the time of the administrative
proceeding®® Such evidence is deemed “materiaf” “there is a probability that the
[Commissioner] would have reachaddifferent disposition of the disability claim if presented
with new evidence® The additional evidence must alsotimee-relevant; that is, it must relate
to the period on or before the date the ALJ rendered a detisibhe party seeking a remand

bears the burden of showing that these requirements af met.

20 See Ferguson v. Comm'r of Soc. S828 F.3d 269, 276 (6th Cir. 2010).

?! See Foster279 F.3d at 357.

%2 Lee v. Comm’r of Soc. Seb29 F. App’x 706, 717 (6th Cir. 2013) (citation omitted).

23 Hollon v. Comm’r of Soc. Sed47 F.3d 477, 483-84 (6th Cir. 2006) (citation omitted).

24 Desantis v. Comm'r of Soc. Se24 F. Supp. 3d 701, 709 (S.D. Ohio 2014) (quatinéfer v.
Heckler, 591 F. Supp. 626 (S.D. Ohio 1984) (“[R]Jemand to the SSA for consideration of new
evidence is appropriate when there is a reasomaisigbility that consideration of the offered
evidence would have resulted in a different determination.”)).

%5 See Wyatt v. Sec. of Health and Human Se3vd. F.2d 680, 685 (6th Cir. 1992) (finding that
evidence of a subsequent deteatmn or change in condition aftihe administrative hearing is

immaterial).

% See Foster279 F.3d at 357 (6th Cir. 2001).



In this case, the reports iguestion contain no inforation about how the findings
contained therein translate into functional itations that would have impacted the ALJ’s
residual functional capacity deteination, and they lack infmation as to Plaintiff's
symptomatology concerning her alleged digabliimitations. Moreover, the Appeals Council
correctly noted that some of the evidence relatesitime after the ALJ’s decision and, thus, did
not affect the decision about whether Ridi was disabled on or before April 27, 20%2.
Consequently, Plaintiff's argumetitat this matter should bemanded for consideration of the
evidence presented to the Appeals Council fails.

Next, Plaintiff argues the AL@&rred by failing to providdéor any limitations from her
headaches and nerve palsy of the right aAtthough the ALJ found that Plaintiff's headaches
and nerve palsy were severe impairments, tergéned that the record contained no medical
evidence of limitations or restrictiofsr performing work-related activities.

Plaintiff reported to Dr. Kristi Riddle ifrebruary 2012 that she had had headaches “on
and off” for about five years, which were retiied when she had sinus surgery in November
2011?% She complained of a different type of headache, possibly due to tension of’sess.
Riddle prescribed Topomax, whichalitiff initially chose not to take because of side effects she
heard about from a friend, blatter did agree to tak8. There are no records from Dr. Riddle or

any other medical provider showing that Pldintiontinued to complain of severe headaches

>’ See Wyatt974 F.2d at 685.
8 (R. 711, ECF No. 8.)
29 (Id)

% (d. at 712, 716.)



after beginning her treatment regimen. Disability is determined by the functional limitations
imposed by a condition, not the mere diagnosis 3f it.

Plaintiff first complained of bilateral harahd wrist pain and tingling in 2011, at which
time she was diagnosed witlarpal tunnel syndron8. Tests confirmed neuropathy; however,
her physician noted that the chasgeere relatively mild in naturand would resolve in the next
few months®® Dr. David Sickle of the Jackson Qlinreiterated this prognosis on January 4,
2012, and prescribed occupatibtizerapy anda wrist splint* When Plaintiff returned to the
clinic on January 25, she did not complain ehar wrist pain, and, by February 2012, Plaintiff
exhibited good strength proximally and dit in both her upper and lower extremitiéNo
physician placed limitations on Plaintiff's ability tse her hands that are inconsistent with the
ALJ’s residual functional capacity determination. Therefore, Plaintiff's argument is without
merit.

Plaintiff next argues that the ALJ erred irvigg significant weightto the state agency
physician opinions without discussing how tbginions were supportetly the evidence of
record. Medical opinions ate be weighed by the process f&th in 20 C.F.R. § 404.1527(c).
Generally, an opinion from a medical source whe éeamined a claimant is given more weight

than that from a source who has not performed an examiriatoa, an opinion from a medical

31 See Higgs v. BoweB80 F.2d 860, 863 (6th Cir. 1988).
%2 (1d. at 598.)

2 (1d. at 590.)

* (Id. at 668.)

% (1d. at 661, 667, 712.)

% 20 C.F.R. 8§ 404.1502, 404.1527(c)(1).



source who regularly treats the claimant is atdrdhore weight than that from a source who has
examined the claimant but does novédan ongoing treatment relationsfip.In other words,
“[t]he regulations provide progssively more rigorous testsrfaeighing opinions as the ties
between the source of the opiniordahe individual become weake”

Opinions from nontreating sources are nsgessed for “controllingveight.” Instead,
these opinions are weighed based on specialization, consistency, supportability, and any other
factors “which tend to support or contradice thpinion” may be considered in assessing any
type of medical opiniof? State agency consultants are higiualified specialists who are also
experts in the Social Securitisability programs, and their mgons may be entitled to great
weight if the evidencsupports their opinion®.

In the present case, the record contaihe physical assessment from Dr. Karla
Montague-Brown in which she opined that Pldiritad no exertional, pgtural, or manipulative
limitations, and that Plaintiff's symptoms were rmoédible because they were disproportionate
to the clinical findinggd! Dr. J. Shane’s physical assesstrfennd some exeunal restrictions
but noted that the report from \&teTennessee Neuroscience inthdaPlaintiff’'s symptoms were

out of proportion to the objective findings amtbtermined that Plaintiff was minimally

37 |d. 88§ 404.1502, 404.1527(c)(2).
% Soc. Sec. Rul. No. 96-6p, 1996 WL 374180, at *2 (Soc. Sec. Admin. July 2, 1996).
% 20 C.F.R. § 404.1527(c).

0 5ee20 C.F.R. § 404.1527(e)(2)(i); Soc. SBal. No. 96-6p, 1996 WL 374180, 61 Fed. Reg.
34,466-01 (July 2, 1996).

“l (R. 317-321, ECF No. 8.)



credible?* Dr. Victor O’'Bryan completed a mentabsessment and opined that Plaintiff had a
few moderate limitations but was otherwismpable of detailed work, could interact
appropriately in the workplace, and coaldapt to normal changes in work routfiie.

As noted by the Commissioner, the ALJ didt say that the state agency physician
opinions directly supported his rdaal functional capacity findingnstead, he stated that these
opinions supported his findingpat Plaintiff was notlisabled yet they wereot consistent with
the record as a whole because the pigsichad not reviewed the entire rec8rdlhe ALJ gave
these opinions significant weight only insofar asytiwere consistent with his residual functional
capacity determination.

Although a physician’s opinion about what aiolant can and cannot do is relevant
evidence, that opinion is not determinative beeathe ALJ has the responsibility of assessing
the claimant’s residual functional capadity. The responsibility for deciding issues such as
whether the claimant’s impairments meet or équdisted impairment, the assessment of the
claimant’s residual functional capity, and the application of vocational factors rests with the
Commissionef® Opinions on these issues “are notdial opinions . . . but are, instead,

opinions on issues reserved tbe Commissioner because theg administrative findings that

2 (1d. at 552-556.)
3 (1d. at 578-581.)
“(1d. at 35.)

%> See20 C.F.R. §8§ 404.1512(b)(2), 404.1513¢h) 404.1527(d)(2), 404.1545(a)(3),
404.1546(c)Coldiron v. Comm’r of Soc. Se891 F. App’'x 435, 439 (6th Cir. 2012).

%® See20 C.F.R. § 404.1527(e).

10



are dispositive of a case; i.¢hat would direct the determinian or decision of disability®
“An ALJ does not improperly assume the roleaomedical expert by weighing the medical and
non-medical evidence before rendering an RFC findffigConsequently, the ALJ in this case
acted within his authority.

Plaintiff also complains of the ALJ’s crediityl determination. In particular, Plaintiff
argues that the ALJ did not giv@ecific reasons for finding her complaints less than fully
credible but only providetstandard, boilerplate fguage” in the decision.

The ALJ rather than this Court “evaluate[s ttredibility of witnesses, including that of
the claimant.*® A claimant's credibility comes intquestion when her “complaints regarding
symptoms, or their intensity drpersistence, are not supportgdobjective medical evidenc®.
“To assess credibility, the ALJ must consider “the entire cased¢docluding “any medical
signs and lab findings, the claimant’s own compkaof symptoms, any information provided by
the treating physicians and others, as well as any other relevant evidence contained in the
record.® This Court is required to “accord the Ad.dleterminations of edibility great weight

and deference particularly saa¢he ALJ has the opportunity, iwwth we do not, of observing a

47 20 C.F.R. § 404.1527(e3eeSSR 96-5p, 1996 WL 374183 (1996).

8 Coldiron, 391 F. App’x at 439Courter v. Comm’r of Soc. Sed.79 F. App’x 713, 722 (6th
Cir. May 7, 2012) (discounting claimant’s agsm that ALJ overstepped authority in
interpreting school records).

9 Rogers v. Comm'r of Soc. Set86 F.3d 234, 247 (6th Cir. 2007).

%0 1d.

1 d.

11



witness’s demeanor while testifyind?” However, the ALJ's credibility finding “must find
support in the recorc®

The Sixth Circuit recently reiterated that tlohief concern” with using a “template” or
“boilerplate” language when assegp a claimant’s credibility “is the risk that an ALJ will
mistakenly believe it sufficient to explain aedibility finding, as opposed to merely introducing
or summarizing one>® However, “usage of the tempdato introduce the ALJ's credibility
finding is not by itself erroneous” as long as #ie] provides “an adequate explanation of the
adverse credibility finding>®

Here, the Court finds no error in the ALJ ®dibility determination because Plaintiff did
not provide objective medical evidence to estalithghseverity of her alleged symptoms, and the
record as a whole does not indicate that derdition was of disabling severity. The ALJ
summarized and considered Plaintiff's written reports and hearing testimony, including her
allegations of symptoms and limitations. TA&J also described & medical and opinion
evidence which did not support Plaintiff's alléigas that her conditions were as limiting as
alleged. While the ALJ used the “template” fatmhe did not limit the explanation of his
decision to the boilerplate statements. Insteadidseribed the overall evidence as it related to
each of her impairments and provided a detailgdamation of his credility assessment and the

basis for his decision.

®2 Jones v. Comm'r of Soc. Se836 F.3d 469, 476 (6th Cir. 2003) (citations omitted).
>3 d.

>* Sorrell v. Comm'r of Soc. Se@016 WL 4245467 (6th Cir. Aug. 11, 2016) (quotDox v.
Comm’r of Soc. Sed515 F. App’x 254, 260 (6th Cir. 2015)).

% d.

12



For example, the ALJ pointed out the inastent statements Plaintiff made about the
onset of her nerve pals§her drug usag¥: her ability to attend to personal groomiigind her
various accounts of daily activities, as discussed belolwis well-established that an ALJ may
discount a claimant’s credibilitywvhen he “finds contradicihs among the medical records,
claimant’s testimony, and other evidené®.”

Additionally, the ALJ looked at Plaintiff's dg activities and foundhat those activities
were inconsistent with her alleged impairmerR&intiff reported takig care of her grandson by
cooking, shopping, and washing his clothes, cleganip to three times a week, doing laundry,
ironing, working on computers, wang with children,attending school ball games, and grilling
out in the summet: Physical therapist Christy Sorrelbcumented Plaintiff's involvement in
helping her mother with mobility/transfers and hygiene is&uasd Dr. Richard Spring stated
that Plaintiff reported cleaning hse, cooking, and doing yard wdtk. Plaintiff reported to
William Sewell, Ph.D., that hedaily activities include cleaning house, washing, drying and

folding clothes, cleaning the bathroom, awdtching her grandchildren when her daughter

*® (R. 31, 589, 666, ECF No. 8.)

>’ (Id. at 33, 34, 290, 549.)

%8 (Id. at 34.)

59 (d.)

% See Whitfield v. Comm’r of Soc. S@014 WL 1329362 at *9 (W.D. Mich. Mar. 28, 2014).
°1 (R. 29, 177-80, ECF No. 8.)

%2 (1d. at 539)

%3 (1d. at 292.)
13



worked® Accordingly, the ALJ provided an adedeaxplanation of his adverse credibility
finding.

At step five, the Commissioner must identfgignificant number gbbs in the economy
that accommodate the claimant's residual functional capacity and vocational Profflee
Commissioner may carry this burden dgyplying the medical-vocational grfdsvhich directs a
conclusion of “disabled” orriot disabled” based on the claimant’'s age and education and on
whether the claimant has transferable work skillslowever, if a claimant suffers from a
limitation not accounted for by the grids, aghe present case, the Commissioner may use the
grids as a framework for his decision but mukt om other evidence to og his burden. In such
a case, the testimony of a vocational expert maydeel to find that the claimant possesses the
capacity to perform other substal gainful activity that exists in the national econdthy.

Here, the ALJ relied on the testimony olvacational expert in determining that there
were significant numbers of jobs in thational economy that Plaintiff could perfofth. The
vocational expert’s testimony was in response thypothetical question that set forth all the
reasonable limitations Plaintiff hamh her ability to work and, therefore, the ALJ properly relied

on that testimony in his decisiéh.The vocational expert’s testimony provided substantial

% (1d. at 565.)

% Jones 336 F.3d at 474.

% 20 C.F.R. Pt. 404, Subpt. P, App. 2.

®7 Wright v. Massanari321 F.3d 611, 615 (6th Cir. 2003).

% Heston v. Comm’r of Soc. Se245 F.3d 528, 537 — 38 (6th Cir. 2001).
% (R. 36-27, ECF No. 8.)

0 See Foster279 F.3d at 356-57.
14



evidence to support the ALJ’s conclusion thatimlff could perform other work and was not
disabled. Because substantial evidence supports the ALJ's findmfy$is conclusion that
Plaintiff was not disabled within the meanio§ the Act during the relevant, the decision is
AFFIRMED.

IT ISSO ORDERED.

§ S. Thomas Anderson
S. THOMAS ANDERSON
UNITED STATES DISTRICT JUDGE

Date: August 29, 2016.
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