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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION
JEAN VICTORIA COBB, by
next friend, BONNIE MALLARDI,
power of attorney,
Plaintiff,
V. No.13-1321
TENNESSEE VALLEY AUTHORITY,

Defendant.

ORDER DISMISSING COMPLAINT

This action was brought by Plaintiff, Jean Victoria Cobb via Bonnie Mallardi as next
friend and power of attorney, on December2613 alleging that an employee of Defendant,
Tennessee Valley Authority (“TVA”), negligently caused her injury in a car accident occurring
on December 7, 2011. (Docket Entry (“D.E.”) Bgfore the Court is TVA's December 20, 2013
motion to dismiss the complaintrftailure to state a claim underda¥al Rule of Civil Procedure

12(b)(6) or to alternatively grant summary judgment under Rule 56. (D.E. 4.)

STANDARD OF REVIEW

A defendant may move to dismiss a complamder Rule 12(b)(6) for “failure to state a
claim upon which relief can be granted.” Wheammsidering the motion, a strict court should
construe the complaint in the “light mastvorable” to the non-oving party and accept all

“well-pled allegations as true.” Terry v. 3gn Farms, Inc., 604 F.3d 272, 274 (6th Cir. 2010)

(citing Jones v. City of Cincinnati, 521 F.3d 5559 (6th Cir. 2008)). A claim is well-pled when

“it contains ‘either direct or inferential allegati® respecting all material elements’ necessary for
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recovery under a viablegal theory.” Phil. Indem. In€o. v. Youth Alive, Inc., 732 F.3d 645,

649 (6th Cir. 2013) (quoting Terry, 604 F.3dRa6—-76). While “detailed factual allegations” are
unnecessary, a plaintiff must tiprovide the grounds of his étlement to relief” beyond just
“labels and conclusions” or a “fawulaic recitation of the elements of a cause of action.” Bell

Atl. Corp. v. Twombly, 550 U.S. 544, 55%27 S. Ct. 1955, 1965, 167 L. Ed. 2d 929 (2007)

(internal citations and quotation marks omittesbe Terry, 604 F.3d at 275-76 (A court does not
have to accept as true mere “legal dosions or unwarrantef@ctual inferences.”)

A court faced with a 12(b)(6) motion mustpically limit its consideration to the
pleadings or convert it to a motion for summparggment under Federal Rule of Civil Procedure

12(d). Tackett v. M & G Polymers, USA, L.L.(561 F.3d 478, 487 (6th Ci2009). However,

“a court may take judicial notice of other cbproceedings,” Buck v. Thomas M. Cooley Law

Sch., 597 F.3d 812, 816 (6th Cir. 2010) (citinghgét v. JP Morgan Chase Bank, N.A., 537 F.3d

565, 576 (6th Cir. 2008)), and “cader exhibits attached to eéhcomplaint, public records,
items appearing in the record of the case andbéghattached to defendant’s motion to dismiss
so long as they are referreditothe complaint and are central the claims therein, without

converting the motion’ into a motion for summgudgment.” LeBlanos. Bank of Am., N.A.,

No. 2:13-CV-02001-JPM-tmp, 2013 WL 3146829*4t(W.D. Tenn. June 18, 2013) (quoting

Rondigo, L.L.C. v. Twp. of Richmah 641 F.3d 673, 680-81 (6th Cir. 2011)).

FACTS ALLEGED

Plaintiff has alleged the following fact€obb is an incompetent adult suffering from
dementia and residing in Brownsville, y#@ood County, Tennessee. On December 7, 2011, she
was driving south on South Graid@/West before coming to a complete stop at the intersection

of South Grand and the Highway 19 WestpBys in Haywood County. Thomas W. Smith, an



employee or agent engaged in the business of Tégligently failed to yield at the intersection

and struck Cobb’s vehicle causing her injury.

ANALYSIS

A. Rule 12(b)(6) Applies

Initially, the Court must determine wheth&¥A’s motion is properly considered as a
motion to dismiss under Rule 12(b)(6), orasotion for summary judgment under Rule 56.
Plaintiff insists that Defendantsiotion must be treated as one for summary judgment because
TVA has relied upon two attached documents wiaichextrinsic to the pleadings. (D.E. 5 at 1—
2.) She then offers her own extraneous damis to counter TVA's assertions. Defendant
argues that the documents can be considergidout converting the motion because both
constitute exceptions for what may be con®decontemporaneously with the pleadings under
Rule 12(b)(6). (D.E. 6 at 2—-3.) Addressing thigument is unnecessary. As described herein, the
Court finds that Plaintiff's complaint fails toade a claim for relief as a matter of law without

any consideration given to @hextrinsic documents. See, e.g., Tackett, 561 F.3d 478, 488

(refusing to consider matters extrinsic tce tpleadings and applying Rule 12(b)(6)); BHS

Corrugated-N. Am., Inc. v. Int'l Ass’n of BridgeStructural, Ornamental & Reinforcing Iron

Workers (AFL-CIO), Shopmen’s Loc&12, No. 3:13-CV-67, 2013 WL 3341058, at *3 (E.D.

Tenn. July 2, 2013) (declining to considgatraneous eviden@nd convert motion).

B. Tenn. Code Ann. § 28-1-106 Sets An Objective Standard

In Tennessee, with limited egption, any action for “injurto the person” must “be
commenced within one (1) year after the smwf action accrued.” Tenn. Code Ann. § 28-3-

104(a)(1). One exception to thigeneral rule states that



[i]f the person entitled to commence an action is, at the time the cause of action

accrued, either under eighteen (18) years of agagjodicated incompetent, such

person, or such person’s representatiaed privies, as the case may be, may

commence the actioafter legal rights are restored, within the time of limitation

for the particular cause of action, unlessxiteeds three (3) yearand in that case

within three (3) years fromestoration of legal rights.

Tenn. Code Ann. § 28-1-106 (emphasis add&t)s statute was amended by the Tennessee
legislature effective July 1, 2011. 2011 Tenn. PAbts ch. 47. Of primary import, was the
legislature’s replacement of the term “unsounddhiwith “adjudicated incompetent.” Id. at 8
17 (also replacing the phrase “tlegnoval of such disability” witHlegal rights are restored”).

The parties agree that the current amdndersion of 8§ 28-1-10@pplies in this case
because the accident here occurred after July]l.Zbhey disagree, however, as to the effect of
the amendment. Defendant argues that the chapgesents a shift from a subjective standard to
a new objective prerequisite. (D.B-1 at 3.) It suggests th#ie revised statute clearly now
requires that one must actually have been “adatdd incompetent” at the time a cause of action
accrued to take advantage of the extended limitatperiod. (Id.) TVA insists that because the
complaint affirmatively shows that Cobb did no& fher complaint within one year and had not
met this requirement for tolling at the timetb& accident, her claims must be dismissed.

Plaintiff asserts thathe change was nothing more tharformal shift in terminology
devoid of any legal implation. (D.E. 5 at 9-11.) She statbst Defendant’s rigid and harsh
interpretation of the revised statute must faiitas unsupported by casaw and contrary to the
intent of its drafters._(I1d.) Sh#iscusses the legislative histarf/the amending bill and suggests
that its purpose was to simply replace outmoded and insensitive terminology without affecting
legal rights. As evidence, she poitdssection 107, which states that

[n]othing in this legislation shall beoostrued to alter or otherwise affect the

eligibility for services or the rights aesponsibilities ofndividuals covered by
the provision on the day before the datenactment of this legislation.



2011 Tenn. Pub. Acts ch. 47, § 107.

Unfortunately, while several courts hawzognized the change, fennessee or federal
court has actually address#m effect of the amendmehEor this reason, Plaintiff alternatively
argues that the Court shdutertify this issue of state law tihe Tennessee Supreme Court. (D.E.

5 at 10-11); Tenn. Sup. Ct. R. 23 § 1; see BKB Props., L.L.C. v. SunTrust Bank, 453 F. App’x

582, 588 (6th Cir. 2011) (“Under Rule 23, a questidriaw is eligiblefor certification where
this court determines that (1) there is a questidawfthat is determinative of the cause, and (2)
there is no controlling precedent in Tennessee éd@rCourt decisions.”). This Court declines
to certify the question because thasic principles of statutompterpretation require a finding

that the amendment created a new objective stafd®@ed.Pennington v. State Farm Mut. Auto.

Ins. Co., 553 F.3d 447, 450 (6th Cir. 2009) (“[T]hddeal courts generally will not trouble our
sister state courts every time an arguably ursktlestion of state lawomes across our desks.
When we see a reasonably clear and principlmarse, we will seek to follow it ourselves.”)
(citation and internal quotation marks omitted).

The Tennessee Supreme Court has recently and fully described the methods for
interpreting Tennessee statutes:

When we interpret a statute, we must ascertain and give full effect to the General

Assembly’s intent. Walker \Sunrise Pontiac—GMC Truck, In@49 S.W.3d 301,

309 (Tenn. 2008). Our primary concern iscary out this intent without unduly

expanding or restricting the language tbke statute beyond the legislature’s
intended scope. Premium Fin. Corp. of Am.Crump Ins. Servs. of Memphis,

! See, e.g., Myers v. Peoples Bank of Ewing, No. 3:11-CV-380, 2013 WL 5310181, at *2 n.4 (E.D. Tenn.
Sept. 19, 2013) (recognizing the amendment and holding that “[r]legardless of which version appfiesasettand

even if one standard is stier than the other, under either versioa tlourt's analysis and conclusion remain the
same”); _Reid ex rel. Martiniano v. State, 396 S.W.3d 478, 493 (Tenn. 2813jenied,  U.S. _, 134 S. Ct.

224, 187 L. Ed. 2d 167 (2013) (recognizing but not applying amendment); Langford v. Clark, Nid.-&210-
COA-R3-CV, 2012 WL 3608662, at *4 n.2 (Tenn. Ct. App. Aug. 22, 2G4®kal denied (Dec. 14, 2012) (same).

2 Both parties spend a great deal of time discussing case law applying the pre-July 20lihd‘onied”

version of the statute. Because the Court finds tharfendment created a new standard applicable here, these
arguments will not be addressed.




Inc., 978 S.W.2d 91, 93 (Tenn. 1998). Furthermore, “[w]e presume that every
word in a statute has meaning and purparse should be given full effect if so
doing does not violate thkegislature’s obvious tent.” State v. CaspeR97
S.W.3d 676, 683 (Tenn. 2009).

When the statutory language is clemmd unambiguous, we apply the plain
meaning of the statute. Eastman Chem. Co. v. Johrdsdn S.W.3d 503, 507
(Tenn. 2004). When the language is ambigubosvever, we look to the “broader
statutory scheme, the history of the legfisln, or other sources to discern its
meaning.” CaspeR97 S.W.3d at 683. In doing so, we must also presume that the
General Assembly was aware of the estat the law at the time it enacted the
statute at issue. Idrinally, statutes relating tthe same subject or having a
common purpose should be consttuegether. Graham v. Cap]e3?5 S.W.3d

578, 582 (Tenn. 2010) (internal quotation marks omitted).

Westgate Smoky Mountains at GatlinburcPhillips, ~ S.W.3d__No. E2011-02538-SC-R11-

CV, 2013 WL 6800358, at *4 (Tenn. D23, 2013); see also Abels et. Hunt v. Genie Indus.,

202 S.W.3d 99, 102 (Tenn. 2006) (“exceptions to dtditions statute in faor of persons under
disability should be strictlgonstrued and never exteddgeyond their plain import”).

The revised language in the tolling statig clear and unambiguous. See Tenn. Code
Ann. 8§ 28-1-106. The term “adjudicated incongmet’ by any reasonable interpretation, means
that the person must have beea #ubject of a judicialeclaration that ghwas incompetent to

handle her own affairs as a matter of laBee Black’s Law Dictionary (9th ed. 2009)

(“adjudicate” means to “rule upondicially”). The legislature’s us of past tense and the phrase
“at the time the cause of action accrued” alsady require that incompetency be declgradr

to the injury-causing event. See Amos v.tMe Gov't of Nashville & Davidson Cnty., 259

S.W.3d 705, 713 (Tenn. 2008) (“This Court recagsi the importance of verb tense in a
[statutory] phrase.”). Likewise, the use of thegs® “after legal rights are restored” instead of
“removal of such disability” evinces a shift from a subjective standard to an objective one. See

Casper, 297 S.W.3d at 683 (every word Bsspmed to have meaning and purpose).



Plaintiff urges the court to look past theeat and definite language of the statute and
adopt her broad reading of the legislatursigoposed intent. Engaging in a contextual and
historical analysis, howevedoes not lend support for Plaintgf'view of the statute. She
suggests that section 107 of thid explains the General Assemldydesire to merely revamp
terminology without recasting legal rights. (Dfat 10); see 2011 Tenn. Law Pub. ch. 47 § 107.
This section does not render the amendment a nullity, but simply explains that the amendment

shall not apply retroactively. See HessmeBad Gov't, No. 3:12-CV-590, 2012 WL 3945315

(M.D. Tenn. Sept. 10, 2012pport and recommendation approved, No. 3-12-0590, 2012 WL
5197759 (M.D. Tenn. Oct. 19, 2012) (ttamguage “made it clear thighe statute] applied only
to actions that accrued on after its effective date”). Furermore, accepting Plaintiff's
conclusion that “adjudicated incompetent’legially indistinct from “unsound mind” does not
comport with the legislature’s shift from “afterethhemoval of such disability” to “after legal
rights are restored.” Se#11 Tenn. Law Pub. ch. 47 § 17. One can be of unsound mind or
“incompetent” yet have never lost al@gal rights subjddo restoration.

Thus, the Court finds that the 2011 amerdirto Tenn. Code Ann. § 28-1-106 created a
new objective standard requiringtaal adjudication of incompeten to invoke its application.
This interpretation, if it can be consideredsash, does not necessariseate a “heightened” or
more stringent standard as Rk suggests. Instead, it appeaosthe Court that the Tennessee
General Assembly has simply made a cleardi@tito abandon a fact-intensive and subjective

standard in favor od bright-line rule.

C. Plaintiff's Complaint Is Time-Barred

Plaintiff further argues that ewm if a new standard waseetted, she was not required to

anticipate and negate this affirmative defemseher pleadings. (D.E. 5 at 8.) Generally, a



plaintiff does not have to plead a lack of affatiwe defenses, such as the statute of limitations,

in order to survive a motion to dismiss. ddtav. U.S. Steel Corp676 F.3d 542, 547 (6th Cir.

2012); see Fed. R. Civ. P. 8(c)(1) (the statutknufations is an affirmative defense). However,
when “the allegations in the complaint affiiwaly show that the claim is time-barred . . .
dismissing the claim under Rule 12(b)(6) is ayppiate.” 1d. (citing Jaes v. Bock, 549 U.S. 199,

215, 127 S. Ct. 910, 166 L. Ed. 2d 798 (2007)) (“If thegall®ns . . . show that relief is barred
by the applicable statute of limitations, the compgl&rsubject to dismissal for failure to state a
claim[.]”). Furthermore, “when [a] court cancastain from the complaint that the period for
bringing the claim has expiredy plaintiff must affirmativel plead an exception to the

limitations statute.” Reid v. Baker, 499 F. Ap®20, 526 (6th Cir. 2012) (citing Auslender v.

Energy Mgmt. Corp., 832 F.2d 354, 356 (6th Qi®87) (complaint dismissed for failure to

affirmatively plead the applit@n of a tolling statute)).

Plaintiff twice states in hrecomplaint that Cobb is incompetent and subject to the
extended time-frame:

2. Cobb is incompetent and covered by Tenn. Code Ann. § 28-1-106 as she

suffers from dementia.

12. Since the accident, the Plaintiff Jean Victoria Cobb is incompetent and

subject to Tenn. Code Ann. § 28-1-106 anddfae, this action is timely filed by

her Next Friend and power of attorney, Mallardi.
(D.E. 1 at 1-2.) First, the Court points out thia¢se statements are the type of conclusory
allegations and formulaic recitations that it is not bound to accept as true. Twombly, 550 U.S. at
555, 127 S. Ct. 1955. However, even if given credethese statements do not facially satisfy
the requirements of section 28-1-106. Pl#indileges that Cobb was incompetent by some

undisclosed standard, ntitat she was actuallgdjudicated incompetent as prescribed by the

statute. Additionally, neither assertion suggdsiat Cobb was incompetent by any measure at



the crucial time—the time of the accideSee Tenn. Code Ann. § 28-1-106; Wyatt v. A-Best,

Inc., 910 S.W.2d 851, 855 (Tenn. 1995) (“A personal injury cause of action accrues when the
plaintiff knows, or in the exercise of reasonable care and diligence should know, that an injury
has been sustained.”) Instead, tlegonsequentially aver that she was incompetent both “since
the accident” and currently. (See D.E. 1 at {1 2, 12.)

Cobb’s claims, filed nearly twyears after the date ofettaccident, are clearly untimely
under the general one-year statutory peri@gg Benn. Code Ann. § 28-3-104(a)(1); Cataldo, 676
F.3d at 547. As previously described, Plaintifhis likewise failed to cure this defect by
affirmatively pleading facts all@ing her to bring the belateslit under some exception to the
limitations period._See Reid, 499 Rpp’x at 526. Thus, DefenddatRule 12(b)(6) motion to
dismiss is GRANTED and Cobb’s comjpiais DISMISSED as time-barred.

IT IS SO ORDERED this 26th day of February, 2014.

s/ J. DANIEL BREEN
CHIEF UNITED STATES DISTRICT JUDGE




