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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

MICHAEL GEORGE BLANKENSHIP, )
Plaintiff, ))
VS. )) Case No: 1:14-cv-01012-STA-tmp
COMMISSIONER OF ;
SOCIAL SECURITY, )
Defendant. ))

ORDER REVERSING THE DECISION OF THE COMMISSIONER AND
REMANDING PURSUANT TO SENTENCE FOUR OF 42 U.S.C. § 405(G)

Plaintiff Michael George Blakenship filed this action tmbtain judicial review of
Defendant Commissioner’s finadecision denying his applicans for disability insurance
benefits under Title Il of th&ocial Security Act (“Act”) andor Supplemental Security Income
(“SSI”). Plaintiff's applications were deniaditially and upon reconsideration by the Social
Security Administration. Plaintiff then requedta hearing before administrative law judge
(“ALJ"), which was held on September 6, 2012. On September 28, 2012, the ALJ issued a
decision, finding that Platiff was not entitled to bené$. The Appeals Council denied
Plaintiff's request for review, and, thus.etlidecision of the ALJ became the Commissioner’s
final decision. For the reasons set fottelow, the decision of the Commissioner is
REVERSED, and the action IREMANDED for additional testimony pursuant to sentence four
of 42 U.S.C. § 405(g).

Under 42 U.S.C. § 405(g), a claimant may abtaidicial review ofany final decision

made by the Commissioner after a hearing to which he was a party. “The court shall have the
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power to enter, upon the pleadirad transcript othe record, a judgment affirming, modifying,
or reversing the decision of tl@mmissioner of Social Secwrtwith or without remanding the
cause for a rehearing."The Court’s review is limited to termining whether there is substantial
evidence to support tHeBommissioner’s decisichand whether the correct legal standards were
applied®

Substantial evidence is “sucbklevant evidence as a reasonable mind might accept as
adequate to support a conclusidrit’is “more than a mere scintilla of evidence, but less than a
preponderance>”The Commissioner, not the Court, ébarged with the duty to weigh the
evidence, to make credibility tgminations and resolve mater@nflicts in the testimony, and
to decide the case accordin§ly.When substantial evidee supports the Commissioner's
determination, it is concluge, even if substantial ewdce also supports the opposite
conclusion’. “[W]hen there is not ubstantial evidence to suppashe of the ALJ's factual

findings and his decision therefore must be res@, the appropriate remedy is not to award

1 42 U.S.C. § 405(q).
2 1d.

% Key v. Callahan109 F.3d 270, 273 (6th Cir. 19973ee also Landsaw v. Sec'y of Health &
Human Serys803 F.2d 211, 213 (6th Cir. 1986).

4 Buxton v. Halter246 F.3d 762, 772 (6th Cir. 2001) (quotRighardson v. Peraleg02 U.S.
389 (1971)).

> Bell v. Comm’r of Soc. Sed.05 F.3d 244, 245 (6th Cir. 1996) (citi@gnsolidated Edison Co.
v. NLRB 305 U.S. 197, 229 (1938)).

® Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1990rum v. Sullivan921 F.2d
642, 644 (6th Cir. 1990%arner v. Heckler745 F.2d 383, 387 (6th Cir. 1984).

" Warner v. Comm’r of Soc. Se875 F.3d 387, 390 (6th Cir. 200&)pster v. Haltey 279 F.3d
348, 353 (6th Cir. 2001 Mullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986).



benefits. The case can be remanded undeemssmtfour of 42 U.S.C§ 405(g) for further
consideration?

Pursuant to sentence fourdiatrict court may “enter, uponelpleadings and transcript of
the record, a judgment affirming, modifying, @versing the decision of the Commissioner of
Social Security, with or w#hout remanding the cause for a rehearing.” The court may
immediately award Plaintiff benefits “only if atissential factual issues have been resolved and
the record adequately establishes a plaintiff's entittlement to berfefita.”judicial award of
benefits is proper onljwhen] the proof of disability i®verwhelming or where the proof of
disability is strong and evider to the contrary is lacking® These factors are not present in
this case, and, therefore, an intae award of benefits is ngp@ropriate. However, a remand
pursuant to sentence four of 8§ 405(g) is appaterbecause all essential issues have not been
resolved.

Plaintiff was born on March 31, 1957, and wdtyfyears old on his alleged disability
onset date, which is defined, for purposes ofatimnal analysis, as an individual closely
approaching advancéd. He has a high school educatioflaintiff alleges disability due to

diabetes, neuropathy, and arthfftiwith an amended alleged onset date of December 1,'2007.

8 Faucher v. Secretaryl7 F.3d 171, 175 (6th Cir. 1994).
° |d. at 176 (citations omitted).
10 g,

1 (R.51.) No electronic copy of theaord has been filed in this matt8eeStaff Notes dated
April 4, 2014.

12 (1d. at 82.)

13 (d. at 11.)



The ALJ enumerated the following finding¢l) Plaintiff met the insured status
requirements through December 31, 2007; (2) Riaimas not engaged in substantial gainful
activity since the alleged onset date; (3) Plaintiff has severe impairments of diabetes mellitus
with neuropathy, but he does not have an impaitroe combination of impairments that met or
equaled a listing in 20 C.F.R. pt. 404, subpt. P, app. 1 through his date last insured; (4) Plaintiff
retained the residual functional capacity tafpen medium work as defined in 20 C.F.R.
404.1567(c) and 416.967(c), except lifting and/or ¢agyifty pounds occasionally and twenty-
five pounds frequently, standing and/or watki(with normal breaks) about six hours in an
eight-hour workday, sitting (wittnormal breaks) about six hours in an eight-hour workday,
pushing and/or pulling unlimited other than d®wn for lifting and/or carrying, frequently
climb, balance, stoop, kneel,occh, and crawl, and should/ad concentrated exposure to
extreme cold and extreme heat; (5) Plaintiff can perform his past relevant work as an assembiler,
motor vehicle (automotive manufacing); (6) Plaintiff was notinder a disability as defined in
the Act at any time throughetdate of this decisiof.

The Social Security Act defines disability the inability to engage in substantial gainful
activity.”> The claimant bears the ultimate burderesfablishing an entitlement to beneffts.

The initial burden of going forward is on the claim#o show that he is disabled from engaging

in his former employment; thburden of going forward then shifts to the Commissioner to

1 (d. at 13 - 20))
1542 U.S.C. § 423(d)(1).

6 Born v.Sec'y of Health & Human Sen823 F.2d 1168, 1173 (6th Cir. 1990).
4



demonstrate the existence of available employroempatible with the claimant’s disability and
background’

The Commissioner conducts the following, fstep analysis to determine if an
individual is disabled withinthe meaning of the Act:

1. An individual who is engaging in substantial gainful activity will not be found to be
disabled regardless of medical findings.

2. An individual who does not have a severpaimment will not be found to be disabled.

3. A finding of disability will be made withdiconsideration of vocanal factors, if an
individual is not working and is suffering from severe impairment which meets the duration
requirement and which meets or equals a listed impairment in Appendix 1 to Subpart P of the
regulations.

4. An individual who can perform work thateshas done in the past will not be found to
be disabled.

5. If an individual cannot perform his or rhpast work, other factors including age,
education, past work experience and residiugictional capacity musbe considered to
determine if other work can be perform@éd.

Further review is not necessafyit is determined that amdividual is not disabled at
any point in this sequential analy$isHere, the sequential analygioceeded to the fourth and
fifth steps. The ALJ found that &htiff could perform his past levant work and that there was
other work that exists in substantial numbers in the national econontyetbatld perform. The
Commissioner argues that, even if the ALJ’'s gy finding that Plaitiff could perform his

past relevant work was in error, the ALJ cotiyeound that Plaintiff ould perform other work

at step five of the sequential process.

.
18 Wwillbanks vSec'y of Health & Human Sern®47 F.2d 301 (6th Cir. 1988).

1920 C.F.R. § 404.1520(a).



Plaintiff contends that th&LJ erred by (1) relying onral giving great weight to a
consultative psychological examirat report that was unsigneddaunauthenticated; (2) failing
to obtain testimony from a vocatidrexpert regarding his findings atep four and step five of
the sequential evaluation; and (3) not properly s88g Plaintiff's credibility. Plaintiff also
complains that the ALJ’s decision was not sy the ALJ who presided over the hearing and
was not properly authenticated.

Looking at Plaintiff's last arguamt first, the Court finds ito be without merit. While
Plaintiff is correct that théearing decision was signed by AhJ (William R. Ingram) other
than the one who presideder the hearing (Palichael Stimson) and there is nothing in the
record indicating that Judgeif8son had approved this decisiamdagiven signatory authority to
Judge Ingram, as required by HALLEX [-2-8-40, thiecedural error doasot require reversal.
As explained irEstep v. Astrue

Section [-2-8-40 of the SSA’s Haags, Appeals, and Litigation Law
Manual (“HALLEX”) provides procedures fasituations in which the ALJ who
conducted the hearing is unavailable to ésthe decision. In scenario where the
ALJ who conducted the hearing is unavailatolessue the decision due to death,
retirement, resignation, prolonged illnemsother causes resulting in prolonged
leave, the Hearing Office Chief ALJ HOCALJ") will reassign the case to
another ALJSeeHALLEX § |-2—-8-40. The incomin@LJ is given discretion to
determine whether a new hearing is necessaryd..Section 1-2—-8-40 also
provides procedures for a second scenariwhich “an ALJ has approved a final
decision but is unavailable to sign the fidacision.” In that case, the HOCALJ
has authority to sign the final decision behalf of the temporarily unavailable
ALJ with prior written authorizatiorid.

There is no indication in the recowhether the case was transferred to
ALJ Newkirk by the HOCALJ. Likewisethere is no indication whether ALJ
Newkirk is the HOCALJ signing on behalf ALJ Sparks. Simply put, the record
does not reveal whether the Commissiom®mplied with either scenario
contemplated in HALLEX section—2—-8—-40 when ALJ Newkirk signed the
decision for ALJ Sparks. Thus, th€ourt cannot determine whether the
Commissioner complied with section 1-2—8-40 or not.

However, even if the Commissionéid not comply with section |-2—8—
40, HALLEX is not considered bindinguthority in the Sixth CircuitSee Bowie
v. Comm’r of Soc. Sec39 F.3d 395, 399 (6th Cir. 2008). Consequently, even if



the Commissioner failed to follow HALLE procedures, such a fact would not
necessarily entitle thelaintiff to relief.

Other courts considering similar factsaenarios have required a showing
of prejudice before affording relief.See, e.g., Report and Recommendation
entered in Pehrson v. Soc. Sec. Admin. Coma@t1 WL 2650187 at *2—3 (D.
Maine July 6, 20l1l)and adopted by the courfaffirming Commissioner’'s
decision “[ijn the absence of some susfgen of actual prejudice” when the ALJ
who presided at the hearing wrotee thecision and a second ALJ signed the
decision “for” the presiding ALJ)Cf. Cohan v. Comm’r of Soc. Se2011 WL
3319608 at *4—6 (M.D. Fla. July 29, 2011) (finding prejudice when ALJ who did
not preside at the hearing signed the sleai without “signing for” the presiding
ALJ, and the decision was “inconsisteatid “specifically réed on observations
of [p]laintiff’'s demeanor at the hearingi making a credibility determination). In
this case, the plaintiff kamade no allegation of pugjice and none is apparent
from the record. Consequently, henist entitled to relief on this issde.

In the present case, as Hstep Plaintiff has neither algeed nor shown that he was
prejudiced by the fact that mon-presiding ALJ signed the deasi for the presiding ALJ.
Accordingly, this argument is without merit.

However, the fact that the ALJ relied @and gave great weight to a consultative
psychological examination repothat was unsigned and unauttieated is more troubling.
Plaintiff complains of both Exhibits 5F (pdyological consultative examination by Dr. Dennis
Wilson) and 7F (residual functional capaatgsessment by DDS physician). The Commissioner
acknowledges that she does noténshe electronic signature for Exhibit 7F but correctly notes
that a supplemental transcript@f. Wilson’s report has been filéd. Therefore, the Court finds
no error in the ALJ’s reliance dor. Wilson’s report. However, thCourt does find that it was

error for the ALJ to rely on the unsigd and unauthenticated Exhibit 7F.

20 Estep 2013 WL 212643 at *11-12 (M.D. Tenn. Jan. 18, 20t§)ort and recommendation
adopted sub nom. Estep v. CopM2013 WL 2255852 (M.D. Tenn. May 22, 2013) (some
citations and footnotes omitted).

2L (Comm’s Br., p. 5 (citing R. 318 — 325) ECF No 14.)

2 (R. 224 — 232.) Not only is Exhibit 7F reigned, it does not contain the name of the
examiner.



In making his residual functional capacity fing, the ALJ stated that he gave “great
weight” to the opinions of the “Sagency medical consultants.”The ALJ specifically cited
Exhibit 7F in the assignment of “great @ht” and reliance upon these opinions. The ALJ also
cited Exhibit 7F in discreditig the opinion of John B. Woods|.D, who opined that Plaintiff
could perform light work only?

The Commissioner acknowledges that heutations require reports to be sigrfdhut
argues that “current agency practigeean handwritten or ‘wet’ signaes will be fairly rare, at
least on reports generated as a parttlef agency’s decision-making proce$s.” The
Commissioner’s argument is mispéd. Plaintiff is not complaing that the report does not
contain a handwritten or “wesignature; instead, he complains that the report does not contain
any signature or even the name of the prepafdternatively, the Commissioner argues that the
omission was harmless error.

As discussed iramer v. Astrug2009 WL 2927286 (E.D. Tenn. 2009),

Regardless of whether substantial evierxists to support the Commissioner’'s

decision, violation of the regulationmerits a remand, absent a showing of

harmless error. An elemental principleafministrative law is that agencies are
bound to follow their own regulation®Vilson v. Comm’r of Soc. Se878 F.3d

23 (1d. at 18.)

24 (1d. (citing Exhibit 4F, 194- 202)). Dr. Woods also asses§ddintiff with limitations to

lifting and/or carrying twenty pounds occasionallyfr@quently and standing or walking only six
hours total during an eight-hour workday because@tased bilateral geand foot pain with
tingling.

%> See20 C.F.R §§ 404.15190; 416.9190; 404.1519n; 404.919n (2014) ( “We will not use an
unsigned or improperly signed consultative exatiam report to make the determinations or
decisions specified in paragragb3(1), (b)(2), (b)(3), and (b)(4) of this section,” which includes
“Denial(s).”) See alsd®OMS DI 26510.089 (“Each medical assessment form must have a
reviewing MC/PC'’s actual phieal signature or an appred electronisignature.”)

%6 (Comm’s Br., p. 5, ECF No 14.)



541, 545 (6th Cir. 2004) (remanding clafor disability [when] Commissioner
failed to comply with rgulations requiring progion of good reasons for
discounting a treating sourcedpinion). Whether a procedlrerror is “harmless”

in this context does not depend on thelljkoutcome of the case but instead on
whether the Commissioner violated a reguin establishing a procedural right
designed to protect the claimanilson 378 F.3d at 546-47 (defining
“substantial right”y’

The Cramer Court noted that the regulations sttitat a consultative examiner must sign
his report “[tjo help ensure & the appropriate medical cattsnt personally conducts the
examination and reviews the report requested by the CommisstBneMoreover, “[the
regulations do not permit the adjudicator simpdy ignore or omitan unsigned report: the
adjudicator must either acquire a signatur@rmfrthe actual examiner or else order another
consultative examination for the claimaft.”

Failure to follow the regulations requig a consultative examiner’'s signature

constitutes error requiringemand. These regulations are expressly designed to

protect the claimant by having the medicahsultant certify the results that are to
become a part of the claimant’s record. 20 C.F.R. 88 404.1519n(e), 414.919n(e).

By allowing the use of unsigned reportdawvorable decisionsut not in anything

less, Sections 404.15190 and 414.9190 implyttie@signature requirement exists

primarily to safeguard the claimantisghts. Thus, any use of an unsigned

consultative examination regan an unfavorable dectsn is an error requiring a

remand under the rule articulatedWilson v. Commissioner of Social Secuyrity

378 F.3d 541 (6th Cir. 2004).

This Court finds the reasoning @ramerto be persuasive and holds that the ALJ’'s
reliance on an unsigned and unauthenticated reyastnot harmless error and requires a reversal

of the decision denying &htiff's applications.

27 Cramer, 2009 WL 2927286 at *5.

28 1d. (citing 20 C.F.R. §§ 404.1519n(e), 414.919n(e).)

2% 1d. at *6 (citing §§ 404.15190(b), 414.918)(HALLEX 1-2—-5-20 (Sept. 28, 2005)).

%0 |d. See alsd?osner v. Colvin2014 WL 2895454 at *10 (E.D. Tenn. June 25, 2014) (agreeing

with Pettythat “any use of an unsigned consultatexamination report in an unfavorable
decision is an error requiring a remand”).



Having determined that the decision mustéeersed, the court must determine whether
it is appropriate to remand this case or to direct the payment of berfgditause the record does
not establish that Plaintiff is entitled to benefits or that all essential facts have been resolved, it is
appropriate to remand this case for furth@oceedings. Therefore, the decision of the
Commissioner iIREVERSED, and the action IREMANDED pursuant to sentence four of 42

U.S.C. § 405(g) for another heagi consistent with this order.

IT ISSO ORDERED.

9 S. Thomas Ander son
S. THOMAS ANDERSON
UNITED STATES DISTRICT JUDGE

Date: January 30, 2017.
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