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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

DANNY DAVIS,

N

Plaintiff,

VS. Case No: 1:14-cv-01036-STA-egb

COMMISSIONER OF
SOCIAL SECURITY,

~— N N ~— e —

Defendant.

N

ORDER AFFIRMING THE DECISION OF THE COMMISSIONER

Plaintiff Danny Davis filed tls action to obtai judicial review of Defendant
Commissioner’s final desion denying his application for sdibility insurane benefits under
Title 1l of the Social Security Act (“the Act”).Plaintiff’'s application was denied initially and
upon reconsideration by the Soc&tcurity Administration. Platiff then requested a hearing
before an administrative lawmgge (“ALJ"), which was heldn August 8, 2012. On September
27, 2012, the ALJ denied the claim. The Appéadsincil subsequently denied the request for
review. Thus, the decision dhe ALJ became the Commissioner’s final decision. For the
reasons set forth below, theaision of the CommissionerAs=FIRMED.

Under 42 U.S.C. § 405(g), a claimant may abtadicial review ofany final decision
made by the Commissioner after a hearing to which he was a party. “The court shall have the
power to enter, upon the pleadireysd transcript afhe record, a judgment affirming, modifying,

or reversing the decision of tl@mmissioner of Social Secwtwith or without remanding the
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cause for a rehearind."The court’s review is limited to t&rmining whether there is substantial
evidence to support tHeBommissioner’s decisichand whether the correct legal standards were
applied®

Substantial evidence is “sucklevant evidence as a reasonable mind might accept as
adequate to suppos conclusion? It is “more than a mere scintilla of evidence, but less than a
preponderance>” The Commissioner, not the Court, dearged with theduty to weigh the
evidence, to make credibility tgminations and resolve mater@nflicts in the testimony, and
to decide the case accordin§ly.When substantial evidea supports the Commissioner's
determination, it is concluge, even if substantial ewdce also supports the opposite
conclusion’.

Plaintiff was born on May 15, 1950. He alleges disability due to diabetes, kidney

problems, neuropathy, heart problems, gastroegmathaeflux disease, anemia, three leaking

1 42 U.S.C. § 405(qg).
2 |d.

% Key v. Callahan109 F.3d 270, 273 (6th Cir. 19973ee also Landsaw v. Sec'y of Health &
Human Serys803 F.2d 211, 213 (6th Cir. 1986).

4 Buxton v. Halter246 F.3d 762, 772 (6th Cir. 2001) (quotRighardson v. Peraleg02 U.S.
389 (1971)).

® Bell v. Comm'r of Soc. Sed.05 F.3d 244, 245 (6th Cir. 1996) (citiBgnsolidated Edison Co.
v. NLRB 305 U.S. 197, 229 (1938)).

® Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1990rum v. Sullivan921 F.2d
642, 644 (6th Cir. 1990%arner v. Heckler745 F.2d 383, 387 (6th Cir. 1984).

" Warner v. Comm’r of Soc. Se875 F.3d 387, 390 (6th Cir. 2004).

8 (R. 73, ECF No. 8.)



valves, tinnitus, and high blood pressure beginning January 1,°20RRintiff obtained a
Bachelor's Degree in Business and has ipwess work experience as a manager for
environmental health and saféfy.

The ALJ made the following findings: (1) Ptaif met the insured status requirements
through December 31, 2013; (2) Plaintiff has najaged in substantial gainful activity since the
alleged onset date; (3) Plaintiff has the following severe impairments: obesity, stage Il chronic
kidney disease probably second#rydiabetic nephropathy and/bypertensive nephrosclerosis,
diabetes mellitus (controlledyith peripheral neuropathyhypertension (controlled), chronic
anemia, gastroesophageal reflux disease (“GER&ZYlasia, mild cardiomegaly without chronic
heart failure, and tinnitus with bilateral hearilogs; but he does not have impairments, either
alone or in combination, that meet or equal taquirements of any listed impairment contained
in 20 C.F.R. pt. 404, subpt. P, app. 1 of thénig of impairments; (4) Plaintiff retains the
residual functional capacity tperform medium work asefined in 20 C.F.R § 404.1567(c)
except he can sit up to six hours, but only three hatia time; stand up to four hours, but one
hour at a time; and walk up to two hours, but one hour at a time; he can frequently use foot
controls and perform all postural activates;damnot work around very loud noise; he can be
exposed to frequent temperature extremes; haataead very small print but can read regular
print and on a computer screen; (5) Plaintiffalsle to perform his past relevant work as a
manager for environmental health and safety;Rl@)ntiff was not under disability as defined

in the Act at any time through the date of this deciston.

° (Id. at 55, 171, 203.)
10
(Id. at 204, 505.)

1 (d. at 57-62.)



The Social Security Act defines disability the inability to engage in substantial gainful
activity.*® The claimant bears the ultimate burderesfablishing an entitiement to benetits.
The initial burden of going forward is on the claimh#& show that he is disabled from engaging
in his former employment; thburden of going forward then shifts to the Commissioner to
demonstrate the existence of available employroempatible with the claimant’s disability and
background?

The Commissioner conducts the following, fstep analysis to determine if an
individual is disabled withinthe meaning of the Act:

1. An individual who is engaging in substantial gainful activity will not be found to be
disabled regardless of medical findings.

2. An individual who does not have a severpaimment will not be found to be disabled.

3. A finding of disability will be made withdiconsideration of vocanal factors, if an
individual is not working and is suffering from severe impairment which meets the duration
requirement and which meets or equals a listed impairment in Appendix 1 to Subpart P of the
regulations.

4. An individual who can perform work that has done in the pagill not be found to
be disabled.

5. If an individual cannot perform his or rhpast work, other factors including age,
education, past work experience and residiugictional capacity musbe considered to
determine if other work can be performed.

Further review is not necessafyt is determined that amdividual is not disabled at

any point in this sequential analy$isHere, the sequential analygi®ceeded to the fourth step

12 42 U.S.C. § 423(d)(2).
13 Born v.Sec'y of Health & Human Servd23 F.2d 1168, 1173 (6th Cir. 1990).
4.

15 willbanks vSec'y of Health & Human Sern®47 F.2d 301 (6th Cir. 1988).



with a finding that Plaintiff can perform his past relevant work. The Court finds that substantial
evidence supports this determination.

Initially, Plaintiff seeks a remand under samte six of 42 U.S.C. § 405(g) based on
evidence he submitted to the Appeals Council that was not before the ALJ. Plaintiff contends
that this evidence showed that his blood giec and blood pressure were worsening, which
would contradict the ALJ’s findingshat these conditions were controlled. The records are dated
between December 2012 and Aug2B13, after the ALJ’s decision.

A court may consider evidence submittedth@ Appeals Council only to determine
whether the evidence satisfies the criteriarémnand under sentence six42 U.S.C. § 405(gf
Thus, evidence submitted after the ALJ’s decistannot be considered paf the record for
purposes of a substantial evidence review. 6btain a sentence-six remand, a claimant has the
burden to establish that there is (1) new evidef®eawhich is material;ad (3) that there is good
cause for the failure to submit it to the AL'3."The Sixth Circuit hasxplained that “evidence is
new only if it was not in existence or available to the claimant at the time of the administrative
proceeding® Such evidence is deemed “materidf’ “there is a probability that the

[Commissioner] would have reachaddifferent disposition of the disability claim if presented

18 20 C.F.R. § 404.1520(a).

" (R. 8, 26, ECF No. 8.)

18 See Ferguson v. Comm’r of Soc. S628 F.3d 269, 276 (6th Cir. 2010). Itis not clear from
Plaintiff's brief whether he agtlly seeks a sentence six remand or whether he is asking this
Court to substantively consider the evidencsutamitted to the Appeals Council. But, as noted,
this Court may only consider tlewidence to determine if Plaintiff is entitled to a remand.

19 Lee v. Comm’r of Soc. Seb29 F. App’x 706, 717 (6th Cir. 2013) (citation omitted).

29 Hollon v. Comm’r of Soc. Sea47 F.3d 477, 483-84 (6th Cir. 2006) (citation omitted).



with new evidence? The additional evidence must alsotimee-relevant; that is, it must relate
to the period on or before tidate the ALJ rendered a decisfdn.

In this case, the reports in question do establish how the findings contained therein
translate into functional limitations that wduhave impacted the ALJ’s residual functional
capacity determination, and they lack relevarformation as to Plaintiff's symptomatology
concerning his alleged disabling limitations. Mdover, the evidence concerns a time after the
ALJ’s decision and, thus, does not affect the sleniabout whether Plaintiff was disabled on or
before January 17, 20¥0. Consequently, Plaintiffs argeent that this matter should be
remanded for consideration of the evidepoesented to the Appeals Council fails.

Next, Plaintiff argues that the ALJ shouldvieafound hip pain, back pain, shortness of
breath, and chronic fatigue as aduhal severe impairments at step two. Plaintiff, however, has
not pointed to evidence indicating that the ALJ's residual functional capacity limitations
overlooked any impairments resulting from these conditions.

The ALJ agreed that Plaintiff had severgamments, several of which required the ALJ
to address Plaintiff’'s functionality in the bodyssgms not found to be severe. For instance, the

ALJ considered Plaintiff's strength complaintsis ability to move around doctors’ office,

21 Desantis v. Comm'r of Soc. Se24 F. Supp. 3d 701, 709 (S.D. Ohio 2014) (quatinéfer v.
Heckler, 591 F. Supp. 626 (S.D. Ohio 1984) (“[R]Jemand to the SSA for consideration of new
evidence is appropriate when there is a reasomaisigbility that consideration of the offered
evidence would have resulted in a different determination.”)).

2 See Wyatt v. Sec. of Health and Human Se3vd. F.2d 680, 685 (6th Cir. 1992) (finding that
evidence of a subsequent deteat@mn or change in condition aftthe administrative hearing is
immaterial).

23 See Wyaft974 F.2d at 685e®also Strong v. Comm’r of Soc. S&8 F. App’x 841, 845 (6th
Cir. 2004) (“Evidence of disability obtained aftee expiration of insurestatus is generally of
little probative value.”).



activities of dailyliving, work history and dter factors. As long ase¢hALJ considers all of an
individual’'s impairments, the “failure torfd additional severe ipairments . . . does not
constitute reversible errof?

The ALJ found Plaintiff's back, hip, andhaulder problems non-severe, in part, because
Plaintiff had not had any treaant, and Plaintiff cites no @ence to contradict that
conclusior?® Plaintiff also cites no evidence showingpairments related to shortness of breath
or chronic fatigue. As the ALJ pointed out, Pldirtold his doctors that iron tablets helped with
fatigue?® As for shortness of breath, chest x-rays and an echocardiogram were Formal.
Moreover, Plaintiff denied shortness oéhth during examinations in April and May 2G%1.

Plaintiff claims that it was the Commissioner&sponsibility to olain his records from

prior to his alleged onset dat&ven if those records were relewaPlaintiff beas the burden to

24 Kirkland v. Comm’r of Soc. Se&28 F. App’x 425, 427 (6th Cir. 2013) (quotiRigk v.
Astrue 253 F. App’x 580, 583 (6th Cir. 2007)).

% (R. 57.)See Curler v. Comm'r of Soc. Se&2014 WL 1282521 *8, (6th Cir. April 1, 2014)

(“Had Curler suffered from severe pain ass@&dawith her back contion, the medical records

would have revealed severe back or leg abnormalities, abnormal functioning on physical exams,
recommendations for more aggressive tresttmand more significant doctor-recommended
functional limitations.”)

% (R. 60, 221, 510, ECF No. 8.)

27 (1d. at 35, 83, 239, 303, 310.)

?% (1d. at 510, 521, 559.)



provide evidence of limitations, not the Commissidfiefhat is especially true when, as in the
present case, Plaintiff waepresented by counsel.

As noted above, the initial bued of going forward is on PIatiff to show that he is
disabled from engaging in his former employmeonce he makes thahowing, the burden of
going forward shifts to the Commissioner to agrsirate the existence of available employment
compatible with the claimaistdisability and backgrountt. Accordingly, it is Plaintiff's burden
to prove that he has disabling limitations, nat thLJ's. The mere fact that Plaintiff has a
diagnosis or diagnoses does not mean thdtasedisabling limitations because a diagnosis, in
and of itself, “says nothing about the severity of the conditforiristead, the ALJ must consider
the actual work-related impact of those diagnoses.

Plaintiff complains of the ALJ’s credibility dermination. In partiglar, Plaintiff argues
that the ALJ did not give specific reasons for fimgdhis complaints less than fully credible but,
instead, provided “standard, boil&fe language” in the decision.

A claimant’s credibility comes into questi when his “complaints regarding symptoms,
or their intensity and petence, are not supported blgjective medical evidenég. “To assess

credibility, the ALJ must considéthe entire case record,”¢tuding “any medical signs and lab

29 See Watters v. Comm'r of Soc. SB80 F. App’x 419, 425 (6th Cir. 2013) (“[T]his court has
consistently affirmed that the claimant beass blarden of producing suffient evidence to show
the existence of a disability.”) (citations omitted)).

30 See Culp v. Commissioner of Social S&29 F. App’x 750, 751 (6th Cir. 2013) (recognizing
no “special duty to develop the record” whamindividual is rpresented by counsel).

31 Born, 923 F.2d at 1173

%2 Higgs v. Bowen880 F.2d 860, 863 (6th Cir. 1988) (statthgt a diagnosable impairment is
not necessarily disabling) (citation omitted)).

% Rogers v. Comm'r of Soc. Set86 F.3d 234, 247 (6th Cir. 2007).



findings, the claimant’s own complaints ofnggtoms, any information provided by the treating
physicians and others, as well as any otetvant evidence contained in the recofd.This
Court is required to “accord the ALJ’'s determinations of credibility great weight and deference
particularly since the ALJ Isathe opportunity, which we do nodf observing a witness’s
demeanor while testifying® However, the ALJ’s credibility finding “must find support in the
record.®®
The Sixth Circuit recently reiterated that tlohief concern” with using a “template” or
“boilerplate” language when assegp a claimant’s credibility “is the risk that an ALJ will
mistakenly believe it sufficient to explain adibility finding, as opposed to merely introducing
or summarizing one®* However, as in the present case, “usage of the template to introduce the
ALJ’s credibility finding is not by itself erromis” as long as the ALJ provides “an adequate
explanation of the advse credibility finding.*®

Here, the Court finds no error in the ALJ ®dibility determination because Plaintiff did
not provide objective medical ewddce to establish the intensity and persistence of his alleged
symptoms, and the record as a whole doesimtitate that his cortion was of disabling

severity. Although Plaintiffpresented objective medicavidence of underlying medical

conditions and the ALJ found that these imp&nts could reasonably cause the kind of

¥ 1d.
% Jones v. Comm'r of Soc. Se836 F.3d 469, 476 (6th Cir. 2003) (citations omitted).
% 1d.

37 Sorrell v. Comm'r of Soc. Se®016 WL 4245467 (6th Cir. Aug. 11, 2016) (quotiDox v.
Comm’r of Soc. Sed515 F. App’x 254, 260 (6th Cir. 2015)).

38 d.



limitations as alleged by Plaiffti the ALJ also found that Plaiff's statements about the
intensity, persistence, and limitirgffect of his alleged symptomsere not entirely credible
because they were inconsistent with the evidence of rétord.

The ALJ looked at Plaintiff's treatment history which contained few indications of
symptoms as severe as Pldinglleged. For example, Plaiffts clinical examinations were
essentially normal, with normal shgth, normal reflexes, and normal ¢&it. Several of
Plaintiff's impairments, including diabetes amgpertension, were cawiled with medicatior{®

In making her decision, the ALJ relied ammedical opinion from consultative examiner,
Stephen K. Goewey, M.D., who stated Ridd could lift fifty pounds frequently, and
sit/stand/walk during # course of a workddy. The ALJ also noted that Plaintiff did not leave
his last job due to his alleged limitatis but because he had been laid*bffAdditionally,
Plaintiff engaged in daily activiteeinconsistent with disabilityncluding going tachurch several
times per week, fishing, eag out, feeding his cows igood weather, and doing household

chores™

%9 See42 U.S.C. § 423(d)(5)(A); 20 C.F.R. § 404.15996tating that an ALJ is required to
analyze the intensity and persiste of the claimant’'s symptonfghere is objective evidence of
a medical condition that could reasolyatause the alleged impairments).

0 (R. 60, 504-05, 523-24, ECF No. 8.)

“1(1d. at 61, 524.)

2 (1d. at 525-26.)

3 (1d. at 61, 203.)

4 (1d. at 213-19, 505.See Temples v. Comm’r of Soc. S&t5 F. App’x 460, 462 (6th Cir.
2013) (finding that the ALJ proplg considered daily activitein assessingredibility).

10



Finally, Plaintiff argues that the ALJ shduhave assigned controlling weight to a
medical source statement form completechisytreating physiciaylohammed Yousef, M.[¥
Dr. Yousef opined that Plaifftcould lift no more than ten pounds, could walk/stand two hours
per day, and needed to altemattting and standing, in additioém other postural, handling, and
safety restriction§® Dr. Yousef stated that Plaintiff haxick pain related to a long-ago injury,
shoulder pain, diabetic neurdpg, and difficulty walking’’ Dr. Yousef also opined that
Plaintiff was unable to perform woik any job due to his limitatioris.

The regulations require that if the opiniontbé claimant's treating physician is “well-
supported by medically acceptable clinical anoblatory diagnostic techmquies’ and [is] ‘not
inconsistent with the other substantial evickenn [the] case record,” it must be given
“controlling weight.”® “If the opinion of a treating source®t accorded controlling weight, an
ALJ must apply certain factemamely, the length of the treatment relationship and the
frequency of examination, the nature and extent of the treatment rdigiosspportability of
the opinion, consistency of the amn with the record as a wholend the specialization of the

treating source-in determining wh weight to give the opiniom® Even if the treating

% (1d. at 60-62, 577-80.)

6 (1d. at 577-81.)

7 (1d. at 578.)

8 (1d. at 580.)

9 Wilson v. Comm'r of Soc. Se878 F.3d 541, 544 (6th Cir. 20020 C.F.R. § 04.1527(d)(2).

>0 Wilson 378 F.3d at 544 (quoted with approvaBiowen v. Comm’r of Soc. Se478 F.3d
742, 747 (6th Cir. 2007)).

11



physician’s opinion is not givegontrolling weight, “there maains a presumption, albeit a
rebuttable one, that the opimi of a treating physician entitled to great deference"”

If the treating physician’s opiniois not given controlling weht, the ALJ is required to
provide “good reasons” for discounting it and tretonale must be supported by the evidence in
the record and “must be sufficiently specific neake clear to any subsequent reviewers the
weight the adjudicator gave to the treatingirse’s medical opinion and the reasons for that
weight.?

Contrary to Plaintiff's argunmg, the ALJ gave specific reasofor rejecting Dr. Yousef's
medical source statement form. As the ALJ padnbut, the opinion wasconsistent with the
record as a whol&. First, Dr. Goewey's examination hadown that Dr. Yousef was not correct
in claiming Plaintiff had difficulty walking? Dr. Goewey reported Plaintiff's gait as normal and
that he could balance and squat normallyThe ALJ also pointed out that, in documents

completed as part of his application, Pldfraidmitted he could walk one mile at a tiffe The

ALJ noted that Dr. Yousef based his opinion supposed back pain, but, as previously

°1 Rogers 486 F.3d at 242.

%2 SeeSSR 96-2pSee also Gayheart v. Commissioner of Social, 3&6.F.3d 365, 376 (6th
Cir. 2013) (pointing out that ik procedural requirement “ensures that the ALJ applies the
treating physician rule and permitgeaningful review of the AL's application of the rule”).

3 See20 C.F.R § 404.1527(c)(4) (2013) (“[T]he more dstet an opinion is with the record as
a whole, the more weight we will give to that opinion.”).

>* (R. 578, ECF No. 8.)
> (Id. at 523-24.)

* (1d. at 62, 217.)
12



discussed, there are no treatmesdords showing that Plaintiff ever complained of back pain,
nor any other evidence suggesting that he had medically determinable problem with ffs back.

Because the ALJ pointed to a “good reastm’reject Dr. Dr.Yousef's opinion and
highlighted specific inconsistencies betweea tpinion and other ewihce, the Court finds
Plaintiff's argument to be without merf.

At step four of the sequeal analysis, the ALJ compes the claimant’s residual
functional capacity with the requiremts of the claimant’s past wotk. Past relevant work is,
generally, a job that was perforthevithin the last fifteen years, performed long enough to learn
how to perform the job, and waubstantial gainful activif}. If the past job did not require the
claimant to perform activities in excess oftlelaimant’s residual functional capacity, the
claimant will be found not disabléd. A claimant must prove that lie unable to return to her
past relevant work either as he performed thakwo as that work igenerally performed in the
national econom$? Plaintiff has failed to cay his burden of proof.

The ALJ found that Plaintiff could perform shipast relevant work as a manager for
environmental health and safety and, therefargs not disabled. Heorked long enough to

learn the essential functions tife job, and he performed the nkaat the substantial gainful

> (1d. at 62.)

8 See Bledsoe v. Barnhalit65 F. App’x 408, 412 (6th Cir. 2006) (noting that it was sufficient
for the ALJ to find doctor’s opinion was “natell supported by the ovdta&vidence of record
and are inconsistent with otheedical evidence of record”).

9 20 C.F.R. §8 404.1520(e), 404.1560(b).

% 20 C.F.R. § 404.1565(a).

®l 20 C.F.R. 88§ 404.1520(e), 404.1560(b), 404.1561.

%2 Bowen v. Yuckertt82 U.S. 137, 146 n.5 (1987).

13



activity level®® In comparing Plaintiff's residual functional capacity with the physical and
mental demands of such work and based entéistimony of a vocational expert that, given
Plaintiff's residual functional capacity and wotkstory, Plaintiff coull perform work as a
manager for environmental health and safetyitas generally performed and as Plaintiff
described it, the ALJ determined that Plaintiffudebnot be precluded from performing this past
work®  Accordingly, substantiabvidence supports the ALJ'snfiing that Plaintiff is not
disabled.

Because substantial evidence supports thd'Adetermination that Plaintiff was not
disabled, the decision of the Commissionekk=IRMED.

IT ISSO ORDERED.

9 S. Thomas Anderson
S. THOMAS ANDERSON
UNITED STATES DISTRICT JUDGE

Date: January 30, 2017.

®3 Plaintiff held this positin since 2001. (R. 62, ECF No 8.)

64 (Id)
14



