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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

MICHAEL ROGERS, )
Plaintiff, ))
VS. )) Case No: 1:14-cv-01136-STA-cgc
COMMISSIONER OF ;
SOCIAL SECURITY, )
Defendant. ))

ORDER AFFIRMING THE DECISION OF THE COMMISSIONER

Plaintiff Michael Rogers filed this actiomo obtain judicial reiew of Defendant
Commissioner’s final desion denying his application for sdibility insurane benefits under
Title Il of the Social Security Act (“Act”). Riintiff’'s application was denied initially and upon
reconsideration by the Social Sety Administration. Plaintiff tlen requested a hearing before
an administrative law judge (“ALJ"), which wdneld on June 4, 2010. On October 19, 2010, the
ALJ denied the claim. The Appeals Council supsntly denied his request for review. Thus,
the decision of the ALJ became the Commissisninal decision. For the reasons set forth
below, the decision of the CommissioneASFIRMED.

Under 42 U.S.C. § 405(g), a claimant may abtadicial review ofany final decision
made by the Commissioner after a hearing to which he was a party. “The court shall have the
power to enter, upon the pleadireysd transcript ofhe record, a judgment affirming, modifying,

or reversing the decision of tl@mmissioner of Social Secwtwith or without remanding the
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cause for a rehearing."The Court’s review is limited to termining whether there is substantial
evidence to support tHeBommissioner’s decisichand whether the correct legal standards were
applied®

Substantial evidence is “sucbklevant evidence as a reasonable mind might accept as
adequate to suppos conclusion? It is “more than a mere scintilla of evidence, but less than a
preponderance>” The Commissioner, not the Court, dearged with theduty to weigh the
evidence, to make credibility tFminations and resolve mater@nflicts in the testimony, and
to decide the case accordin§ly.When substantial evidea supports the Commissioner's
determination, it is concluge, even if substantial ewdce also supports the opposite
conclusion’.

Plaintiff was born on August 6, 1965, and wary three years ol@t the time of the
filing of his application for benefits. He afjes disability from degenerative disc disease
beginning July 19, 2002. He has a GED and pask wrperience as a baleperator and hotel

steward.

1 42 U.S.C. § 405(q).
2 |d.

% Key v. Callahan109 F.3d 270, 273 (6th Cir. 19973ee also Landsaw v. Sec'y of Health &
Human Serys803 F.2d 211, 213 (6th Cir. 1986).

4 Buxton v. Halter246 F.3d 762, 772 (6th Cir. 2001) (quotRighardson v. Peraleg02 U.S.
389 (1971)).

®> Bell v. Comm'r of Soc. Sed.05 F.3d 244, 245 (6th Cir. 1996) (citiBgnsolidated Edison Co.
v. NLRB 305 U.S. 197, 229 (1938)).

® Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1990rum v. Sullivan921 F.2d
642, 644 (6th Cir. 1990%arner v. Heckler745 F.2d 383, 387 (6th Cir. 1984).

" Warner v. Comm’r of Soc. Se875 F.3d 387, 390 (6th Cir. 2004).



The ALJ made the following findings: (1) Pt&if met the insured status requirements
through December 31, 2007; (2) Plaintiff has nujaged in substantial gainful activity since the
alleged onset date; (3) Plaintlis the severe impairment of degmative disc disease; but he
does not have impairments, either alone atambination, that meet or equal the requirements
of any listed impairment conted in 20 C.F.R. pt. 404, sub@®, app. 1 of the listing of
impairments; (4) Plaintiff retains the residdahctional capacity tgerform sedentary work
except that he is unable to ogtr any foot controls, kneel,cerch, crawl, or climb ladders,
ropes, or scaffolds; (5) Plaintiff is unablegerform his past relevant work; (6) Plaintiff was a
younger individual with a high school education oe #tleged onset date; (7) transferability of
job skills is not material to the determinatiohdisability because using the Medical-Vocational
Rules as a framework supports a finding thatrifdiis not disabledwhether or not he has
transferable job skills; (8) comering Plaintiff’'s age, education, work experience, and residual
functional capacity, there are jobs that exissigmificant numbers in ghnational economy that
Plaintiff can perform; (9) Plaintiff was not undardisability as defined in the Act at any time
through the date of this decisidn.

The Social Security Act defines disability the inability to engage in substantial gainful
activity® The claimant bears the ultimate burden of establishing an entitlement to b8nefits.
The initial burden of going forward is on the claim#o show that he is disabled from engaging

in his former employment; thburden of going forward then shifts to the Commissioner to

8 R.15-109.
® 42 U.S.C. § 423(d)(1).

19 Born v.Sec'y of Health & Human Servd23 F.2d 1168, 1173 (6th Cir. 1990).



demonstrate the existence of available employroempatible with the claimant’s disability and
background?

The Commissioner conducts the following, fstep analysis to determine if an
individual is disabled withinthe meaning of the Act:

1. An individual who is engaging in substantial gainful activity will not be found to be
disabled regardless of medical findings.

2. An individual who does not have a severpaimment will not be found to be disabled.

3. A finding of disability will be made withdiconsideration of vocanal factors, if an
individual is not working and is suffering from severe impairment which meets the duration
requirement and which meets or equals a listed impairment in Appendix 1 to Subpart P of the
regulations.

4. An individual who can perform work that has done in the pasill not be found to
be disabled.

5. If an individual cannot perform his or rhpast work, other factors including age,
education, past work experience and residiugictional capacity musbe considered to
determine if other work can be perform@éd.

Further review is not necessafyit is determined that amdividual is not disabled at
any point in this sequential analy$fs.Here, the sequential analygisoceeded to the fifth step
with a finding that, although Plaintiff cannot pamih his past relevant work, a substantial
number of jobs exist in the national economy that he can perform.

Plaintiff argues that substantial evidgendoes not support the ALJ's decision. He

specifically argues that the ALJred in finding that he retains the residual functional capacity to

perform work other than his pagtievant work. Riintiff's arguments a& not persuasive.

.
12 willbanks vSec'y of Health & Human Sern47 F.2d 301 (6th Cir. 1988).

13 20 C.F.R. § 404.1520(a).



In the present case, the only medical assessmf Plaintiff's ability to perform work
activities is the report submitted by orthopedansulting examiner Alan Morris, M. D., who
concluded that Plaintiff was limiteto sitting four out of eighthours, standing two out of eight
hours, and walking one out of eight hours. Dr.rMofound that Plaintf’'s medical condition
required that he lie down one oot eight hours, sit thirty mutes at one time, stand fifteen
minutes at one time, and walk thirty minutes at one time, and never'$toop.

The ALJ found that the record did not suggdonitations in stooping, nor did it support a
finding that Plaintiff would have to lie dowfor one hour in an eight-hour workday, and,
therefore, he did not alude those limitations in the residdahctional capacity findings. The
ALJ reasoned that those particular limitationsavbased on allegatior®¥aintiff made to Dr.
Morris regarding his subjectivpain, and there was no objective evidence in the record to
support those limitation'S. The ALJ could properly deckénto accept limitations based on
Plaintiff's subjective claims of symptoms, whithe ALJ has found are not wholly credible, as
“[tlhe ALJ is not required to simply accept thap[nion] of a medical examiner based solely on
the claimant’s self-reports of symptoms, buteéast is tasked with interpreting medical opinions
in light of the totality of the evidencé®

Medical opinions are to be weighed by firecess set forth in 20 C.F.R. § 404.1527(c).

Under the treating physem rule, an ALJ must give conliing weight to the opinion of a

4 R. 210-215.
15 R, 206.

16 Griffith v. Comm’r of Soc. Sec2014 WL 3882671 at * 8 (6th Cir. Aug. 7, 2014) (citing 20
C.F.R. 8§ 416.927(b)xee also Bell v. Barnhar148 F. App’x. 277, 285 (6th Cir. Aug. 7, 2014)
(declining to give weight ta doctor’s opinion that was gn$upported by the claimant’s
reported symptoms).



claimant’s treating physician if it “is welupported by medically acceptable clinical and
laboratory diagnostic techniques aisdnot inconsistent with thether substantial evidence in
[the claimant’s] case record” The term “not inconsistent” is meant to convey that “a well-
supported treating source medical opinion needbeosupported directly by all of the other
evidence, (i.e., it does not have to be consistéhtall the other evidence) as long as there is no
other substantial evidea in the case record that contrslior conflictsvith the opinion.*®

If an ALJ decides that the opinion of a tieg source should not be given controlling
weight, the ALJ must take certain factors intmsideration when determining how much weight
to give the opinion, including “the length ofettireatment relationship and the frequency of
examination, the nature and extent of the treatmaationship, supportability of the opinion,
consistency of the opinion witthe record as a whole, andetlspecialization of the treating
source.*® Any decision denying benefits “must contajrecific reasons for the weight given to
the treating source’s medical ofmn, supported by the evidencetire case record, and must be
sufficiently specific to make clear to any subsedueviewers the weighhe adjudicator gave to
the treating source’s mexil opinion and the reasons for that weidfit.”

Generally, an opinion from a medical sourceovitas examined a claimant is given more
weight than that from a sourcehw has not performed an examinatforand an opinion from a

medical source who regularly treats the claimaafffiesrded more weighhan that from a source

1720 C.F.R. § 404.1527(c)(2).

18 Soc. Sec. Rul. 96-2P, 1996 WL 374188 at *3 (July 2, 1996).

19 Wilson v. Comm'r of Soc. Se878 F.3d 541, 544 (6th Cir. 2004).
20 Soc. Sec. Rul. 96-2P, 1996 WL 374188 at *5 (July 2, 1996).

21 20 C.F.R. § 404.1502, 404.1527(c)(1).



who has examined the claimant but does not have an ongoing treatment relafforishigher
words, “[t]he regulations provide progressivetpre rigorous tests for weighing opinions as the
ties between the source of the opimiand the individual become weak&t.”Opinions from
nontreating sources are not assds$or “controlling weight.” Instead, these opinions are
weighed based on specialization, consistency, stgdmbty, and any other factors “which tend

to support or contradict the opinion” may bensidered in assessing any type of medical
opinion?* State agency consultants are highly gielifspecialists who are also experts in the
Social Security disability programs, and their opinions may be entitled to great weight if the
evidence supports their opiniofts.

In the present case, Plaintiff has not pointediny reports or opinions from a treating
physician suggesting that he has limitations grethi@n those imposed by the ALJ. Therefore,
the Court must determine whether the ALJ adegjyaveighed the opinion of Dr. Morris. The
Court finds that the evidence of record asviaole, including the minimal and conservative
treatment records coupled with Plaintiff's dimshed credibility, didnot support all of the
limitations opined by Dr. Morris, and the ALJ properly declined to include them.

Substantial evidence supports the weight itee the medical evehce and opinions in

the record and the evaluation Bfaintiff's physical residuafunctional capacity. The ALJ

22 |d. § 404.1502, 404.1527(c)(2).
23 Soc. Sec. Rul. No. 96-6p, 1996 WL 374180 at *2.
24 20 C.F.R. § 404.1527(c).

25 See20 C.F.R. § 404.1527(e)(2)(i); Soc. SBal. 96-6p, 1996 WL 374180, 61 Fed. Reg.
34,466-01 (July 2, 1996).



properly determined that Plaintiff could perform a reduced range of segevidrk, and Plaintiff
has failed to show that he otherwise more limited.

A claimant’s credibility comes into questi when his “complaints regarding symptoms,
or their intensity and peisgence, are not supported by objective medical evidéficgd assess
credibility, the ALJ must considéthe entire case record,”gtuding “any medical signs and lab
findings, the claimant’s own complaints ofnggtoms, any information provided by the treating
physicians and others, as well as any otetvant evidence contained in the recd’d.This
Court is required to “accord the ALJ’s determinations of credibility great weight and deference
particularly since the ALJ Isathe opportunity, which we do nodf observing a witness’s
demeanor while testifying?® although the ALJ's credibilitfinding must find support in the
record.

In assessing Plaintiff's crediity, the ALJ pointed out Plaiiff claimed that he suffered a
work-related injury following heavy lifting o®ctober 8, 1997, and sulosently experienced
progressively worse back pdih. Imaging from 2002 confirmed kerniated lumbar disc with
calcium formation, at which tim Plaintiff's provder recommended proceeding conservatively
with epidural injectiond’ Plaintiff had one epidural injgon but never returned for follow-up

care, which suggests that his pain was a®tsevere as he claims it to*bePlaintiff sought

2

[e}]

Rogers v. Comm’r of Soc. Se¢86 F.3d 234, 247 (6th Cir. 2007).

" 1d.

28 Jones v. Comm'r of Soc. Se836 F.3d 469, 476 (6th Cir. 2003) (citations omitted).
?° R. 55, 186.

% R. 40-41, 178, 190-91, 197.

31 R, 178.



treatment just a few times during his eight yalleéged period of disability — during November
and December 2002 and in June 2009, with eattnent during the more than six years in
between, and no treatment subsequent to June *200%h ALJ may properly consider the

treatment an individual has had and whethertreatment is indicative of disability.

Not only did Plaintiff fail to seek treatmeron a regular basis, when he did seek
treatment, the objective findings were minimshowing mild degenerative disc disease and
normal tone and no spasth. There is no evidence of a sifitant degree of muscle atrophy,
persistent muscle spasm, siggant sensory or motor lossignificant refex abnormality,
significant gait disturbance, or significantly reducadge of motion of the spine or joints. There
is no indication that Plaintiff has been presedbpain modalities such as a transcutaneous
electrical nerve stimulation (“TESI) unit, back brace, or assistive device for ambulation, or that
he has been referred to a pain management.cline sparse treatment and minimal findings are
not consistent with Plaintiff's allegations of disability.

On the few occasions when Plaintiff digdek treatment, he failed to follow-up as
recommended. An ALJ may use a claimant’'s nompliance with treatment as a credibility

factor®® And, as previously noted, no treating ploien has placed resttions on Plaintiff's

82 R, 178-79, 187-88.

3 See Curler v. Comm’r of Soc. Se2014 WL 1282521 *8, (6th Cir. April 1, 2014) (“Had
Curler suffered from severe pain associatétl wer back condition, tamedical records would
have revealed severe back or leg abnormalities, abnormal functioning on physical exams,
recommendations for more aggressive trestmand more significant doctor-recommended
functional limitations; SSR 96-7p (“ [T]he individimstatements may be less credible if the
level or frequency of treatment is inconsistent with the level of complaints . . .”).

34 R. 186-88.

% See Ranellucci v. Astru2012 WL 4484922, *10 (M.D. Tenn., @ember 27, 2012) (citation
omitted).



activities, and no treatingrovider has opined thatdtiff cannot work. Rdintiff testified that
his physician told him he needed surgery, whiehdid not want, but éhrecord contains no
recommendations for surgetyIn fact, Plaintiff's doctor reanmended conservative treatment,
not surgery. Inconsistencies detrlom Plaintiff's credibility.

The Court finds no error in the ALJ’s credibility determination because Plaintiff did not
provide objective medical evidence to establish intensity and persistence of his alleged
symptoms, and the record as a whole doesinditate that his contion was of disabling
severity. Although Plaintiff msented objective medical evidenof an underlying medical
condition, i.e., degenerative disc diseased @me ALJ found that his impairments could
reasonably cause the kind of lintitas alleged by Plaintiff, Platiff's statements about the
intensity, persistence, and limitirgffect of his alleged symptomsere not entirely credible
because they were inconsistent with the ewdeof record. The ALJ cefully considered the
record as a whole, including d@ntiff’'s work history, treatmenhistory, and evidnce that he
failed to give full effort during medical examations. Accordingly, the ALJ's credibility
determination is supportdry substantial evidence.

At step five, the Commissioner must identfgignificant number gbbs in the economy
that accommodate the claimant's residual functional capacity and vocational Hrofilee
Commissioner may carry this burden dgyplying the medical-vocational griisvhich directs a

conclusion of “disabled” orriot disabled” based on the claimant’s age and education and on

% R. 46.
37 Jones 336 F.3d at 474.

3 20 C.F.R. Pt. 404, Subpt. P, App. 2.

10



whether the claimant has transferable work sKillsThe grids take administrative notice of a
significant number of unskillegobs a claimant can performiven his residual functional

capacity’® Here, the grids direct a finding of ndisabled for a person of Plaintiff's age,
education, work history, and residual functional capdcitySubstantial evidence supports the
ALJ’s determination that Plairft was not disabled, and thesdsion of the Commissioner is
AFFIRMED.

IT ISSO ORDERED.

§' S. Thomas Anderson
S. THOMAS ANDERSON
CHIEF UNITED STATES DISTRICT JUDGE

Date: June 6, 2017.

39 Wright v. Massanari321 F.3d 611, 615 (6th Cir. 200Burton v. Sec'y of Health & Human
Servs, 893 F.2d 821, 822 (6th Cir. 1990).

0 See20 C.F.R. part 404, subpart p, appendig 200.00(b); Social Security Ruling 85-15,
1985 WL.

“l Se 20 C.F.R. pt. 404, subpt. P, app. 2, Rule 202.21.
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