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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

FREDERICK LAMONT MOORE

Petitioner,

V. No. 1:14ev-01162STA-jay

SHAWN PHILLIPS

N’ N N N N N N N

Respondent. )

ORDER DIRECTING CLERK TO MODIFY RESPONDENAND UNSEAL MOTION,
DENYING MOTION FOR EXPERT ASSISTANCE AND COUNSEL,
DENYING § 2254 PETITIONAND SUPPLEMENTALPETITION,
DENYING CERTIFICATE OF APPEALABILITY,
AND
DENYING LEAVE TO APPEALIN FORMA PAUPERIS

PetitionerFrederick Lamont Mooréas filed apro se28 U.S.C. 8§ 2254 habeas corpus
petition (the “Petition”)(ECF No. 1), as well aa document assertingdditional claims(the
“SupplementalPetitiorf) (ECF No. 31). For thdollowing reasons, the Petition and the
SupplementaPetitionareDENIED.?

BACKGROUND

The background summary is drawn from the state court record (ECF No. 14; ECE No. 40
ECF No. 41; ECF No. 42; ECF No. ¢&éhd the decisions iMoore’sdirect appealState v. Moorg
No. W2009-01268=CA-R3-CD, 2011 WL 856379, at *1 (Tenn. Crim. App. Mar. 9, 20p&ym.
appeal denieqTenn. July 14, 201Xy Moore I'), appeal from the denial of pesbnviction relief,

Moore v. StateNo. W201202189CCA-R3-PC, 2013 WL 6001928, at *1 (Tenn. Crim. App. Nov.

! The Clerk isDIRECTED to substitute Shawn Phillips for Mike Parris as Respondent.
SeeFed. R. Civ. P. 25(d).
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6, 2013),perm. appeal denie@@enn. Mar. 5, 2014(*Moore II"), appeal from the denial of state
habeas corpus religfjoore v. Parris No. W201402128CCA-R3-HC, 2015 WL 1454356, at *1
(Tenn. Crim. App. Mar. 27, 201%)Moore 1II"), gppealfrom the denial oMoore’sfirst petition
for writ of error coram nobis Moore v. State No. W201401740CCA-R3-ECN, 2015 WL
1647961, at *1 (Tenn. Crim. App. Apr. 9, 201BMoore V'), denial ofhis second motion to
reopen higosteonviction proceeding (ECF Nd1-2 at 6335) (“Moore V), andappeal fronthe
denial ofhis second petition for writ of error coram nobbMpore v. StateNo. W201500626-
CCA-R3-ECN, 2015 WL 6873181, at *1 (Tenn. Crim. App. Nov. 6, 20p8ym. appebdenied
(Tenn. May 9, 2016(*Moore VI).

In 2009, a Madison County, Tennessee, grand jury chakfmale with first degree
premeditated murder, first degree murder in perpetration of aggravated kidnagggravated
kidnapping, and two counts tdmpering with evidence(ECF No. 141 at9-13.) The charges
relaied to hekidnapping and murder of Latoya Cole, who was Moore’s girlfriend and the mother
of two of his children. (ECF No. 13 at B.) At the jury trial a witness from the central emergency
dispatch for the City of Jackson testified that a 911 call was received in tlgeheark of
December 9, 2007, from a phone number associated with 61 Sherwood Lane, Jackson, Tennessee.
Moore |, 2011, 8566379, at *1. “The call was placed at 1:17:54 a.m. but ended before the
dispatcher was able to answer the phone.” After calling the number back and receiving no
answer, the 911 operator “dispatched Officer Buddy Craosietie Jackson Police Departmeiot
the residence[.]"ld. The officer testified that he “arrived at the residence . . . approximately five
minutes aftethe 91-1 call was placed.”ld. “Officer Chris Falacho . . . was also dispatched to
the residence.'ld. The officers “found no signs of forced entry” and further found that “the front
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door . . . was unlocked.ld. After entering the residence, thdiscovered a “phone . . . on the
floor” of the kitchen, as well as a spot of blood next to the phdade.“In the master bedroom,
Officer Crowell found a large wet stain of . . . urine on the bed and a largeirethataappeared
to beblood[.]” Id. A search of the room revealed “a .25 automatic bullet shell casing near the
middle of the bed, . . . human teeth and gum fragments on the bed,[bloodstained] blue
towel,] ... a bullet hole that went through the comforter, sheets, mattress, box springs, and dust
ruffle on the bef] . . . anda.25 caliber ‘bullet lodged in a piece of carpet in the floor’ underneath
the bed.”Id.

Wanda Cole, the victim's mothertestiied that after learning of her daughter’s
disappearancshortly after the police arrived at the victim’s residence, she calledeMoaee if
he knew where her daughter wd&CF No.14-3 at 96) Moore answered his phone and denied
having seen the victi over the few days preceding her disappearandeat(97.) He did not ask
why the victim’s mother was inquiring as to her daughter’'s whereaboldy. The victim’s
brother Brandon Guyton, also called Modrethe early hours of December 9, 20QECF No.
14-3 at110) Moore answered hishone and toldGuytonthat he had not seen or talked to the
victim. (Id.) “Wanda Cole and Brandon Guyton repeatedly called the Defendant after they
initially spoke with him; however, the Defendant did not ansarereturn their phone calls.”
Moore |, 2011 WL 856379, at *2Moore’s exwife testified that she received a phone call from
her exhusband in the early hours of December 9, 2007adagt message from him asking if she
loved him. (ECF No. 1&-at116, 121)

“Dennis Smartt, who lived at 5l Sherwood Lane with his wife and son, Brad Smartt,”
testified that, after returning “from work sometime between 12:00 and 12:300 a.m. emtzc
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9, 2007,” he observed a “[s]ilver whitish, grayish’ Ford Taurus parked in the center of the
driveway that he shared with his neighboMoore |, 2011 WL 856379, at *2. Brad Smartt
testified that henoticeda silver Ford Taurus parked in the driveway when he “arrived home
between 12 and 12:30 a[r}i. Id. At around 1:00 a.m., he “was sitting in his car with his friend
when he saw a black man . . . and woman walking into his yadd.'He related thatthe man

was helping the woman like ‘a football player on the field was injured and anotier p&ped

him off.” Id. He described the woman as “[jl@lllike” as she held onto the man with “her arms
around his neck.1d. “[ Tlhe man helped the woman into the Ford Taurus,” and “had to pick the
woman'’s feet up in order to get her into the cdd”

Later in the day on December 9, 2007, Moore received a phone calbfroemforcement,
and, soon after, “voluntarily came” to the Jackson Police Departménat *3. He “had two
cellular telephones in his possessiold” He gave a DNA sample andresented to the search of
his Ford Taurusld. The officer who drove the car to the rear of the building “noticed that ‘[t]he
car was very clean’ and ‘smelled like it had been . . . freshly cleankt."During the search of
the car, automotive cleaning supplies were discovereayaasa“bloodstain ‘located in the
floorboard of the passenger seat . . . on the inside next to the console &edJNA testing
revealed that the blood at the victim’s residence and the blood in Moore’s car beloriiged t
victim. Id. at *4.

Several months after the victim disappeared, her body was foutide banks of Turk
Creek in Pinson, Tennesseel. “The body was lyingon the creek bank and was located 100 to
150 yards from Justin’s Tomato Compdnyid. An autopsy revealed “that the victim had a
gunshot wound on the ‘right side of her upper jaw|[ldl. Testing revealed that the bulieas
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“fired from the same weapon$ the bullethat was “found in the carpet” at the victim’s residence.
Id. at *6.

Moore’s cousin testified “that the Defendant used to stay at his house [in Pinson,
Tennessee] for a week or a month in the summer when they were youigefié stated that his
homeis “approximately one mile from Justin’s Tomato Companig.” Witnesgsfrom Verizon
Wirelessand AT & T provided evidence that calls to and from Moore’s two cell phones placed
him in the vicinity of Turk Creek and Pinson around 2:00 a.m., along highwasth of Highway
412" at 2:16 and 2:39 a.m., and in Memphis “at 10:08 alch.&t *8.

Defense witness Terrance Morrow, Moore’s dbemther, testified that the Defendant
“arrived at his home in Memphis sometime between 11:30 p.m. on December 8, 2007 and 12:30
a.m. on December 9, 2007, just as Mr. Morrow was leaving for a paMpdrell, 2013 WL
60001928, at * 2. When the witness returned home “around 4:00 or 4:30 a.m.,” Moore “was asleep
on [the] couch.”ld. He “was gone when Mr. Morrow woke between 10:00 and 11:00 ddn.”

Moore was convicted as chargetfloore | 2011 WL 856379, at *1. “The trial court
merged the first degree premediated murder conviction with the felony nuoadeiction and
ordered a sentence of life imprisonmént the resulting convictioh. 1d. The Defendant was
given 20 years’ incarceration fdhe aggraated kidnapping andl10 yearsfor each for the
tampering with evidence convictions,” to be served concurrertly. An unsuccessful direct
appealwas taken challenging the sufficiency of the evideonosonvict. Id. at *9, 11.

Petitioner filed goro seposteonviction petition in state court (ECF Nb4-22at 8-17),

which was amended by appointed coungelgt 3+32). Following an evidentiary hearing, the



postconviction trial court denied relief{ld. at £2-43) TheTennessee Court of Criminal Appeals
affirmed SeeMoorell, 2013 WL6001928, at *7.

In July 2014, Moore filed a petition for writ of error coram nolisserting that newly
discoveredevidencein the form of photographs of the victim's residence and Sherts’
residence would have discredited tieghbors’testimones (ECF No. 1429.) The Madison
County Criminal courtdismissed the petitio(ECF No. 14-30) and the Tennessee Court of
Criminal Appeals denied Moore’s request for appellate re(i8@F No. 14-32).

In September 2014, Moore filed a petition for habeas corpus relief in state court, arguing
that his indictment and sentences were void and illegal. (ECF Nba#t814.) The petition was
denied(ECF No. 4-1 at 6970), and the decisn wasaffirmed on appeaMoorelll, 2015 WL
1454356, at 3. Petitioner also fileda motion to reopen his pesbnviction proceedings
September 2014yhich was denied. (ECF Nd1-1 at 4952.) The Tennessee Court of Criminal
Appeals denied Petitioner’s application for permission to appeal. (ECF No. 43-3.)

In March 2015 Moore filed a second petition for writ of coram nobis, asserting the
existence of newly discovered evidemaehe form of expert cell tower testimony. (ECF No. 41-
1 at 12933.) “The coram nobis court denieglief without a hearing, finding that the Petitioner’s
claim was timebarred, that the evidence was not newly discovered, and that it was not the type of
evidence which might have produced a different resiidore VI, 2055 WL 6873181, at *1.
The Tennessee Court of Criminal Appeals affirmed, rejecting Petitioargisnent that he was
“entitled to due process tolling of his untimely Petition for Writ of Error Corarni®” 1d. at*2.
Petitioneralso filed in March 208 a second motion to reopen his pasinviction proceedings.
(ECF No. 41-1 at 73-81.) The motion was denied. (ECF No. 41-2 at 63-65.)
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DISCUSSION
The Petition, which was filed on July 15, 2014, presents the following claims:
Claim 1: The evidence was unf§icient to support the convictions. (ECF No. 1 at 6, 20.)
Claim 2: Trial counsel rendered ineffective assistance by
Claim 2A: failing to interview and call alibi witnessed. (@t 78, 21);

Claim 2B: pursue “an investigation and DNA test along witHifajerprint test at
the crime scene’id. at 8);

Claim 2C: “utilize the . . . fact” that Petitioner’s “car was inoperable at the time of
the incident” {d. at 21);

Claim 2D: request a “Bill of Particular[s] for a more definite statement regard
the victim’s time of death”ifl. at 7, 21);

Claim 2E: “hire a ballistic expert to [demonstrate that] the hole in the bed [was] not
[caused] by [a] bullet but by [a] ratid( at 21); and

Claim 2F: pursue Petitioner’s claim that the blood found in his car was the victim’'s
blood from a previous time he had injuteer (d.).

Claim 3: Petitioner is “entitled [to a] new trial based on . . . newly discoverddree.”
(Id. at 9, 22).

In February 2015, Respondent filed the state court record (ECF No. 14) and a motion to
dismiss the Petition (ECF No. 13). The motion to dismiss asserted that most oirtfeearka
without merit and that the remaining claims are procedurally defaultedioRatitid not respond
to the motion to dismiss, although allowed to do so.

On April 13, 2015, Moore filed a motion to stay the case pending the resolution of his
second petition for writ of coram noliSCF No. 16), as well as a motion seeking leave to amend
the Petition (ECF No. 17), accompanied by a proposed amendment (ECF-No. #Hé filed
another motion to stay proceedings on April 30, 2015. (ECF No. 19.) On September 21, 2015,
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the Court deniethe motion to dismiss as “premature because Petitioner [had] not completed his
efforts to exhaust his claims in state court” (ECF No. 20 at 4), denied thenmotamend the
Petition because Moore did not use the Court’s § 2254 fiokrat(5), stayed & proceedingsd.
at 57), and administratively closed the caske &t 7). The order directed Petitioner to “notify the
Court within thirty days of the date on which all stateirt collateral proceedings have concluded
and to file an amended petitiom ¢the official form that includes the new issues that Petitioner
seeks to raise.”ld.)

On June 6, 2016, the inmate filed his Supplemental Petition, in which he presents three
claims:

Claim 4: Trial counsel rendered ineffective assistance by fadisgdure “an expert at the

state’s expense and/or hir[e] an expert” in “cell phone towers” to rebut thredagtof the

State’s cell phone experts. (ECF No. 31 at 6.)

Claim 5: In light of the fact “that the bed [at the crime scene] was stained withamihe

blood stains [and] human teeth and gum fragments,” counsel was ineffectivd[mgifa

prior to trial to consult a DNA expert or blood spatter expert to establish that such a

seriously injured person should have had more blood flowed from the body than only a
drop of blood found in the vehicle.1d( at 7-8.)

Claim 6: Trial counsel rendered ineffective assistance by “fail[togjconduct an
investigation and interview the witness who identified the description of thelevéhat
transported the victim away from her apartment, which would have allowed him to obtain
information that would have worked towards developing serious inconsistencies with the
state’s witness['] account and description of [the] vehide(id. at 6 7 & n.1.)

On July 18, 2016, the Court reopened the case (ECF No. 37), after which Respondent filed
supplementso the state court record (ECF No. 40; ECF No. 41; ECF No. 42; ECF NaB

an Answer to the Supplemental Petition (ECF No. 44). Petitioner filed a Reply on Cefober

2 The Court has renumbered the claims.
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2016. (ECF No. 45.) Upon review of the parties’ submissions, the Court directed Respondent to
respond to Claim 5. (ECF No. 51 at 2.Respondent thereafter filed a Supplemental Answer
asserting that the claim is procedurally defaulted. (ECF Moat535. Petitioner filed a
Supplemental Replasserting that the procedural default of Clains ®xcused by his post
conviction counsel’s failure to raise it at the initial poshviction proceedings. (ECF No. &8
4.) Healso filed, under seal, a document styled “Ex Parte Motion Under Seal MotiordertE
Assistance and Appointment of Counsel(ECF No.54.)
Respondent acknowledgdstPetitioner exhausted several of his claimhenstate courts
but he posits that they are without meritEQF No. 13-1at21-30) He further maintains th#te
remaining claimsreprocedurally defaulted ECF No. 44 at19-25 ECF No. 52 aB-5.) Petitioner
argues thathe claims are properly before the CoufECEF No.31at9; ECF No 45 atl-5; ECF
No. 53 at 4)
l. Legal Standards

A. Habeas Review and Procedural Default

The statutory authority for federal courts to issue habeas corpus relpdréams in state
custody is provided by § 2254, as amended by the Antiterrorisim and Effective Deally Ret
(“AEDPA”). See28 U.S.C. § 2254. Under 8§ 2254, habeas relief is available only if the prisoner
is “in custody in violatn of the Constitution or laws or treaties of the United States.” 28 U.S.C.

§ 2254(a).

3 In support of his assertion that his motion should be sealed, Petitioner cites cases
involving criminal proceedingsna the defendant’s right, under certain circumstances, to file a
motion under seal for expert funding. (ECF No. 53 @t)6Because no such circumstances exist
in this civil case, the Clerk BIRECTED to unseal the document at ECF No. 54.
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The availability of federal habeas relief is further restricted where thepetis claim was
“adjudicated on the merits” in the state courts. 28 U.S.C. § 225#{dhat circumstance, the

federal court may not grant relief unless the statet decision “was contrary to’ federal law
then clearly established in the holdings of [the Supreme] Court; or that it ‘imvah/enreasonable
application of’ such law; othat it ‘was based on an unreasonable determination of the facts’ in
light of the record before the state couttlarrington v. Richter562 U.S. 86, 100 (2011) (quoting

28 U.S.C. § 2254(d)(1(R)) (citations omitted)).

A state court’s decision is contrary to federal law when it “arrives at dusioie opposite
to that reached by [the Supreme] Court on a question of law,” or when “the stateardrohts
facts that are materially indistinguishable from a relevant Sugp@ourt precedent and arrives at”
an “opposite” resultWilliams v. Tayloy 529 U.S. 362, 405 (2000). An unreasonable application
of federal law occurs when the state court, having invoked the correct govegahgriaciple,
“unreasonablappliesthe. . . [principle] to the facts of a prisoner's caséd: at 409.

For purposes of § 2254(d)(2), a state court’'s “factual determination is not unreasonable
merely because the federal habeas court would have reached a different @onoltise firs
instance.” Wood v. Allen558 U.S. 290, 301 (2010). The Sixth Circuit construes 8 2254(d)(2) in
tandem with § 2254(e)(1) to require a presumption that the state court’s factualinkgien is
correct in the absence of clear and convincing evidertbe twontrary. Ayers v. Hudsar623 F.3d
301, 308 (6th Cir. 2010) (citingfiller-El v. Cockrel] 537 U.S. 322, 340 (2003)). A state court’s

factual findings are therefore “only unreasonable where they are ‘rebuttezhbyctl convincing

evidence and doot have support in the record.Moritz v. Woods692 F. App’x 249, 254 (6th

10



Cir. 2017) Quoting Pouncy v. PalmeB46 F.3d 144, 158 (6th Cir. 2017)) (internal quotation marks
omitted).

Before a federal court will review the merits of a claim brougitter § 2254, the petitioner
must have “exhausted the remedies available in the courts of the State.” 28 8.S
2254(b)(1)(A). To be properly exhausted, a claim must be “fairly presertteatigh “one
complete round of the State's established appebtatew process.”O’Sullivan v. Boerckel526
U.S. 838, 845, 848 (1999).

The exhaustion requirement works in tandem with the procedafallt rule, which
generally bars federal habeas review of claims that were procedurally defatiftedtate courts
Id. at 848. A petitioner procedurally defaults his claim where he fails to propédyist available
remedies (that is, fails to fairly present the claim through one complete rotedstéite’s appellate
review process), and he can no longer exhaeshuse a state procedural rule or set of rules have
closedoff any “remaining state court avenue” for review of the claim on the metigsris v.
Booker 251 F. App'x 319, 322 (6th Cir. 2007). Procedural default also occurs where the state
court “actually . . . relied on [a state] procedural bar as an independent basis for its digpafsiti
the case.”Caldwell v. Mississippi472 U.S. 320, 327 (1985). To cause a procedural default, the
state court’s ruling must “rest[] on a state law ground thatdependent of the federal question
and adequate to support the judgmer@dleman v. ThompspbB01 U.S. 722, 729 (1991) (citing
Fox Film Corp. v. Muller296 U.S. 207, 210 (193%jinger v. Missourj 80 U.S. 257, 263 (1871)).

Only when the petitionmeshows “cause for the default and actual prejudice as a result of
the alleged violation of federal law, or demonstrate[s] that failure to coris&elaim[] will result
in a fundamental miscarriage of justice,” will he be entitled to federal courivefithe merits
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of a claim that was procedurally defaulteldl. at 750. The ineffectiveness of pasinviction
counsel may be cause to excuse the default of an ineffedsistancef-trial-counsel claim.
Trevino v. Thaler569 U.S. 413, 423 (2013)ifiag Martinez v. Ryan566 U.S. 1, 14, 167
(2012)). A fundamental miscarriage of justice involves “a prisoner[‘s] assedf] a claim of
actual innocence based upon new reliable evideri@echtol v. Prelesnjib68 F. App'x 441, 448
(6th Cir. 2013.

B. Insufficiency of the Evidence

The Supreme Court’s decision irackson v. Virginia443 U.S. 307, 3189 (1979),
provides the federal due process standard for evidentiary sufficiencymimalricases. See
Coleman v. Johnspn566 U.S. 650, 651 (2012) (per curiam) (holdid@cksonapplies to
sufficiencyof-the-evidence claims on habegview under 8 2254(d))In Jacksonthe Supreme

Court announced that “the relevant question” “on review of the sufficiency of the evittence
support a criminal conviction,” is whether, “after viewing the evidence in thergist favorable
to the proseution,anyrational trier of fact could have found the essential elements of the crime
beyond a reasonable dotibtlackson443 U.S. at 318-19 (emphasis in original).

The Jacksonstandard “gives full play to the responsibility of the trier of fact fairly to
resolve conflicts in the testimony, to weigh the evidence, and to draw rbbsoriarences from
the basic facts to ultimate factsld. at 319. See also Cavazos v. Smib5 U.S. 1, 2 (2011) (per
curiam) (holding that, undgdackson“it is the responsibility of the jury-not the cour—to decide
what conclusions should be drawn from evidence admitted at trialldcksors evidence
sufficiency standardhay be met with ciramstantial evidenceSee Desert Palace, Inc., v. Cgsta

539 U.S. 9, 100 (2003) (“[W]e have never guestioned the sufficiency of circumstantiehei
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in support of a criminal conviction, even though proof beyond a reasonable doubt is required.”);
see alsdJnited States v. AlgeB99 F.3d 506, 512 (6th Cir. 2010) (“Circumstantial evidence alone
is sufficient to sustain a conviction and such evidence need not remove every reasonable
hypothesis except that of guilt.”).

The AEDPA adds a layer of deferenodéackson’salready deferential standard. By virtue
of the AEDPA’s command that federal habeas relief may issue only ifateecourt’s decision is
“contrary to” controlling federal law or “based on an unreasonable applicatidh& @ontrolling
federal law, 28 5.C. § 2254(d)(1]2), a state court determination that the evidence satisfied the
deferentialJacksonstandard is itself “entitled to considerable deference” by the federal habeas
court. Coleman 566 U.S. at 656.

C. Ineffective Assistance of Counsel

A claim that an attorney’s ineffective assistance has deprived a criminatidaeteof his
Sixth Amendment right to counsel is controlled by the standards stat&frigkland v.
Washington466 U.S. 668 (1984). To succeed on such a claim, a petitrmrstrdemonstrate two
elements: (1) “that counsel’s performance was deficient”; and (2) “that theedéfi@rformance
prejudiced the defense.ld. at 687. “The benchmark for judging any claim of ineffectiveness
must be whether counsel’s conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied on as having produced a just risudt. 686.

To establish deficient performance, a petitioner “must show that counsel’sergptas
fell below an objectivestandard of reasonablenesdd. at 688. A court considering a claim of
ineffective assistance must apply “a strong presumption” that the atonepyesentation was
“within the wide range of reasonable professional assistance; that is, ¢hdal®f st overcome
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the presumption that, under the circumstances, the challenged action might derednsbund
trial strategy.” Id. at 689 (internal quotation marks and citation omitted).

An attorney’s “strategic choices” are “virtually unchallengeable’agdx on athorough
investigation of law and facts relevant to plausible options . .Strickland 466 U.S. at 690.
“[S]trategic choicesnadeafter less than complete investigation are reasonable precisely to the
extent that reasonable professionabjuments support the limitations on investigatiotd’ at 690
91.

To demonstrate prejudice, a petitioner must establish “a reasonable prpltfadiiibut for
counsel’s unprofessional errors, the result of the proceeding would have been diffedeat
694. “A reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Id. “It is not enough ‘to show that the errors had some conceivable effect on the
outcome of the proceedingHarrington v. Richter562 U.S. 86, 10£011) (quotingstrickland
466 U.S. at 693) (citations omitted). Instead, “[c]ounsel’s errors must be ‘sassas to deprive
the defendant of a fair trial, a trial whose result is reliablé&d”” (quotingStrickland 466 U.S. at
687).

The deference to be accorded a statert decision under 28 U.S.C. § 2254(d) is
magnified when a federal court reviews an ineffective assistance claim:

Federal habeas courts must guard against the danger of equating unreasonableness

underStricklandwith unreasonableness under § 2254(d). When 8§ 2254(d) applies,

the question is not whether counsel’'s actions were reasonable. The question is

whether there is any reasonable argument that counsel satBifiedlands

deferential standard.
Id. at 105.
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D. Evidentiary Hearing

A petitioner seeking aevidentiaryhearing on a claim that was not adjudicated on the
merits must demonstrate “that he attempted to develop the factual basis for suchwithims
requisite diligenceseeWilliams v. Taylor 529 U.S. 420, 4367 (2000), or, under the standard
described in [28 U.S.C3ection 2254(e)(2)(A)(#ii), show either that a new constitutional rule
applies to his claims or that their factual predicate was previously undisclevéneough the
exerci® of due diligence.”Johnson v. Warden, Lebanon Corr. In&to. 1:12CV-00560, 2014
WL 1382147, at *2 (S.D. Ohio Apr. 8, 2014) (citiKgeling v. Warden, Lebanon Corr. In€73
F.3d 452, 464-65 (6th Cir. 2011)).

There is no controlling authority in this Circuit as to whether a petitioner who teques
anevidentiaryhearing on Martinezcause and prejudice must meet § 2254(e)'s requirements.
SeeSmith v. CarpenterNo. 3:99CV-0731, 2018 WL 317429, at ¥8 (M.D. Tenn. Jan. 8,
2018),cert. of appealability denied sub no8mith v. MaysNo. 185133, 2018 WL 7247244 (6th
Cir. Aug. 22, 2018) (relying on iat-circuit cases for its holding that “petitioner's assertion that he
can overcome default pursuantMartinezis simply not a ‘claim’ to which 8254(e)(2) would
apply”). But even assuming § 2254(e)(2) does not Bdadinezhearing, a petitioner does not
have an absolute right to such a proceediige e.gSegundo v. Davjs831 F.3d 345, 351 (5th
Cir. 2016) (refusing “to hold thaflartinezmardates an opportunity for additional fdstding in
support of cause and prejudice,” as such a ruling “would effectivelagies a hearing for every
petitioner who raises an unexhausted [ineffective assistance of trial codas®lland argues
thatMartinezapplies.”) Instead, where factual development is not precluded under § 2254(e)(2),
the decision to hold a hearing is within the court's sound discreBohriro v. Landrigan550
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U.S. 465, 468 (2007). A court mayercise its discretion teny ahearing wherg¢herequest for

that procedure iaot supported by specific allegatioi®anford v. Parker266 F.3d 442, 4580

(6th Cir. 2001), or the issuese resolvable on the state court re¢c&chrirg 550 U.S. at 474.
. Claim 1

Petitioner asserts dh the proof was insufficient b supporthis convictionsbecause the
evidence that he was the perpetrator was circumsta(E@E No. 1 d@ 6, 2Q) He raised the issue
on direct appeabut theTennessee Court of Criminal Appeals rejedtexlargumentSee Moore
I, 2011 WL 856379, at *11.Respondent argues that the state appellate court’s decision easily
passes muster under the AEDPA’s deferential standae@- Kb. 13-1at24.) The Court agges.

In Tennessee, felony murder is defined askilling of another committed in the
perpetration of or attempt to perpetrate any ... kidnappinpbre |, 2011 WL 856379, at *10
(quoting Tenn.Code Ann. § 393-202(a)(2)). First degre@remeditatednurder is defined as
‘[a] premeditate@nd intentional killing of anothét. Id. (quoting Tenn.Code Ann. § 394.3—
202(a)(1)). Although “[p]Jremeditation means that the intent to kill must have been formed prior
to the act itself the prosecution need not prove that “the purpose to kiepis in the mind of
the accused for any definite period of timeld. (quoting Tenn.Code Ann. 3913-202(d).
“Factors from which a jury may infer premeditation include ‘the use of a deadgam upon an
unarmed victim; the particular cruelty of the killing; declarations by the deferad the intent to
kill; evidence of procurement of a weapon; preparations before the killing foratoresd of the
crime; and calmness immediately after kileng.”” 1d. (quotingStatev. Bland,958 S.W.2d 651,

660 (Tenn. 1997)).
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A person commits specially aggravated kidnapping when hkndwindly] and
unlawfully] remov[es]or confine[s] . . . anothesb as to interfere substantially with tbiner's
liberty,” anddoes so while “in possession of a deadly wedpdah. (Quoting Tenn. Code Ann. 88§
39-13-308a), -304(a)(5)). The statute prohibiting tampering with evidence “states, in pertinent
part, that it is ‘unlawful for any person, knowingathan investigation or official proceeding is
pending or in progress, to ... [a]lter, destroy, or conceal any record, document or thingdemith i
to impair its verity, legibility, or availability as evidence in the investigation diciaf
proceeding.”ld. (quoting Tenn.Code Ann. § 39-183(a)(1)).

In Moore’sdirect appeal, the Tennessee Court of Criminal Appeals setJacktsors
evidencesufficiency standardnd discussed the proofs required to coriict of the offensedor
which he wagharged Id. at *9. The court rejected Petitioner's argument that the evidence was
insufficient simply because it was circumstantial. ff@)mstantial evidence alone,” the court
held, “may be sufficient to support a convictiband “[t]he inferences to be drawn from such
evidence, and the extent to which the circumstances are consistentilviémg inconsistent with
innocence, are questions primarily for the jurid’ at*10 (internal quotation marks and citations
omitted).

Reviewing theproof submitted to the jury, the coddund that,

[t]he evidence reflects that a black man parked his car near the victim's residence

and that the victim allowed the man to enter her residence. This man somehow

obtained the victim's small handgun and shot at the victim two times. One shot
missed the victim, and the other shot hit her in the face, ultimately killing her. As

the victim was bleeding and likely fleeing from the man, she teettie kitchen

and attempted to summon help. The victim's call was disconnected before she could

speak with the 91-1 dispatcher. The man then forced the victim to his car, while

still maintaining control of her handgun. The victim was so badly wound¢dltle

was unable to walk without the aid of the man; however, the victim was likely still
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alive at that point. Once inside the car with the victim, the man drove to Pinson,
Tennessee, where he disposed of the victim's body in Turk Creek.

The Defendant wa intimately familiar with the victim, having fathered two

children with her. As a teenager, the Defendant had spent a significant amount of

time in the area in which the victim's body was found. The Defendant placed and
received calls using cellular telephone towers that were located near where the

victim's body was found. These calls were placed and received around theatime t

the victim was murdered and transported to Turk Creek. Additionally, knowing that

he was suspected in the victim's disappearance, the Defendant attempted to

thoroughly clean his car before arriving at the Jackson Police Department for

guestioning. However, a small amount of blood matching the victim's DNA profile
was still found in the Defendant's car. The victim's weapon, whishceasistent

with the type of weapon used in the murder and was kept at her residence, was

never found.
Id. at *11.

On this record, the appellate court concluded tiad,hile the evidence of the Defendant's
guilt was entirelycircumstantial, the evidence was sufficient to establish that the Defendant sho
the victim in the face, ultimately killing her, and then forced her to leave hdenes, while she
was still alive, before disposing of her body and attempting to destroywatgnee that would
implicate him in her murdér. Id. The court therefore affirmed thecdnvictions of first
degreepremeditatesnurder, felony murder, aggravated kidnapping, and two counts of tampering
with evidence.”Id.

Becausehe Tennessee Court of Criminal Appeals correctly identfsdksors standards
and applied them to the facts of Petitioner’'s cétseevidencesufficiency determination isot
“contrary to” controlling Supreme Court lageeWilliams, 529 U.S. at 406 [A] run-of-the-mill

statecourt decision applying the correct legal rule from [Supreme Court] cases tacts of a

prisoner’s case would not fit comfortably within § 2254(d)(1)’s ‘contrary to’ clduse
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Petitionerhas also failed to establish thaé tAppellate court’s factudeterminationsare
unreasonableFirstly, he does not identify any clear and convincing evidence to undermine the
court’sfindingsregardinghe events and circumstances surrounding the crimes. Secondly, as the
appellate court reasonably held, théesets give rise tothe reasonable inferendbat Moore was
the perpetrator of the crimes charged.

Petitione objects that the evidence was $plarcumstantial, essentially arguing that the
inference, bytself, isinsufficient and that the State was required to produce direct evidence of his
guilt. The agument is misplaced. Foremost, it is clearly establishgoreme Court lavthat
Jacksors evidencesufficiency standardmay be met with circumstantial evidenceSee
DesertPalace Inc. v. Costa539 U.S. 90, 10q2003) ( “[W]e have never questioned the
sufficiency of circumstantial evidence in support of a criminal conviction, everghhproof
beyond a reasonable doubt is requiredddjland v. United States348 U.S.121, U0 (1954)
(holding“[clircumstantial eidence ... is intrinsically no different from testimonial evidence” and
is sufficient to convict, provided that the jury is convinced beyond a reasonable ddab#pver,
consistent withJacksors commands, the Tennessee Court of Criminal Apgals ‘full play,”
Jackson 443 U.S. at 319, to the juryresponsibility to resolve conflicts in the evidence and to
draw reasonable inferences from the proofs. The state appellate cowet’simion that the
evidence was sufficiento sustainMoore’s convictions is, therefore, not an unreasonable
application ofJacksors standardsClaim 1 iSDENIED.

1. Claim2

Petitioner asserts thatidl counsel rendered ineffective assistafdme failing to (1)

interview and call alibi witnesses (ECF No. Tg{Claim 2A);pursue DNA and fingerprint testing
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of the crime scened. at 8) (Claim B); “utilize the . . . fact” that Petitioner’s “car was inoperable
atthe time of the incident’id. at 21)(Claim 2C); request a “Bill of Particular[s] for a more déén
statement regarding the victim’s time of deatid’)((Claim 2D} “hire a ballistic expeft (id.)
(Claim 2E);, and pursue Petitioner’s claithat the blood found in his car was the victim’s blood
from a previous time “he and the victim had . . . been involved in a domestic digdytéClaim
2F). Respondent argues that Claid & procedurally defaulted and Claim& and 2C through
2F are without merit.(ECF No. 131 at25-3Q) The arguments are weHken.

A. Claim 2A: Alibi Witnesses

Petitioner omplairsthat counselvas ineffective by failingo interview and call withesses
who would have supported an alibi defense. (ECF No.7]) altle unsuccessfully advanced the
issue in his postonviction appeal.SeeMoorell, 2013 WL6001928 at *6. Respondent argues
that state appellate court’s rejection of the claim survives deferential reviw tihe AEDPA’
(ECF No. 131 at25-26.)

In Moore’s postconviction appeal, the Tennessee Court of Criminal Appeals found that
Petitioner did not meet either prongSifickland’stest. Moore I, 2013 WL 6001928, at *6The
court’s review of the record showed that Moore testified at teeqomviction hearing that counsel
should have called Steve Clark and Ashley Hensew to testify on his behalf.*4. According

to Petitioner,'Steve Clark . . . would have testified that the petitioner's car had been inoperable

4 Prior to addressing the issues set forth in Claims 2A and 2C throutireZFgnnessee
Court of Criminal Appeals announced tt&iricklands standards governed its analysiSee
Moore II,2013 WL 6001928, at 6. The appellate court’s determinasdha thoseclaims are
without meritaretherefore not contrary to clearly established Supreme Court$asWilliams
529 U.S. at 406.
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on the day before the crime, and Ashley Hansew . . . would have testified [that Mosneitiva
her at the time of the crimeMoore 11, 2013 WL 6001928, at * 4 (footnote omitted).

The appellate countejected Petitioner’'s assertion that counsel performed deficiently,
finding, instead, that “the evidence amply support[ed] the- gastiction court’s finding that trial
counsel conducted a thorough investigation of the witnesses given to him by petititsher.”
Specifically, “[t]rial counsel testified that theetitioner wanted an alibi defense and that trial
counsel went on a series of ‘wigbosechases,” in which he was either unable to locate the
witnesses provided by the petitioner, found that the witnesses were unwilliagptounicate, or
found that the wWnesses testimony did not provide an alibild. at *2.

The Tennessee Court of Criminal Appeaso concluded that Petitioner failed to establish
that counsel’s conduct prejudiced hitd. at *6. Specifically, because he did not call the putative
witnesses to testify at the paginviction hearing, Moore could not establish that their testimonies
would have made any difference to the outcome of his ddse.

The appellate court’s conclusion that counsel did not render ineffective assiataohtee
factual findings on which that determination is based, are not unreasonablly, tRgstourt was
not unreasonable in refusing to disturb the qostviction trial court’s determination that counsel
credibly testified to the extensive scope ofihigestigation of withessesSeeRice v. Collins546
U.S. 333, 3442 (2006) (“Reasonable minds reviewing the record might disagree about [a
witness’s] credibility, but on habeas review that does not suffice to supehsetiéal court’s
credibility determination.”). Secondly, Petitioner does not idi¢dy any clear and convincing
evidence to undermine the court’s factual finding that no putative witnesses wereegratlithe
postconviction hearing to establish the counsel’s failure to call them prejudiced hi;xCdirt's
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review of the record coimims thatfinding. Without testimony from the putative witnesses,
Petitioner could not establish thaeir testimonies would have made a difference in the outcome
of the trial. See e.g. Moreland v. Bradsha®85 F. Supp. 2d 680, 712 (S.D. Ohio 2009)dimy

that petitioner’s failure to present evidence that a witness’s “testimony wangddenefitted” him

was “fatal to any attempt to establish that ‘but for counsel’s alleged defiggnbiresults of the
proceedings would have been differenéiff,d, 699 F.3d 908 (6th Cir. 2012).

Accordingly, the ruling by the Tennessee Court of Criminal Appealsthatsel did not
render ineffective assistance relating to the investigation of alibi withegsatergly reasonable.
Claim 2A isDENIED.

B. Claim 2B: DNA and Fingerprint Analyses

Petitioner asserts that counsel rendered ineffective assistance by failnogite JDNA
tes[ting] along with fingerprint test[ing] at the crime scene.” (BMOF1 at 8.) Respondent argues
that the claim is nqgtroperly before the Court because it is procedurally defaulted. (ECF No. 13-
1 at 26.) The Court agrees.

In his postconviction appeal, Moore did not argue that counsel was ineffective for failing
to secure DNA and fingerprint testing from the crime sce(®eeECF No. 1425 at 1621.)
Because the time for raising the issue in the state courts has passed, the deacudigrally
defaulted. Petitioner does not assert cause for his failure to properly rassuthanistate coutt.

Claim 2B is theradre DI SM | SSED.

® In Claim 5, Petitioner repeats his assertion that counsel should haveldebixdests
of the crime scene, but hdds that such testing would have “establish[ed] that such a seriously
injured person should have had more blood flowed from the body than only a drop of blood found
in the vehicle.” (ECF No. 31 at 8.) The Court addresses that assertion in its disoti€daim
5.
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C. Claim 2C: Inoperable Vehicle
Petitioner alleges that he told counsel “that his car was inoperable at the timderitiic
and that “counsel failed to utilize the given factECF No.1 at 21.) He raised the issue in his
postconviction proceeding, but the Tennessee Court of Appeals affirmed the lowels court’
determination that the claim was without mei®ee Moore 112013 WL 6001928, at *6lUpon
review of the post-conviction recordhet appellateourt found that counsel investigated
... Ron Burrough, who put a windshield into a silver Taurus for a black male in
September 2007; . . . Donald Steve Clark, who told the defense that he had not done
any work on the petitioner's car in December 2007 and that he would not perjure
himself; . . . Chantelf Moore, who told investigators that the petitioner's vehicle had

not been working on December 6 or 7, 2007, although other evidence established
that the petitioner drove his vehicle to phadice station after the murder(.]

Id. at *3 (footnote omitted). In light of counsel’s testimorlge appellate court held “that trial
counsektonducted a thorough investigation of thitnessegiven to him by the petitioner and that
his performance was not deficientd. at *6.

The Tennessee Court of Criminal Appeals’ decision is not based on unreasonable factual
determination®r an unreasonable applicationSificklands standards tde facts. This Court’s
review of the state court recombnfirms thattrial counseltestified that heand the defense
investigator interviewed iwnesses whaould provide information about his client’s vehicle, but
that the individuals who had worked on the car could not say that it was inoperable on the day of
the crimes (ECF No. 14-23 at 20, 23.) Moreover, as the appellate court fothedndisputed
evidence wathat Petitioner drove his car to the police station the day after the mEdef. No.
14-3 at85.) Given that factual record, the Tennessee Court of Appeals did not unreasonably
conclude that counsel did not render ineffective assistageseding Petitioner’s assertion tltad

carwas inoperable on the day of the crim&aim 2C is hereforeDENIED.
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D. Claim 2D: Bill of Particulars

Petitioner alleges that he asked counsel “to file a Bill of Particular[s] forra definite
statement regarding the victim’s time of death,” bat tounsel “failed to do so.”HCF No. 1 at
21.) Petitioner raised the claim in his pasinviction proceedingsandthe Tennessee Court of
Criminal Appeals rejected iSee Moore 112013 WL 6001928, at *6. The court found that Moore
“acknowledged” at the posonviction hearing “that his trial couris#id file a motion regarding
the time and place of death and that he was aware of the information which he soughtititelde cla
in a bill of particulars.”Id.

This Court’s independent review of the state court record confirms that couededuidh
a motion ECF No. 1441 at27-28, and that, in any ever®etitionerknewthe information ECF
No. 1423 at15960, 164). The state appellate court’s ruling that counsel did not render iveffecti
assistance regarding a bill of particulars, and the fadiet@rminations on whicthe rulingis
based, are therefore not unreasonable. Claim BIEMIED.

E. Claim 2E: Ballistics Expert

Petitioner asserts that counsel provided ineffective assistance by failihgeta ballistic
expert to” show that “the hole in [the victim’s] bed [was not created] by [a]thulkeby [a] raf’
(ECF No. 1 at 21.) He raised the claim in his state fwostviction case, but the Tennessee Court
of Criminal Appeals rejected itSee Moore [12013 WL 6001928, at *6. The ctdwetermined
that Moore failed to establish that he was prejudiced by counsel’s failureeteutin an expert
because he did not “present that witness at the post-conviction heddng.”

The state appellate court’s ruling is not based on an unrddsalgermination of the facts
or an unreasonable application $8fricklands standards to the facts. A review of the post
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conviction hearing transcript confirms that Petitioner did not present a balligties & establish

that such testimony would Y& been material to the defense. Accordingly, the Tennessee Court
of Criminal Appeals’ determination that Moore failed to show that he was pregudiccounsel’s
conduct is not unreasonable. Claim 2E is therdddhll ED.

F. Claim 2F: Blood in Car

Petitioner complains that counsel was ineffective by failing to present eeideatcthe
blood in his car was the victim’s blood from a prior domestic dispuECF(No. 1 at 21.) He
unsuccessfully raised that claim before the Tennessee Court of ApSealdloore 12013 WL
6001928, at 7. The court held that counsel's testimony established that he made a “plausible
strategic choice” by deciding not to present domestic dispute evidence to thd juBpecifically,

counsel testified that hawestigated [a prior] incident and found records of

altercations in two counties but felt introducing a pattern of the petitioner'sitviole
behavior to the victim would have been poor trial strategy, particularly in light of

the petitioner's insistenceahhe had nothing to do with the murder.

Id. at *2.

The Tennessee Court of Criminal Appeals’ determination that counsel did not render
ineffective assistance is not unreasonable. As counsel testified, had ewfié&haere’s prior
violence toward the victim been introduced, it “could have established a pattern or motive or
common schemé& (ECF No. 14-3 at 8) Counsel’s decision to avoid that risk was a reasonable
strategic decision. Claim 2FBENIED.

V. Claim3

Petitionerasserts thate has’newly discovered evidencdhat entitles him to a new trial.

(ECF No. 1 at 9, 22.) The evidence consists of information that the slope of the roadhlikévee

victim’s residence at 61 Sherwood Lane and the neighbome at 51 Sherwood Lane W28
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degreesand “that it was more than 200 ft from ‘61’ to the [d]riveway of '51.”” (ECF Na.Z223
He argues that this evidence would have rebutted the neighbstimory that, in Petitioner’s
words, hesawa “black man . . . make a deadman walk].” (Id.) According to Mooresuch a
physical maneuver would not haveenpossiblegiven the “20% slope” and the amount of ground
to cover. (Id.) Respondent argues thihe claim is procedurally defaulteECF No. 131 at 31.)
Moore raised the clairior the first timean his first coram nobis petition before the Madison
County Circuit Court. (ECF No. 129.) The coram nobis court dismissed the petitiamésnely
understate law(ECF No. 1430), and tle Tennessee Court of Criminal Appeals affirmitbore
IV, 2015 WL 1647961, at *3The appellate couegreed with the lower court that the petition was
filed beyond the ongear statute of limitations set by Tenn. Code Ann. §72703 andfurther
foundthat Moore was not entitled ttue proceswlling of the limitations period:

The oneyear statute of limitations may be tolled on due process grounds if the
petitioner seeks relief based upon newly discovered evidence[.]Generally,
“before a state may terminate a claim for failure to comply with ... statutes of
limitations, due process requires that potential litigants be provided an opportunity
for the presentation of claims at a meaningful time and in a meaningful
manner.”Burford v. State845 S.W.2d 204, 208 (Tenn. 1992). The Burford rule
consists of three steps:

(1) determine when the limitations period would normally have begun to
run; (2) determine whether the ground for relief actually arose after the
limitations period woulachormally have commenced; and (3) if the grounds
are “laterarising,” determine if, under the facts of the case, a strict
application of the limitations period would effectively deny the petitioner a
reasonable opportunity to present the claim.

Sands v. @ate,903 S.W.2d 297, 301 (Tenn. 1995).

Appellant's judgment&ereenteredn February and March of 2009, and appellant did not
file his petition for writ of error coram nobis until July of 2014 more than four \aftes

the oneyear statute of limitations expired. Evidence in the form of photographs of the two
residences and easurements as illustrated in the photographs is not-datng,” and
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appellant was not prevented from presenting the claim at an earlier time. Apfaeléah

to establish that the evidence was unavailable to him or trial counsel at the timaé¢ of
Accordingly, the appellant's claim is tial@rred, and due process does not warrant tolling
of the statute of limitations.

Id. at *3.

Tennessee’s ongear statute of limitations for pesbnviction reliefis an independent and
adequate state procedural rule which will bar federal habeas review of a claimaabkening
of cause and prejudice, or actual innocenkkitchison v. BeJl303 F.3d 720, 7389 (8" Cir.
2002). Moreover, the due process exception to the statute of limitations fdbesnder [the]
procedural rule[] inadequateld. at 739. Claim 3 isthereforeprocedurally defaulted.

Mooreargues thatheprocedural default is overcome by newly discovered evidence of his
“factual] innocengd.” (ECF No. 1 at 22) He paits that, “had th[e] newly discovered evidence”
of the road’s slope and the distance between the driveways been “introduced at trial, the
outcome more than likely [would have been] in [his] favoid.)(The inmate also asserts that the
procedurablefault should be excused because appellate counsel was ineffective bydaiisg
the issue on appealld(at 9.) Both argumestarewithout merit.

A gateway claim of actual innocente overcome a procedural default “requires [a]
petitioner tosupport his allegations of constitutional error with new reliable evidemdeether it
be exculpatory scientific evidence, trustworthy eyewitness accounts, itaralcphysical
evidence—that was not presented at trial.Schlup v. Delp513 U.S. 298, 324 (1995)The
petitioner must show thatad thenew evidencdeen submitted at trial, “it is more likely than not
that no reasonable juror would have convicted himd. at 327.

Moore has not raised a plausible gateway claim of actual innocence. For ondlthing,

information about the road’s slopad the distance between the drivewiaysot newly discovered
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evidencebecause it was available at the time of tridMloreover,becausehe jury heard other
evidence suggesting that Moore was the perpetrator, and because the slopetaaog dis
informationwould, at best, have tendedly to raise an issue aboBtad Smartt'sredibility, it is
not more likely than not that no reasonable juror would have convicted Moore had they heard the
evidence.

As for hisassertion that appellate counsel’s failure to raise the claim is cause to excuse the
default,Petitionerhas not shown that he raised that appetiatenselineffectiveassistance clian
in his postconviction proceeding.SeeEdwards v. Carpenter529 U.S. 446, 453 (2000) (an
“ineffective-assistanc@f-counsel claim asserted as cause for [a] procedural default . . . can itself
be procedurally defaulted’And even if he were to blame paginviction counsel fathatfailure,
the ineffective assistance of pasinviction counsel is not cause to excuse the default of an
appellatecounselineffectiveassistance clainSee Davila v. Davjsl37 SCt. 2058, 2065 (2017).
As Petitionerhas notovercomeor established cause to excuse the procedural detdailin 3 is
DISMISSED.

V. Claim 4

Petitioner asserts th#étial counselwas ineffective in failing to secure an expertcell
phonetower data (ECF No.31 at7.) He dleges thata “forensic expert [would provide an]
explanation that the cell phones in petitioner’'s possession [on the day of thg didmex at any
time have activity on any cell tower sector that would have covered the locatiom tveeéogt
was found.” [d.) In support, he has attachtbe@ declaration of Larry E. Daniel, “a digital forensic
examiner,” who “replotted the cell phone activity for the two phones alleged to be in the
possession of Mr. Moore during the early hours of Dece®b&@007.” (ECF No. 32 at 1.)
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Based on his review of the data, Daniel concludes that Petitioner “woutdvebeen in the area
of Turk’s creek near Justin Tomato Company during the times that his cell phones wee€' i
(Id. at 1-2.) Instead, “[fhe most likely path of travel for the phones beginning with the last phone
call on the Verizon phone in southern part of Jackson, TN, would have been south on Hwy 18,
then east on Hwy 100 and finally turning north on Hwy 22 to Lexingtdone of the celtower
sectors used put the ATT Wireless cell phone in the area of Turk’s Creek neastthd dmato
Company.” [d. at 2.)

Respondent argues that Moore procedurally defaulted the ineffectivevassistaim by
failing to present it in hipost€onviction proceedings. (ECF N&4 at 19, 223.) Petitionerdoes
not deny that he did not properly present the claim to the statesdouirtarguespursuant to
Martinez 566 U.S. at 147, thatthe default should be excused because-gmstiction counsel
rendered ineffective assistance by failing to raise the claim. (ECEFING.9 (“[P]ost]conviction
counsel not raising and including [the claim] in his anmeextof the petition was the cagigor
the claim not being raised in the initial gejtonviction proceeding.”); ECF No. 45 at 1 (*As a
result of the postonvictioncounsel not raising the claim in an amendment to his petition, resulted
in thedefault.”), 5 (arguing application dflartine?.) The argument is unavailing.

As previously discussedhe ineffectiveness of pesbnviction counsel may be cause to
excuse the default of an ineffectiassistancef-trial-counsel claim.Martinez 566 U.S. at L
To establish aase in that context, a petitioner must show that his-gmstiction counsel “was
ineffective under the standardsSifickland” Id. at 14. He must therefor@emonstratéhat post
conviction counsel performed deficiently and that there is “a reasonabléijitglihat, but for
counsel’s unprofessional errors, the result of the {postiction] proceeding would have been
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different.” Strickland 466 U.S. at 694. A petitioner must also establish that the “underlying
ineffectiveassistance®f-trial-counsel claim is a substantial one, which is to say that [he] . . . must
demonstrate that the claim has some meMdrtinez 566 U.S. at 14.

Petitioner’s claim that triadounsel rendered ineffective assistance by failing to hire a cell
tower data expert is not substantidlrial counsel testified at the pesbnviction hearing that
“[P]etitioner wanted an alibi defense[.Moorell, 2013 WL 6001928, at * 2As the stateourt
explained in denying Moore’s second motion to reopen his-qmstiction proceedings,
Petitioner’s expert’s testimony would have undermitineed defense

[T]heexpert opinion provided by the defendant clearly states that the defendanhenoaild

been in Jackson and then in Lexington, Tennessee. This would destroy the defendant’s

own case as he was relying upon the defense of alibi. In the trial the defesltithhis

brother to testify that the defendant was in Memphis at the home lmfotireer at the time

of the homicidé’

(ECF No. 412 at64.)

In fact, counsel testified at the pasinviction hearing that the State’s cell phone evidence,
which established that Petitioner “wasn’t in Memphis” at the time of the crorezied a prdbm
for the alibi defense. (ECF No.-P8 at 57.) He explained, however, that he “honored Mr.
Moore’s request” to “present[] to the jury” the “issue of alilfid. at 5657). On this record,
Petitioner cannot overcome the presumptioat counsel’s decision not to call an expert who

would have corroborated the Stat@moofthat Petitionewas not in Memphis at the time of the

crimeswas sound trial strategy. Claim 4D$SM|SSED.

® In his appeal from the denial of the motion to reopen thequustiction proceeding,
Petitioner did noaiddvance his ineffective assistance of counsel claim as an issue pres8eted. (
ECF No. 41-2 at 84.)
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VI. Claim5

Petitioner alleges théthat the[victim’s] bed was stained with urine and blood stains [and]
human teeth and gum fragments,” and gwinsel was ineffective by “fail[ing] prior to trial to
consult a DNA expert or blood spatter expert to establish that such a seriousdyd ipgrson
should have had more blood flowed from the body than only a drop of blood found in the vehicle.”
(ECF No. 31 a7-8.) Respondent argues that the claim is procedurally defaulEdF No. 52 at
4-5.) Petitioner conceddbat he defaulted the clajrbut maintains,pursuant tdviartinez that
postconviction counsel was ineffective in failing to pursue the issube postconviction trial
court. (ECF No. 53 a6-10.) Relatedly, n his motion for expert assistance and the appointment
of counsel, Petitiogr asserts that he needs “a forensic expert in the field of blood spatterceyiden
to assist in the investigation and substantiation of . . . Claima#sl'that he requires counsel to
“assist [him] with locating and assisting an expgrt (ECF No. 54at2, 8) GivenPetitioner’s
invocation ofMartinez the Court construes the motion as requesting an evidehgaring and
the assistance of counger the purpose dfielping him to establistihatthe claimis “substantial”
underMartinez’

The Court concludes, for two reasons, that the procedural default is unexcusieatand
evidentiary hearing anthe appointment of an expert and an attoraeg not warranted. ifst,

Petitioner has not explained how DNA testing would have helped establish &m¢ ekthe

" Petitioner also asks that counsel be appointed to assist him “with further iatiestiaf
other potential issues and presentation of those claims; and, to assist thisitbauntierstanding
the claims presented.” (ECF No. 54 at 1, 7.) The request is not well taken. Appointment of
counsel must be made “where the interests of justice or due process so réquae.”Marshall
806 F.2d 636, 638 (6th Cir. 1986)urBuing unspecified additional claims, especially at this late
date, does not meet that threshold.
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victim’s injuries Therefore, insofar as Claim 5 asserts that counsel was ineffective in failing
secure DNA testing, the claim is neell pled. SeeStanford v. Parker266 F.3d 442, 4580 (6th

Cir. 2001) (quotingZettlemoyer rulcomer 923 F.2d 284, 301 (3d Cir. 1991))RB]ald assertions

and conclusory allegations do not provide sufficient ground to warrant requiring tleetd®tat
respond to discovery requests oreguire evidentiaryhearing.”);Paynev Bell, 89 F. Supp. 2d
967, 970(W.D. Tenn. 2000) (citingcalderon v. U.S. Dist. Ct. for N.D. Ca88 F.3d 1102, 1106
(9th Cir. 1996)) (“[A] petitioner may not embark on a fishing expedition intended to develop
claims for which there is no factual basis.”)

Second the state court record conclusively shows tRatitioner’s assertion thatial
counsel was ineffectiviey failing to hire a blood spatter expert is asubstantiatlaim. Although
one might imagine how blood spatter evidence could shed liglie severity of the victim’s
wounds,the juryheard evidencéhatthe damage inflicted on the victimas severe andhat it
resulted in profuse bleeding which led to her deéBeeECF No. 142 at 57, 8681, 84(teeth and
gum fragments, urineand bloodwere found at the crime scene); ECF No:514t 5-1, 2531
(medical examiner testified that the cause of death wgsmshot wound to th@w/head that
caused ldeding and “hemo aspiration) Petitioner has ot explained how blood spatter
testimony would havadded anything appreciable tttat evidence. In addition, againgbroofs
establishing that the victim bled to deatbfense counsemphasizeduring his tosing argument
that therewas only “a very sml amount of blood in [the Defendant’s] vehi¢lavhich, he
reasoned¢ould have come frormcommonplace injyrsuch a “nosebleed[.]” (ECF No. -Blat

155) The jury implicitly rejected the argument. Accordingly, Petitionanmot show that
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counsel’s failure to secure the testimony of a blood spatter expeald likely have changed the
outcome of the trial.

Because the state court record shows that tima @anot substantial, the procedural default
is not excused and an evidentiary hearing and the appointment of an expert and aneaoroey
warranted.Petitioner’s motion iDENIED andClaim 5 isDISMISSED.

VIl. Claim®6

Petitioner asserts that trial counsel rendered ineffective assistaraiérgytb investigate
and interviewthe victim’s neighbors, Dennis aBdad Smartt.(ECF No.31 at7 & n1) He alleges
that an investigation and interviéwould have allowed [counsel] to obtain information that would
have worked towards developing serious inconsistencies with the state’s j@ghescounfs]
and descriptiofs] of the vehicle.” d. at6.) He also maintains that counsel should hraveewed
the crime scene and cresgsamined Bralgy Smartt about th&uneven slope [of the road] and the
effect that it had on Bradley Smartt viewing the vehicléd. &7 n.1.)

Respondent argues that the claim is procedurally defaulted. (ECF No.24425t)
Petitioner concedes that he did not raise the ciairstate courtbut maintains pursuant to
Martinez that postconviction counsel was ineffective in failing poesent the claim(ECF No.

31 at 8 (“[P]Jostconviction counsel did nahclude [the] claim” in the postonviction petition).)
Petitioner’s reliance oNartinezis unavailng because the claim is not substantial.

“Decisions about whether to engage in cresamination, and if so to what extent and in
what manner, are strategic in nature and generally will not support aecinedf assistance
claim.” Crawford v. United State®No. CIV. 04CV-71543, 2008 WL 2948055, at *7 (E.D. Mich.
July 31, 2008) (quotingpunham v. Travis313 F.3d 724, 732 (2d Cir. 2002) (inner quotation
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marks omitted)). As the Sixth Circuit has made clear, cedssnination falls “within the area of
trial tactics and strategy that should not be subjected to second guessinmdsight” by the
court. United States v. Steelé27 F.2d 580, 591 (6th Cir. 1984).

Insofar as Petitioner, here, insists that counsel should have investigated aodtedrihe
Smartts with their prior inconsistent statements, he fails to show that the claim isgabsta
because he has not identified those previous statements. Withouthe@enotdemonstrate
that counsel performed deficientleéWNogenstahl v. Mitchel668 F.3d 307, 343 (6th Cir. 2012)
(“Merely conclusory allegations of ineffective assistance . . . are iomuffi to state a
constitutional claim” on fedal habeas review)lf Moore means to suggest that counsel did not
crossexamine Brad Smarébouthis preliminary hearing testimonye record shows that counsel
did, in fact, confront the witness about feslure at that proceeding to “mention anyipiabout .

.. somebody [being] carr[ied] like a football player.[.]” (ECF No. 14-3 at 20.)

Additionally, the state court record undermin@gtitioner's asertion that counsel
performed deficiently by failing torossexamire Bradley Smartt about the slope of the road
its effect on Smartt’s ability to see the Ford Taurtike trial transcript shows thabenselcross
examinedBradey Smartt regarding his abilitptsee through the tinted glass of his sister’s car, in
whichhe and a friend were sittinghile smoking marijuana(ld.) Smarttconcededhat his vision
may have been impaired by those conditiér($d. at18-22.) Additional cros®xamination about
the slope of the road woulthve added little to the withesss admission.Petitioner therefore has

failed to rebut the strong presumption tbatinse€k conduct in failing to use that information on

8 Counsel also succeeded in securing Dennis Smartt's acknowledgement thatlhe c
only say that the car in the photo was the same make, model, and color of the car he had
observed in the driveway. (ECF No. 14-2 at 140.)
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crossexaminationfell within the wide range of reasonable professional assistancéhat
counsel’s omissiowas of any consequenc&he daim s, thus, not substantial.

Because the procedural default is unexcused, the claim is not properly befomuthe C
Claim 6 is thereforeDI SM1SSED.

Forthese reasons, the Riein and the SupplementBEtitionareDENIED.

APPEAL ISSUES

A § 2254 petitioner may not proceed appeal unless a district or circuit judge issues a
certificate of appealability (“COA”). 28 U.S.C. 8§ 2253(c)(1); Fed. Rp.A°. 22(b)(1). A COA
may issue only if the petitioner has made a substantial showing of tia afea constitutional
right. 28 U.S.C. § 2253(c)(2)3). A substantial showing is made when the petitioner demonstrates
that “reasonable jurists could debate whether (or, for that matter, agrethéhpetition should
have been resolved in a different manner or that the issuenfm@svere ‘adequate to deserve
encouragement to proceed furtherMiller-El v. Cockrell,537 U.S. 322, 336 (2003) (quoting
Slack v. McDanigl529 U.S. 473, 484 (2000)). “If the petition was denied on procedural grounds,
the petitioner must show, ‘at least, that jurists of reason would find it debatadtlearthe petition
states a valid claim of the denial of a constitutional right and that jurists of reasddh fimd it
debatable whether the district court was correct in its procedural rulibffesne v. Palmer
876 F.3d 248, 252-53 (6th Cir. 2017) (per curiam) (qudiilagk 529 U.S. at 484).

In this case, reasonable jurists would not debate the correctness of the Cousits deci
deny the Petitiorand the SupplementaPetition Because @y appeal by Petitioner does not

deserve attention, the ColdENIES a certificate of appealability.
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Pursuant to Federal Rule of Appellate Procedure 24(a), a party seeking paiuigeorsta
appeal must first file a motion in the district court, along &itupporting affidavit. Fed. R. App.
P. 24(a). However, Rule 24(a) also provides that if the district court cettifitan appeal would
not be taken in good faith, the prisoner must file his motion to pranefedma pauperisn the
appellate courtld.

In this case, for the same reason it denies a COA, the CERTIFIES, pursuant to Rule
24(a), that any appeal in this matter would not be taken in good faith. Leave tbiagpeaa
pauperisis thereforeDENIED.®

IT ISSO ORDERED.

§ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEF UNITED STATES DISTRICT JUDGE

Date:January 29, 2020.

% If Petitiorer files a notice of appeal, he must also pay the full $505.00 appellate filing fee
or file a motion to proceeith forma pauperiand supporting affidavit in the Sixth Circuit Court
of Appeals within thirty days.
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