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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

GENETTE GORDON,

N

Plaintiff,
VS. Case No: 1:14-cv-01165-STA-tmp

COMMISSIONER OF
SOCIAL SECURITY,

~— N N ~— e —

Defendant.

N

ORDER AFFIRMING THE DECISION OF THE COMMISSIONER

Plaintiff Genette Gordon filed this actioto obtain judicial review of Defendant
Commissioner’s final decision dging her application for disdily insurance benefits under
Title Il of the Social Security Act (“Act”). Riintiff’'s application was denied initially and upon
reconsideration by the Social Sety Administration. Plaintiff tlen requested a hearing before
an administrative law judge (“ALJ"), whictvas held on December 17, 2012. On January 29,
2013, the ALJ issued a decision, finding that PIHimias not entitled to benefits. The Appeals
Council denied Plaintiff's request for reviewand, thus, the decisioof the ALJ became the
Commissioner’'s final decision. For the reas set forth below, the decision of the
Commissioner iIAFFIRMED.

Under 42 U.S.C. § 405(g), a claimant may abtadicial review ofany final decision
made by the Commissioner after a hearing to which he was a party. “The court shall have the
power to enter, upon the pleadireysd transcript afhe record, a judgment affirming, modifying,

or reversing the decision of tl@mmissioner of Social Secwrtwith or without remanding the
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cause for a rehearing."The Court’s review is limited to termining whether there is substantial
evidence to support tHeBommissioner’s decisichand whether the correct legal standards were
applied®

Substantial evidence is “sugblevant evidence as a reasonable mind might accept as
adequate to support a conclusidrit’is “more than a mere scintilla of evidence, but less than a
preponderance>”The Commissioner, not the Court, ébarged with the duty to weigh the
evidence, to make credibility tgminations and resolve mater@nflicts in the testimony, and
to decide the case accordin§ly.When substantial evidea supports the Commissioner’s
determination, it is concluge, even if substantial ewdce also supports the opposite
conclusion’.

Plaintiff was born on April 11, 1961. Shdegles disability begining in 2009, due to
rheumatoid arthritis and back pain. She has svant work as production assembler.

The ALJ enumerated the following findings(1l) Plaintiff met the insured status

requirements through December 31, 2013; (2) Rifimds not engaged in substantial gainful

1 42 U.S.C. § 405(qg).
2 |d.

% Key v. Callahan109 F.3d 270, 273 (6th Cir. 19973ee also Landsaw v. Sec'y of Health &
Human Serys803 F.2d 211, 213 (6th Cir. 1986).

4 Buxton v. Halter246 F.3d 762, 772 (6th Cir. 2001) (quotRighardson v. Peraleg02 U.S.
389 (1971)).

®> Bell v. Comm'r of Soc. Sed.05 F.3d 244, 245 (6th Cir. 1996) (citiBgnsolidated Edison Co.
v. NLRB 305 U.S. 197, 229 (1938)).

® Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1990rum v. Sullivan921 F.2d
642, 644 (6th Cir. 1990%arner v. Heckler745 F.2d 383, 387 (6th Cir. 1984).

" Warner v. Comm’r of Soc. Se875 F.3d 387, 390 (6th Cir. 200&)pster v. Haltey 279 F.3d
348, 353 (6th Cir. 2001 Mullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986).
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activity since her allged onset date; (3) Plaintiff has the following severe impairments:
rheumatoid arthritis and obesity; but she dowd have impairments, either alone or in
combination, that meet or equal the requiremehtmy listed impairment contained in 20 C.F.R.
pt. 404, subpt. P, app. 1 of the listing of impairments; (4) Plaintiff retains the residual functional
capacity to perform light work as defined20 C.F.R. 404.1567(b) including the ability to lift
twenty pounds occasioliyaand ten pounds freqady; stand and walkor up to two hours and
sit for up to six hours in anght hour day; occasionally climfamps or stairs but never climb
ladders, ropes or scaffolds; occasionally bedaistoop, kneel, crouch or crawl; frequently handle
and finger objects bilaterally; occasionally use her bilateral lower extremities to operate foot
controls; she must avoid even moderate exmosorextreme cold and heat and concentrated
exposure to pulmonary irritants such as dustds gases and poorly veated areas; and she
must avoid all exposure to ehoperational control of mawy and hazardous machinery and
unprotected heights; (5) &htiff is unable to perform her pastlevant work; (6) Plaintiff was a
younger individual with a limited edation on the alleged onset dafé) transferability of job
skills is not material to the determination of digisdy because Plaintiff's past relevant work was
unskilled; (8) considering Plaintiff's age, edtion, work experience, and residual functional
capacity, there are jobs thatigxin significant numbers in ¢hnational economy that Plaintiff
can perform; (9) Plaintiff was not under a disipias defined in the Act at any time through the
date of this decisiof.

The Social Security Act defines disability the inability to engage in substantial gainful

activity.® The claimant bears the ultimate burdeesthblishing an entitlement to benefftsThe

8 R. 25-30.

% 42 U.S.C. § 423(d)(1).



initial burden of going forward is on the claimaatshow that she is skbled from engaging in
her former employment; the burden of goingward then shifts to the Commissioner to
demonstrate the existence of available employroempatible with the claimant’s disability and
background?

The Commissioner conducts the following, fstep analysis to determine if an
individual is disabled withinthe meaning of the Act:

1. An individual who is engaging in substantial gainful activity will not be found to be
disabled regardless of medical findings.

2. An individual who does not have a severpaimment will not be found to be disabled.

3. A finding of disability will be made withdiconsideration of vocanal factors, if an
individual is not working and is suffering from severe impairment which meets the duration
requirement and which meets or equals a listed impairment in Appendix 1 to Subpart P of the
regulations.

4. An individual who can perform work thateshas done in the past will not be found to
be disabled.

5. If an individual cannot perform his or rhpast work, other factors including age,
education, past work experience and residiugictional capacity musbe considered to
determine if other work can be performéd.

Further review is not necessafyt is determined that amdividual is not disabled at
any point in this sequential analy$fs.Here, the sequential analygisoceeded to the fifth step

with a finding that, although Plaifitcannot perform her past relevavork, there are substantial

numbers of jobs that exist in thetiomal economy that she can perform.

19 Born v.Sec'y of Health & Human Serd23 F.2d 1168, 1173 (6th Cir. 1990).
1.
12 willbanks vSec'y of Health & Human Sern&47 F.2d 301 (6th Cir. 1988).

13 20 C.F.R. § 404.1520(a).



Plaintiff argues that substantial evidendoes not support éhALJ’'s findings. She
specifically argues that the ALerred by not properly weighinipe medical opinions in the
record. Plaintiff's argments are not persuasive.

Medical opinions are to beeighed by the process settfoin 20 C.F.R. § 404.1527(c).
Generally, an opinion from a medical source whe éeamined a claimant is given more weight
than that from a source who has not performed an examirtagma, an opinion from a medical
source who regularly treats the claimant is atordhore weight than that from a source who has
examined the claimant but does novéd@an ongoing treatment relationship.In other words,
“[the regulations provide progssively more rigorous testsrfaveighing opinions as the ties
between the source of the opiniamd the individualbecome weaker'® Opinions from
nontreating sources are not assds$or “controlling weight.” Instead, these opinions are
weighed based on specialization, consistency, stgdmbty, and any other factors “which tend
to support or contradict the opinion” may be considered in assessing any type of medical
opinion?’

In contrast, it is well-established that tiredings and opinions of treating physicians are

entitled to substantial defereneA treating physician’s opinion igntitled to substantially

14 20 C.F.R. §8§ 404.1502, 404.1527(c)(1).

15 |d. 88 404.1502, 404.1527(c)(2).

18 Soc. Sec. Rul. No. 96-6p, 1996 WL 374180, at *2 (Soc. Sec. Admin. July 2, 1996).
17 20 C.F.R. § 404.1527(c).

18 See Walters127 F.3d at 529—-38ge also Harris v. Hecklg?56 F.2d 431, 435 (6th Cir.

1985) (noting “[t]he medical apions and diagnoses of tte®y physicians are generally
accorded substantial deference, and if the opgare uncontradicted, complete deference.”).



greater weight than the contrary cipim of a non-examining medical advisorlf a treating
physician’s “opinion on the issue(s) the nature and severity of [a claimant’s] impairment(s) is
well-supported by medically acceptable clinieald laboratory diagnostic techniques and is not
inconsistent with the other substantial e@nde in [the] case,” the opinion is entitled to
controlling weight® Furthermore, “[i]f the ALJ does natccord controlling wight to a treating
physician, the ALJ must still determine how mueleight is appropate by considering a
number of factors, including ¢hlength of the treatment rétanship, supportability of the
opinion, consistency of the opiniomith the record as a wholend any specialization of the
treating physician?

Closely associated with the treating physiciale, “the regulations require the ALJ to
‘always give good reasons in [thedtice of determination or deston for the wight’ given to
the claimant's treating source’s opinidh.Moreover, “[tlhose good reasons must be ‘supported
by the evidence in the case record, and mussufciently specific to make clear to any
subsequent reviewers the weidghé adjudicator gave to thesiting source’s medical opinion
and the reasons for that weight>”

In the present case, the ALJ gave greafgimeto the opinion of examining consultant

Leonard Hayden, M.D., because his findings wemesistent with his examination of Plaintiff

19 See Shelman v. Heckl@21 F.2d 316, 321 (6th Cir. 1987).

20 20 C.F.R. § 404.1527(d)(Xee also Blakley v. Comm'r of Soc. SB81 F.3d 399, 406 (6th
Cir. 2009).

21 Blakley, 581 F.3d at 406 (citation omitted.).
22 |d. (citation omitted.).

23 |d. (citation omitted.).



and with the record as a whole. Dr. Hayden aaohed that, in an eightour workday: Plaintiff
could lift and carry up to ten pounds frequergthd up to twenty pounds occasionally and could
stand and walk for six hours;eltould frequently handle, fingdeel, push, and pull with both
arms; she could frequently climb stairs anohpa, stoop, crouch, but could not kneel or crawl
during a workday for anlength of time; and she could vkoaround moving mechanical parts
and operate a motor vehicle frequently buduld not likely tolerateworking at unprotected
heights or in extreme temperatufésPlaintiff displayed good grip strength and muscle strength.
In addition, she walked with a normal gait aswlld balance on each foot separately. She also
showed normal ranges of motion in her feet and hands, with no notable deformities of her finger
joints?® Because Dr. Hayden’s opinion was suppobgather evidence in the record, including
his own examination notes, the ALJ copliperly assign the opion great weight®

The ALJ also assigned greatiglat to the opinions of statagency medical consultants
C. Bancoff, M.D., and Navje&ingh, M.D. Dr. Bancoff and DiSingh both found that, in an
eight-hour workday, Plaintiffauld lift and/or carry twentpounds occasionally and ten pounds
frequently, stand and/or walk for about six howis for about six hours, and only occasionally
perform postural activitie%.

In addition, Dr. Singh opirte that Plaintiff could fregently perform manipulative

functions, such as reaching, handling, finggriand feeling, based, in part, on Dr. Hayden'’s

24 R. 426.
25 |d. at 425.

6 The more a medical source presents relesidence to support an opinion, the more weight
an ALJ will give that opinion. 20 C.F.R. 8§ 404.1527(c)(3).

27 R. 483-84, 501-02.



findings that Plaintiff had good grignd muscle strength and appshable to perform a range of
light work with some environméal and manipulatie restrictions®

Dr. Bancoff pointed out that the medical exde revealed no eviden that Plaintiff’s
rheumatoid arthritis was causing current swelfihddr. Bancoff also noted that the record
showed that Plaintiff could walk with a moal gait without using an assistive deviteBecause
Dr. Bancoff's and Dr. Singh’s opinions were ctsnt with and supported by the record as a
whole, the ALJ properly assigd¢he opinions great weigfi.

The ALJ assigned little weight to an an signed by Stanley King, P.A., and Volker
Winkler, M.D. After examining Plaintiff, MrKing and Dr. Winkleropined that, during an
eight-hour workday, Plaiiit could lift and/or carry ten pands occasionally and less than ten
pounds frequently, sit for four hours, and standvatk for four hoursithey also opined that
Plaintiff needed to shift positions frequenftyr comfort and could only occasionally perform

manipulative and postural activiti& Although the opinion wasigned by Dr. Winkler, Mr.

28 |d. at 502-05. The ALJ included additional lintitms in the residual functional capacity
beyond those assessed by Dr. Singh. In partictilarALJ found that Plaintiff could stand and
walk for only two hours in an eight-hour workdand could only occasionally use her legs to
operate foot controls.

2% 1d. at 367-72, 432-37, 483, 686-89.

%9 1d. at 483.

31 See20 C.F.R. § 404.1527(c)(4).

%2 R. 923-25.



King (not Dr. Winkler) performed the actual examinatidnThe ALJ correctly noted that Mr.
King, as a physician’s assistant, was noaeceptable medical source under the regulafibns.

Additionally, the ALJ gave the opinion little vggat because it was inconsistent with the
record as a whole. For example, although King and Dr. Winkler opined that Plaintiff had
muscle weakness and decreageg strength, Mr. King observeflill muscle strength in all
muscles on examination. Mr. King and Dr. Winkler oping that Plaintiff took high-risk
medication daily for pain relief, but Plaintiff told Mr. King that the medication offered fair relief,
reducing her pain to aund a five out of tef® Moreover, she testified at the hearing that she
took the pain medication hydrocodoarly about four times per weék. The opinion of Mr.
King and Dr. Winkler was unsupported by the recasda whole, and, thus, the ALJ properly
assigned it little weight.

Plaintiff complains that the ALJ failed tdiscuss the January 7, 2010, opinion of
consultative examining physician John Wood&D. However, Dr. Woods completed his
opinion during a previously adjudicated period, whioh ALJ in this case explicitly declined to

reoperce

* 1d. at 919-21.
34 SeeSSR 06-03p (“The fact that a dieal opinion is from an ‘a@ptable medical source’ is a
factor that may justify giving that opinion greateeight than an opinioftom a medical source
who is not an ‘acceptable medical source.™).
35
R. 920, 924, 926.
36
Id. at 919-20, 927.
% 1d. at 49, 927.

38 |d. at 70-78, 347-52.



Although a physician’s opinion about what aiolant can and cannot do is relevant
evidence, that opinion is not determinative beeathe ALJ has the responsibility of assessing
the claimant's residual functional capacityThe responsibility for eciding issues such as
whether the claimant’s impairments meet or équdisted impairment, the assessment of the
claimant’s residual functional capity, and the application of vocational factors rests with the
Commissionef? Opinions on these issues “are notdinal opinions . . . but are, instead,
opinions on issues reserved tbe Commissioner because theg administrative findings that
are dispositive of a case; i.¢hat would direct the determinian or decision of disability®
“An ALJ does not improperly assume the roleaomedical expert by weighing the medical and
non-medical evidence before rendering an RFC findfigConsequently, the ALJ in this case
acted within her authority.

At step five, the Commissioner must identfgignificant number of jobs in the economy
that accommodate the claimant’s residual functional capacity and vocational {rofflee
Commissioner may carry this burden dyyplying the medical-vocational grfdsvhich directs a

conclusion of “disabled” orriot disabled” based on the claimant’s age and education and on

39 See20 C.F.R. §§ 404.1512(b)(2), 404.1518@)) 404.1527(d)(2), 404.1545(a)(3),
404.1546(c)Coldiron v. Comm’r of Soc. Se891 F. App’'x 435, 439 (6th Cir. 2012).

%0 See20 C.F.R. § 404.1527(e).

*1 20 C.F.R. § 404.1527(e3eeSSR 96-5p, 1996 WL 374183 (1996).

2 Coldiron, 391 F. App’x at 439Courter v. Comm’r of Soc. Sed.79 F. App’x 713, 722 (6th
Cir. May 7, 2012) (discounting claimant’s agsm that ALJ overstepped authority in
interpreting school records).

43 Jones 336 F.3d at 474.

4 20 C.F.R. Pt. 404, Subpt. P, App. 2.
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whether the claimant has transferable work sfillslowever, if a claimant suffers from a
limitation not accounted for by the grids, aghe present case, the Commissioner may use the
grids as a framework for her decision but muedy on other evidence tcarry her burden. In
such a case, the testimony of aational expert may be usedfiod that the claimant possesses
the capacity to perform other substantial gainful activity that exists in the national ecnomy.
Here, the ALJ relied on the testimony olvacational expert in determining that there
were significant numbers of jobs in thational economy that Plaintiff could perfoffn. The
vocational expert’s testimony was in response thypothetical question that set forth all the
reasonable limitations Plaintiff hamh her ability to work and, therefore, the ALJ properly relied
on that testimony in her decisiéh.The vocational expert's testimony provided substantial
evidence to support the ALJ’s conclusion thatimlff could perform other work and was not
disabled. Because substantial evidence suppbesALJ’s findings and her conclusion that
Plaintiff was not disabled withithe meaning of the Act duringdlrelevant period, the decision
is AFFIRMED.
IT1SSO ORDERED.
g S. Thomas Anderson
S. THOMAS ANDERSON
UNITED STATES DISTRICT JUDGE

Date: June 6, 2017.

4> Wright v. Massanari321 F.3d 611, 615 (6th Cir. 2003).
6 Heston v. Comm’r of Soc. Se245 F.3d 528, 537 — 38 (6th Cir. 2001).

47 R. 29.

48 See Foster279 F.3d at 356-57.
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