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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

ROBIN ELAINE GLOVER,

o

Plaintiff,

VS. Case No: 1:14-CV-1187-STA-egb
MICHAEL J. ASTRUE,
Commissioner of
Social Security

— N N N N ~— e —

p—

Defendant.

ORDER AFFIRMING THE DECISION OF THE COMMISSIONER

Plaintiff Robin ElaineGlover filed this action to obtaijudicial review of Defendant
Commissioner’s final decision dging her application for disdlly insurance benefits under
Title Il of the Social Security Act (“the Act’and an application for supplemental security
income (“SSI”) benefits based on disability undéteTXVI of the Act. Paintiff's applications
were denied initiallyand again upon reconsidg¢ion by the Social Security Administration.
Plaintiff then requested a hearing before an adative law judge (“ALJ”), which was held on
February 13, 2013. On April 8, 2013, the ALJ &x$wa decision, finding that Plaintiff was not
entitled to benefits. The Appls Council denied Plaintiff's geest for review, and, thus, the
decision of the ALJ became the Commissioner’s| fitezision. For the reasons set forth below,
the decision of the CommissioneA§FIRMED.

Under 42 U.S.C. § 405(g), a claimant may abfadicial review ofany final decision
made by the Commissioner after a hearing to which he was a party. “The court shall have the

power to enter, upon the pleadiraysd transcript ofhe record, a judgment affirming, modifying,
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or reversing the decision of tl@mmissioner of Social Secwrtwith or without remanding the
cause for a rehearind."The court’s review is limited to t&rmining whether there is substantial
evidence to support the Commissioner’s decisamt whether the correct legal standards were
applied?

Substantial evidence is “dugelevant evidence as a reasonable mind might accept as
adequate to support a conclusidnlt is “more than a mere scintilla of evidence, but less than
preponderance’” The Commissioner, not the Court, dearged with theduty to weigh the
evidence, to make credibility tFminations and resolve mater@nflicts in the testimony, and
to decide a case accordingly. When substantial evidence supports the Commissioner’s
determination, it is concluge, even if substantial ewdce also supports the opposite
conclusior®

Plaintiff was born on March 3, 1964, and alledgleat she became disabled on November

15, 2010. In her disability report, Plaintiff ajed disability due todepression, anxiety,

1 42 U.S.C. § 405(g)

2 Key v. Callahan109 F.3d 270, 273 (6th Cir. 19973ee also Landsaw v. Sec'y of Health &
Human Servs803 F.2d 211, 213 (6th Cir. 1986).

3 Buxton v. Halter246 F.3d 762, 772 (6th Cir. 2001) (quotRighardson v. Perale€02 U.S.
389 (1971)).

* Bell v. Comm'r of Soc. Sed05 F.3d 244, 245 (6th Cir. 1996) (citiBpnsolidated Edison
Co. v. NLRB305 U.S. 197, 229 (1938)).

® Walters v. Comm'r of Soc. Set27 F.3d 525, 528 (6th Cir. 1990um v. Sullivan921 F.2d
642, 644 (6th Cir. 1990%arner v. Heckler745 F.2d 383, 387 (6th Cir. 1984).

® Warner v. Comm'r of Soc. Se875 F.3d 387, 390 (6th Cir. 200&)pster v. Halter 279 F.3d
348, 353 (6th Cir. 2001 Mullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986).



degenerative disc disease, and migraines.&®eaded college and business school for a year.
She previously worked at a truck stop and as a custodian.

The ALJ enumerated the following finding¢l) Plaintiff met the insured status
requirements of the Act through December 31, 202¥Plaintiff has not engaged in substantial
gainful activity since the alleged onset date; (3) Plaintiff has the following severe impairments:
multiple joint pain, including back, shouldehjps, and leg pain, hypertension, migraine
headaches, major depression, generalized gmxpetnic disorder, and post-traumatic stress
disorder (“PTSD”); but she doe®t have an impairment or comhbtion of impairments that
meets or medically equals the severity of @fighe listed impairments in 20 C.F.R. pt. 404
subpt. P, app. 1 of the listing of impairment9; R4aintiff retains the dual functional capacity
to perform light work withcertain limitations; she should ver climb ladders, ropes, and
scaffolds; she can occasionally climb ramps stagts, balance, stoop, kneel, crouch, and crawl
but cannot work around hazards; she can perfonty simple job tasks and is limited to
occasional public contact; (5) Plaintiff is capabfeperforming her past relevant work; and (6)
Plaintiff has not been under a disability, adirds in the Social Security Act, from April 3,
2006, through the date of the ALJ’s decisfon.

The Social Security Act defines disability the inability to engage in substantial gainful
activity® The claimant bears the ultimate burden of establishing entitlement to b&n&fies.
initial burden of going forward i®n the claimant to show that he or she is disabled from

engaging in his or her former employment; theden of going forwardhen shifts to the

" R. 14 -20.
8 42 U.S.C. § 423(d)(1).

° Born v.Sec'y of Health & Human Serv823 F.2d 1168, 1173 (6th Cir. 1990).
3



Commissioner to demonstrate the existenceawdilable employment compatible with the
claimant’s disability and backgrourid.

The Commissioner conducts the following, fstep analysis to determine if an
individual is disabled withinthe meaning of the Act:

1. An individual who is engaging in substantial gainful activity will not be found to be
disabled regardless of medical findings.

2. An individual who does not have a severpaimment will not be found to be disabled.

3. A finding of disability will be made withdiconsideration of vocanal factors, if an
individual is not working and is suffering from severe impairment which meets the duration
requirement and which meets or equals a listed impairment in Appendix 1 to Subpart P of the
regulations.

4. An individual who can perform work thateshas done in the past will not be found to
be disabled.

5. If an individual cannot perform his or rhpast work, other factors including age,
education, past work experience and residiugictional capacity musbe considered to
determine if other work can be performied.

Further review is not necessatyt is determined that an individual is not disabled at any
point in this sequential analysis. Here, the sequential analysisoceeded to the fourth step.
The ALJ found that Plaintiff coulderform her past relevant wods a custodiaand, therefore,
was not disabled within the meaning of the A&lternatively, the AlJ found that there were

other jobs that existed inggiificant numbers in the nationaconomy that Plaintiff could

perform.

10 d.
1 willbanks vSec'y of Health & Human Sern47 F.2d 301 (6th Cir. 1988).

1220 C.F.R. § 404.1520(a).



Plaintiff complains of the weight given togtmedical opinions in the record, specifically
the opinion of her treating medigatovider, Nurse Practitioner Jafer Autry. Plaintiff asserts
that the ALJ erred by failing to evaluate theental residual functional capacity assessment
completed by NP Autry. Plaintiff also complaiokthe ALJ’s credibilityassessment. Plaintiff's
arguments are not persuasive.

At step four of the sequeal analysis, the ALJ compes the claimant’s residual
functional capacity with the requiremts of the claimant’s past wotk. Past relevant work is,
generally, a job that was perforthevithin the last fifteen years, performed long enough to learn
how to perform the job, and waubstantial gainful activiti. If the past job did not require the
claimant to perform activities in excess oftlelaimant’s residual functional capacity, the
claimant will be found not disabléd. A claimant must prove that slis unable to return to her
past relevant work either as she performed wWak or as that work igenerally performed in
the national economy. In the present case, Plaintiffshtailed to carry her burden of proof.

Medical opinions are to be weighed by firecess set forth in 20 C.F.R. § 404.1527(c).
Generally, an opinion from a medical source whe éeamined a claimant is given more weight
than that from a source who has not performed an examirtagimal, an opinion from a medical

source who regularly treats the claimant is atdrdhore weight than that from a source who has

1320 C.F.R. 88§ 404.1520(e), 404.1560@8)e alsdSocial Security Ruling 82-62, 1982 WL
31386, *3 (S.S.A)).

14 20 C.F.R. § 404.1565(a).
1520 C.F.R. §8§ 404.1520(e), 404.1560(b), 404.1561.
18 Bowen v. Yucker#s82 U.S. 137, 146 n. 5 (1987).

1720 C.F.R. 88§ 404.1502, 404.1527(c)(1).



examined the claimant but does novéd@an ongoing treatment relationship.In other words,
“[the regulations provide progssively more rigorous testsrfaveighing opinions as the ties
between the source of the opiniordahe individual become weaker”

Opinions from non-physician sources suciN&Autry are not assessed for “controlling
weight,” and SSR 06-3p does not mandate thaflh provide an explanation of the weight
given to opinions from such souré®sinstead, SSR 06-30 requirtsat an ALJ explain his
reasons only “when an adjudicator determines amabpinion from such a source is entitled to
greater weight than a medical opinion from @atng source.” In this case, the ALJ did not
determine that NP Autry was entitled to greatsmight than a physiciatreating source. As
such, the ALJ was not required to explainreasons for rejecting NP Autry’s findings.

However, the ALJ did, in fact, explain hageighing of NP Autry’s opinion. Although the
ALJ did not specifically refer to NP Autry’smedical source assessmehe referred to her

findings and found her opinion entitled to little iglet. The ALJ specifically noted NP Autry’s

18 |d. 8§ 404.1502, 404.1527(c)(2).
19 SSR 96-6p.
20 3SR 06-3p provides that:

Although there is a distinction betweenatlan adjudicator must consider and
what the adjudicator must explain in tisability determination or decision, the
adjudicator generally should explain theight given the opinions from these
“other sources,” or otherwise ensurattthe discussion of the evidence in the
determination or decision allows a clamar subsequent reviewer to follow the
adjudicator's reasoning, when such opinioay have an effect on the outcome of
the case. In addition, when an adjudicatetermines that an opinion from such a
source is entitled to greater weight treamedical opinion from a treating source,
the adjudicator must explain the reasonthenotice of decision in hearing cases
and in the notice of determination (thatirsthe personalized disability notice) at
the initial and reconsideration levelsthie determination is less than fully
favorable.



global assessment of functioning (“GAF”) assessramPlaintiff of forty-three which indicated
serious limitations but pointed bthat this assessment was wpgorted by the other evidence of
record?

The ALJ also noted that NP Autry’s opinion that Plaintiff had serious cognitive
functional impairment was not supported by theord. For example, Alford Karyusuf, M.D., a
psychological consultative examiner, found thatimlff was oriented to time, place, and person,
reported no hallucinations or ldsions, her intelligence was Idmormal, and her affect was
appropriate; while she had diminished conagian and memory, her recall was impaired, and
her mood was mildly to moderately depresg$déidintiff could still understand and follow simple
instructions’? Russell Ludeke, Ph.D., and Ray Mor€oe, Ph.D., state agency psychological
consultants, reviewed the evidence and opinatl Rtaintiff was able to understand, remember,
and carry out simple tasks and handle infrequent superficial interaction with coworkers and the
public and the routine ssses of a work settirfj. The ALJ could properly determine that NP
Autry’s opinion was entitled tbttle weight because it was ionsistent with other evidenéé.

Additionally, Plaintiff complains that the ALJ gave less weight to the opinions of Steven
Richards, M.D., and Dr. Richard Hadden, M.D., estagency consultants, regarding Plaintiff's
physical limitations, while givingreat weight to the opinionsf Dr. Ludeke and Dr. Conroe
regarding Plaintiff’'s cognitive limitations, eveénough all four were non-examining consultants.

The ALJ could properly give grea weight to the opinions dbr. Ludeke and Dr. Conroe,

1 R, 447.
2 R. 413.
23 R. 83, 98-99.

% See20 C.F.R. §§ 404.1513, 404.1527, 416.913, 416.927.
7



although they were also non-examip sources, as the ALJ found their opinions consistent with
the medical record as a whole ialh revealed that Plaiiff had difficulty with concentration and
relating to other peopfé. Their opinions were also supportegthe opinion of Dr. Karyusuf.

Plaintiff also contends thahe ALJ erred by “selectivelytelying on portions of Dr.
Karyusuf's opinion when he failed to account B Karyusuf's finding tlat Plaintiff have only
superficial contact with others. Despite Btdf's contention, the ALJ did account for this
finding by limiting Plaintiff to occasional publicontact only. Moreover, Plaintiff herself
reported that she had no problems getting aleitig family, friends, neighbors, and others and
also got along with authority figureshich further supports the ALJ’s findirfg.

The Court finds that the ALJ's weighing oftimedical evidence was in accordance with
the regulations and is supped by substardl evidence.

Plaintiff argues that the ALJ’s credibilitiinding failed to comply with the agency’s
regulations and ruling for evaluating credibilitfo the contrary, the ALJ sufficiently explained
his credibility finding consistent with SSR 9§ by discussing what the medical evidence and
other evidence indicated as to the intensity;siseence, and limitingeffects of Plaintiff's
symptoms in contrast to helexations of disabling symptoms. The ALJ found that Plaintiff's
statements regarding the intensity, persisteand, limiting effects of her symptoms were not

entirely credible.

25 See20 C.F.R. §8§ 404.1527 and 416.927.
6 R. 233-34.

2" See Potter v. Colvjr2013 WL 4857731, at *14-15 (E.D. fiie. Sept. 11, 2013) (rejecting the
plaintiff's argument that the ALJ erred @mploying a “boilerplate” credibility finding).



A claimant’s credibility comes into questiavhen her “complaints regarding symptoms,
or their intensity and peisgence, are not supported bigjective medical evidencé® To assess
credibility, the ALJ must considéthe entire case record,”gtuding “any medical signs and lab
findings, the claimant’s own complaints ofnggtoms, any information provided by the treating

physicians and others, as well as any otetvant evidence contained in the recdtd.This

Court is required to “accord the ALJ’'s determinations of credibility great weight and deference

particularly since the ALJ Isathe opportunity, which we do notf observing a witness’s
demeanor while testifying®® However, the ALJ’s credibility finding “must find support in the
record.®!

In the present case, Plaintiff failed to preiobjective medical evidence confirming the
severity of her alleged symptoms, and the reesr@ whole does not indicate that her condition
was of disabling severity. On examinatisnNovember 2010, Plaintiff had no lumbar spine
tenderness, full range of motion, nal reflexes and motor functionp sensory loss in her legs
or feet, and negative straigleg raise testing bilaterally, drher mental condition was nornfal.
On August 18, 2011, Plaintiff had pain and decreaaade of motion in her left shoulder and a

mild reduction in motor strength; howewerays of her shoulder were nornfal. Additionally,

Plaintiff complained of back pain and migraineadaches, but x-rays of her lumbar spine were

2

[ee]

Rogers v. Comm’r of Soc. Se¢86 F.3d 234, 247 (6th Cir. 2007).

2% 1d.

30 Jones v. Comm'r of Soc. Se836 F.3d 469, 476 (6th Cir. 2003) (citations omitted).
¥ d.

%2 R. 305.

33 R. 329-30, 358.



normal and a CT scan of her head was also nofmdiscounting credibility is appropriate
when an ALJ finds contradictions among thedioal reports, claimant’s testimony, and other
evidence®”

The ALJ also found that Plaintg activities were not refleete of her alleged disabling
limitations®®  Plaintiff reported thashe did her own laundry and washed dishes; she also
shopped for groceries and clothing, handlest finances, and scrapbooked. Although not
dispositive, a claimant’s activities may show ttia claimant’'s symptoms are not as limiting as
she alleged’

Plaintiff contends that her medications sed drowsiness. However, the ALJ properly
omitted additional restrictions in his residual ftiaoal capacity finding because the side effects
were not documented in the record.

Finally, Plaintiff argues that the ALJ erred fajling to include the moderate limitations
he found at step three of the sequential evi@naprocess as part of Plaintiff's residual
functional capacity assessmemtd by failing to perform a fution by function assessment of
Plaintiff's non-exertional limitations. The paragh “B” criteria is nota residual functional

capacity assessment. Instead, a residual functeapcity is assessed if it is determined that

34 R. 245, 507-08.
3% See Walters127 F.3d at 531.

% See20 C.F.R. § 416.929(c)(3)(i); SSW-7p; Walters, 127 F.3d at 5&acha v. Sec'y of
Health & Human Servs927 F.2d 228, 231 (6th Cir. 1990).

%7 R. 230-32.See Keeton v. Comm’r of Soc. S8614 WL 5151626 *15 (6th Cir. 2014)
(finding that the ALJ properly considered Pldifgi ability to spend time with family and other
veterans, drive or walk to the local coffee shagd assist with chores around the house, when
assessing the credibility of Plaintiff's subjective complaints).

10



Plaintiff's impairments do not meet or equhé requirements of any listed impairm&hthe
ALJ considers the same evidence considerestegt three when making residual functional
capacity finding, and that was dome this case. Contrary telaintiff's assertions, the ALJ
accounted for Plaintiffs moderate limitationsgocial functioning and concentration and found
that, due to her limitations, Plaintiff could rpf@m only simple job tasks and was limited to
occasional public contact. SSR 96-8p requires tmdy the ALJ’s discssion describe how the
evidence supports the residuahttional capacity assessment.

The ALJ properly considered the relevantdence and resolved any conflicts in the
evidence, and substantial evidence supports mhiknigs. Plaintiff has failed to meet her burden
of proving that her conditiocaused disabling limitatiors.

In response to a hypothetical question timluded Plaintiff's age, education, work
experience, and the ALJ’s assessment of RiEsntesidual functionatapacity, the vocational
expert testified that Plaiiff could perform her past levant work as a custodidh.
Alternatively, the vocational expert identified aamples of other jobs that an individual with
Plaintiff's limitations could perform, such asrthsorter or inspector, that exist in significant
numbers in the national econofly.Plaintiff failed to prove that she had limitations other than
those in the residual functidneapacity and hypothetical quems. Thus, the ALJ properly

relied on the vocational expert’s testimony.

3 See20 C.F.R. § 416.920(a)(d)(3).
39 Seed2 U.S.C. §8 423(d)(5)(A), 1382(a)(3)(H)@0 C.F.R. §§ 416.912(a), (c), 416.929(a).
0 R. 53-54.

4 d.

11



Substantial evidence supportg thLJ’'s determination that &htiff was notdisabled, and
the decision of the CommissionerA§FIRMED.

IT ISSO ORDERED.

§ S. Thomas Anderson
S.THOMAS ANDERSON

CHIEF UNITED STATESDISTRICT JUDGE

Date: Septembel, 2017.
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