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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

MARVIETTA L. HOPPER, )
Plaintiff, ))
VS. )) Case No: 1:14-cv-01190-STA-cgc
COMMISSIONER OF ;
SOCIAL SECURITY, )
Defendant. ))

ORDER AFFIRMING THE DECISION OF THE COMMISSIONER

Plaintiff Marvietta L. Hopperfiled this action to obtain picial review of Defendant
Commissioner’s final decision dging her application for disdily insurance benefits under
Title Il of the Social Security Act (“Act”) andn application for Supplemental Security Income
(“SSI”) under Title XVI of the Act. Plainti’'s applications were denied initially and upon
reconsideration by the Social Sety Administration. Plaintiff tlen requested a hearing before
an administrative law judge (“ALJ"”), whicwas held on December 12, 2012. On March 4,
2013, the ALJ denied the claim. The Appealsuficil subsequently denied her request for
review. Thus, the decision dhe ALJ became the Commissioner’s final decision. For the
reasons set forth below, theaision of the CommissionerAs=FIRMED.

Under 42 U.S.C. § 405(g), a claimant may abtadicial review ofany final decision
made by the Commissioner after a hearing to which he was a party. “The court shall have the
power to enter, upon the pleadireysd transcript ofhe record, a judgment affirming, modifying,

or reversing the decision of tl@mmissioner of Social Secwrtwith or without remanding the
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cause for a rehearing."The Court’s review is limited to termining whether there is substantial
evidence to support tHeBommissioner’s decisichand whether the correct legal standards were
applied®

Substantial evidence is “such relevanidemce as a reasonable mind might accept as
adequate to suppos conclusion? It is “more than a mere scintilla of evidence, but less than a
preponderance>” The Commissioner, not the Court, dearged with theduty to weigh the
evidence, to make credibility tFminations and resolve mater@nflicts in the testimony, and
to decide the case accordin§ly.When substantial evidea supports the Commissioner's
determination, it is concluge, even if substantial ewdce also supports the opposite
conclusion’.

Plaintiff was born on May 12, 1980. She hasigh school education. She alleges that
she became disabled beginning April 2, 2008, durigpaines and bipolar disorder. She has past
relevant work as a sales clerk, assistant manémpn approval agent, waitress, and automotive

service advisor.

1 42 U.S.C. § 405(q).
2 |d.

% Key v. Callahan109 F.3d 270, 273 (6th Cir. 19973ee also Landsaw v. Sec'y of Health &
Human Serys803 F.2d 211, 213 (6th Cir. 1986).

4 Buxton v. Halter246 F.3d 762, 772 (6th Cir. 2001) (quotRighardson v. Peraleg02 U.S.
389 (1971)).

®> Bell v. Comm'r of Soc. Sed.05 F.3d 244, 245 (6th Cir. 1996) (citiBgnsolidated Edison Co.
v. NLRB 305 U.S. 197, 229 (1938)).

® Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1990rum v. Sullivan921 F.2d
642, 644 (6th Cir. 1990%arner v. Heckler745 F.2d 383, 387 (6th Cir. 1984).

" Warner v. Comm’r of Soc. Se875 F.3d 387, 390 (6th Cir. 2004).



The ALJ made the following findings: (1) Pt&if met the insured status requirements
through December 31, 2012; (2) Plaintiff has nujaged in substantial gainful activity since the
alleged onset date; (3) Plaintiff has severe inmpaitts of major depressiwksorder, generalized
anxiety disorder, cervical stensswith radiculopathyarthralgias, migrairee and a history of
substance abuse; but she does not have impairneghts; alone or in combination, that meet or
equal the requirements of any listed impairmmritained in 20 C.F.R. pt. 404, subpt. P, app. 1
of the listing of impairments; (4) Plaintiff retairthe residual functionalapacity to perform a
range of medium work as defined in 20 ®F§ 404.1567(c) and 416.967(c): she can lift and/or
carry (including upward pulling) fifty poundscoeasionally and twenty-five pounds frequently;
stand and/or walk (with normal breaks) for a tatgabout six hours imn eight-hour workday;
sit (with normal breaks) for a total of about sbuns in an eight-hour wkday; push and/or pull
(including operation of hand and/or foobntrols) without limit; understand and remember
simple and detailed (one-to-three step) tasks iastructions; sustain aduate concentration,
persistence, and pace for the above tasksaforhour segments across a normal work day and
work week; interact with and get along adequatahp coworkers, supervisors, and infrequently
with the general public; adapha@ respond to changes in a roetiwork setting; and make/set
work-related plans and goals indadently; (5) Plaintiff is unabléo perform her past relevant
work; (6) Plaintiff was a youngendividual with a high schooldecation on the alleged onset
date; (7) transferability of job #ls is not material to the determination of disability because
using the Medical-Vocational Rud€"the grids”) as a framewodupports a finding that Plaintiff
is not disabled whether or not she has transferable job skills; (8) considering Plaintiff's age,

education, work experience, and residual fumal capacity, there arpbs that exist in



significant numbers in the natidneconomy that Plaintiff can perform; (9) Plaintiff was not
under a disability as defined in the Actaay time through the date of this decisfon.

The Social Security Act defines disability the inability to engage in substantial gainful
activity.? The claimant bears the ultimate burden of establishing an entitlement to b@nefits.
The initial burden of going forward on the claimant to show thhae or she is disabled from
engaging in his or her former employment; theden of going forwardhen shifts to the
Commissioner to demonstrate the existenceawdilable employment compatible with the
claimant’s disability and backgrourid.

The Commissioner conducts the following, fstep analysis to determine if an
individual is disabled withinhe meaning of the Act:

1. An individual who is engaging in substantial gainful activity will not be found to be
disabled regardless of medical findings.

2. An individual who does not have a severpaimment will not be found to be disabled.

3. A finding of disability will be made withdiconsideration of vocanal factors, if an
individual is not working and is suffering from severe impairment which meets the duration
requirement and which meets or equals a listed impairment in Appendix 1 to Subpart P of the
regulations.

4. An individual who can perform work that has done in the pasill not be found to
be disabled.

5. If an individual cannot perform his or rhpast work, other factors including age,
education, past work experience and residiugictional capacity musbe considered to
determine if other work can be performéd.

® R.15-25.

% 42 U.S.C. § 423(d)(1).

19 Born v.Sec'y of Health & Human Sen823 F.2d 1168, 1173 (6th Cir. 1990).
Y.

2 willbanks v.Sec'y of Health & Human Sen&47 F.2d 301 (6th Cir. 1988).
4



Further review is not necessafyit is determined that amdividual is not disabled at
any point in this sequential analy$fs.Here, the sequential analygisoceeded to the fifth step
with a finding that, although Plaintiff cannot perfoher past relevant work, she can perform a
significant number of jobs exiag in the national economy.

Plaintiff argues that substantial evidendoes not support éhALJ's decision. She
specifically argues that the ALJ erred in thesessment of the medical evidence, in the
assessment of her credibility, and in the folation of her residual functional capacity.
Plaintiff's argumentsre not persuasive.

Plaintiff contends that thé&LJ should have afforded controlling weight to a medical
source statement form completed by CarolwhN®n, a nurse practitioner from the Bemis
Medical Clinic. Concerning Plaintiff’'s physicéimitations, NP Newman opined that Plaintiff
could lift a maximum of ten pounds, could standkaabout four hours during the course of a
workday, and could sit an unlimited amount during $hhme workday but she needed to alternate
sitting and standing about everyrth minutes. She opined thatamtiff would need to lie down
during the day for undetermined amount of tim&ccording to NP Newman, Plaintiff's MRI
had shown cervical stenosis and bulging diskkich explained why she needed workplace
restrictions. Plaintiff was limited to occasial postural activitiesike twisting, bending, and
climbing stairs, and she is unable to climb ladd®laintiff's reaching and pushing/pulling were
“affected” by her impairments to an unspecifiedeex. NP Newman opineithat Plaintiff had a

balance impairment due to her medicatiand that she had amxiety disordet?

13 20 C.F.R. § 404.1520(a).

14 R. 548-49.



As for Plaintiff's mental functioning, NP Newman opined that Plaintiff had marked
restrictions in her abtly to understand and remember simple instructions and in her ability to
make judgments on complex work-related decisan Plaintiff had moderatestrictions in her
ability to handle the other intellectual demandsvofk, including her ability to carry out simple
instructions, make judgments on simple woekated decisions, understand/remember complex
instructions, and carry out complex instructioN® Newman explained th&laintiff’'s narcotic
pain medications affected her ability to function. NP Newman further opined that Plaintiff did
not have any social restrictiofrs.

Medical opinions are to be weighed by ftrecess set forth in 20 C.F.R. § 404.1527(c).
Under the treating physem rule, an ALJ must give conliing weight to the opinion of a
claimant’s treating physician if it “is welupported by medically acceptable clinical and
laboratory diagnostic techniques aisdnot inconsistent with thether substantial evidence in
[the claimant’s] case record® The term “not inconsistent” is meant to convey that “a well-
supported treating source medical opinion needbeosupported directly by all of the other
evidence, (i.e., it does not have to be consistéhtall the other evidence) as long as there is no
other substantial evidea in the case record that contrslior conflictswith the opinion.*’

Generally, an opinion from a medical sourceovitas examined a claimant is given more
weight than that from a sourcehw has not performed an examinatidmnd an opinion from a

medical source who regularly treats the claimaafffiesrded more weighhan that from a source

15 R, 937-38.

1620 C.F.R. § 404.1527(c)(2).
17 Soc. Sec. Rul. 96-2P.

18 20 C.F.R. § 404.1502, 404.1527(c)(1).



who has examined the claimant but does not have an ongoing treatment relatforishigher
words, “[t]he regulations provide progressivetpre rigorous tests for weighing opinions as the
ties between the source of the opimiand the individual become weakét.”Opinions from
nontreating sources are not assds$or “controlling weight.” Instead, these opinions are
weighed based on specialization, consistency, stgdmbty, and any other factors “which tend

to support or contradict the opinion” may bensidered in assessing any type of medical
opinion?* State agency consultants are highly gielifspecialists who are also experts in the
Social Security disability programs, and their opinions may be entitled to great weight if the
evidence supports their opinioffs.

The weight assigned to a medi opinion can also depend wamether the source is an
“acceptable medical source” or an “other medical souitBdth acceptable and other medical
sources are assessed by the above criteria. \&hil®ther medical source” can sometimes be
assigned significant weight, a competing acceptatédical source opinion is due more weight
than an otherwise identical “other medicalurce” opinion. The ALJ has more discretion in

evaluating the weight to be assigrte other medical source opinioffs.

19 1d. § 404.1502, 404.1527(c)(2).

%0 Soc. Sec. Rul. No. 96-6p.

21 20 C.F.R. § 404.1527(c).

?2 See20 C.F.R. § 404.1527(e)(2)(i).

23 SeeSocial Security Ruling (SSR) 06-3pee als®0 C.F.R. § 416.913(a) (explaining that
non-physician medical professionalse other medical sourcsbe distinguished from
acceptable medical sources like physicians).

24 Only an acceptable medical soeican be given controlling weigieeSSR 06-3p, *2 (“only

‘acceptable medical sources’ can be consideeating sources, as defined in 20 CFR 404.1502
and 416.902, whose medical opinions may be entitled to controlling weight.”).
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The Court finds that the ALJ adequately expéd why he gavettle weight to NP
Newman’s opinion. For example, NP Newmamygested that Plaintiff's bulging disks in her
back and neck were responsible for Plaintiff snp&ut Plaintiff's MRI scans showed that there
was no nerve root impingemenit.An acceptable medical sourd®r. Eric Homberg, reviewed
Plaintiff's cervical spine MRI and concluded that the mild disc disease shown on the scan did
“not correlate with the distribution of her pain complaifft.Additionally, NP Newman’s
medical source statement confldtevith her own treatment notewhich did not describe the
level of impaired gait or strength deficgaggested by her medical source statements.

Finally, the ALJ pointed out that NP Wenan’s medical opinion described mental
restrictions that were not supported by the récéor instance, NP Newman suggested that
Plaintiff had marked restrictiona her ability to complete even simple tasks, but evidence from
acceptable medical sources like Biennon found that Plaintiff’'s cognitive ability, memory, and
concentration were not impairéd.

Plaintiff argues that the ALJ should havelided functional limitations based on her
headache-related complaints. While the ALJ agreed that Plaintiff had headaches that reduced her
residual functional capacity, lsstantial evidence upports the ALJ's conclusion that the
headaches were not as long-lastingevere as Rintiff claims.

Although Plaintiff sought freuent care for her headash) her doctors found little
objective evidence consistent witie extent of her alleged comits. Plaintiff had an MRI of

her cervical spine, which showedngenital stenosis of the central canal, and mild narrowing,

5 R. 531-32, 548, 560-61.
6 R. 970.

2T R. 405-06.



but no focal or acute disc herniationdano significant nerve root impingeméftDr. Homberg
reviewed Plaintiff's cervical spe MRI and concludethat the mild disc disease shown on the
scan did “not correlate with the distributiontadr pain complaint,” although he believed the scan
provided an explanation for her headacte®laintiff complained of a headache and requested
pain medication at the emergency room on Jn2012, but her neurological examination was
normal®

Plaintiff was generally consistent in taly her doctors that her medications were
effective in relieving her chronic pain. Foragmple, treatment notes from June and July 2012
show that Plaintiff told her doctors that meation was effective for lieving her chronic paif
Although Plaintiff complained #t her pain medications digbt help on April 16, 2012, NP
Newman told Plaintiff that she should be using the pain medications sparingly, consistent with
the concern that Plaintiffas overusing her medicatioftfs.

Consultative examiners Stephen K. Goewey, M.D., and Robert Kennon, Ph.D., failed to
find clinical evidence supporting &htiff's alleged limitations. Although Plaintiff claimed that
she had a spot on her brain that was beingvi@tbby doctors and had migraines three times a
week, Dr. Goewey’s physical examination wasnpletely normal, including normal gait and

normal strength, even though he noted fkintiff gave “suboptimal effort*® He concluded

8 R.531-32, 560-61.
29 R. 970.

% R.538.

3 R.501-27.

%2 R. 965.

%3 R. 393-94.



that Plaintiff could lift up to one hundred pwis and that she could sit/stand/walk enough to
tolerate a full workday*

Dr. Kennon saw Plaintiff for a psychologicaxamination. Plaintiff denied any
significant medical problems besides migrairend showed no difficulties understanding or
remembering, and she had normal gait. Plaintiff admitted that she had a hydrocodone addiction
in the past> Dr. Kennon opined that her ability torcentrate on simple tasks, remember, and
interact socially was normal. He concluded that Plaintiffould perform simple tasks and
interact with otherg’

Substantial evidence supports the weight gjite the medical evehce and opinions in
the record and the evaluation of Plaintiffesidual functional capacity. The ALJ properly
determined that Plaintiff could perform a ranger@dium work, and Plaiiff has failed to show
that she is otherwise more limited.

Next, Plaintiff complains that the ALJ incently assessed her cilaitity. A claimant’s
credibility comes into question when his or her “complaints regarding symptoms, or their
intensity and persistenc@re not supported by objective medical eviderite. To assess
credibility, the ALJ must considéthe entire case record,”¢tuding “any medical signs and lab

findings, the claimant’s own complaints ofnggtoms, any information provided by the treating

¥ R. 397.
% R. 404,
% R. 405-06.
%" R. 406-07.

% Rogers v. Comm'r of Soc. Set86 F.3d 234, 247 (6th Cir. 2007).

10



physicians and others, as well as any otetvant evidence contained in the recotd.This

Court is required to “accord the ALJ’'s determinations of credibility great weight and deference
particularly since the ALJ Isathe opportunity, which we do notf observing a witness’s
demeanor while testifying’® although the ALJ’s credibilitfinding must find support in the
record.

Here, the ALJ sufficiently explained his creitlity finding consistent with SSR 96-7p by
discussing what the medical evidence and roteeidence indicated as to the intensity,
persistence, and limiting effects Blaintiff’'s symptoms in contrasd her allegations of disabling
symptoms. As the ALJ determined, Plaintiffreatment history, history of drug-seeking, and
lack of intense medical care all suggested Btaintiff's headaches amather problems were not
as severe as she alleged.

Plaintiff admits that doctors accused hedafig-seeking behavior, but she claims that it
did not happen enough times to be relevant. Tatm¢rary, the record i®plete with references
to the concerns of Plaintif’ medical care providers aboutrhdrug-seeking behavior. For
instance, on August 1027, NP Newman noted that anothes\ypder had called to warn her that
Plaintiff had exhibited drug-seekjrbehavior when she requestahbien and then “stormed out
of the office angry” after being told she would not receive additional medication.

Additionally, at one point, Plaintiff clainte that she had a headache but that her
medications had all been stolen by workerbet house; she was refused the extra medication

and told to return with a police report to vertigr story, but there is no evidence that she did

¥ 1d.
0 Jones v. Comm'r of Soc. Se836 F.3d 469, 476 (6th Cir. 2003) (citations omitted).

4 R. 342.
11



s0*? On October 3, 2007, Plaintiff was denied cold medication due to the risk of her overdosing
since she was also taking narcofit&n April 9, 2009, doctors refused to refill her narcotic pain
medication because she had received thiyrocodone just a few days previou§lyOn April

10, 2009, Downtown Medical Clinic reported thaintiff was “known for going all over town
[and] for using children tget controlled substance¥.”

Abuse potential was noted on July 2, 2009, and July 20, 40@h February 4, 2010,
NP Newman received a reportoalh Plaintiffs excessive emgency room visits, and NP
Newman reminded Plaintiff that she was supposed to get narcotics only fr6fn her.

On April 9, 2012, NP Newman noted thataidliff was complaining of a four-day
headache, but she refused Pléfistiequest for pain medicatiofts. Several dayfater, Plaintiff
requested a refill of Xanax, but NP Newman agafased, explaining that her refill was not due
for five more days and warning Plaintiff thstte should not take more than prescrifedn
May 15, 2012, Plaintiff complained of a long#ag headache, and NP Newman again refused

to give Plaintiff more narcotic¥.On May 30, 2012, NP Newman reported that Plaintiff asked

2 R. 340-41.
* R. 335.
* R. 308.
* R. 306.
% R. 295-97.
" R. 272.
8 R. 975.
49 R. 967.

0 R 9509,
12



for Xanax but that she would “ngtve any more Xanax today” arldat Plaintiff “must take [it]
as prescribed™

On June 11, 2012, Plaintiff reported to the emergency room complaining of a headache,
but the attending doctor “asked [tpatient] 3 times directly and specifically when the last time
she saw and received/filled a praption,” and that the patient ianswered each time that she
had not received them since FebrufryHowever, a computer printout that showed she had
filled a prescription for 120 Lortab just tweldays previously, and &htiff responded, “[Oh]
yeah, | forgot.®® Plaintiff still asked for the prescription.

Plaintiff even admitted to Dr. Kennon thette had a history of prescription drug abifse.
In making his credibility determation, it was not error for the Altd consider that Plaintiff was
drug-seeking and had been accused herin§ueer children to obtain medicatiorts.

Plaintiff's daily activities alsa@ontradicted her claims ofshibling impairments. Plaintiff
told Dr. Kennon that she performed distashing, vacuuming, seping, light chores,
maintenance and yard work and thae stould care for herself independerfiyDr. Kennon

noted that Plaintiff “appears to be able to cavgt most daily chore activities with adequate

°l R. 956.

°? R. 567.

> R. 567.

> R. 404,

> See Byrd v. Comm’ r of Social S&013 WL 1150138, at *7 (N.D. Ohio Jan. 14, 2013),
report and recommendation adopte&®13 WL 1154295 (N.D. Ohio Mar. 19, 2013) (“[A]
claimant’s drug-seeking behavicoupled with refusals byedating physicians to prescribe

narcotics is sufficient to undernarthe claimant’s credibility.”)

%6 R. 404.

13



effectiveness and persistencé.”Plaintiff reported that her se hurt because she had run into
her daughter while playing basketb#llThe ALJ could properly take note of Plaintiff's
admissions regarding her daily activities as part of his overall assessment of Plaintiff's
credibility.>®

The Court finds no error in the ALJ’s cretlity determination because Plaintiff did not
provide objective medical evidende establish the intensity and persistence of her alleged
symptoms, and the record as a whole doesinthtate that her coimiibn was of disabling
severity. Although Plaintiff mrsented objective medical evidenof an underlying medical
condition and the ALJ found that her impairmerdsld reasonably causeettkind of limitations
alleged by Plaintiff, Plaintiff's statements abdié intensity, persistencand limiting effect of
her alleged symptoms were not entirely credible because they were inconsistent with the
evidence of record. The ALJ carefully considetieel record as a whole. Accordingly, the ALJ’s
credibility determination isugported by substantial evidence.

At step five, the Commissioner must identfgignificant number gbbs in the economy
that accommodate the claimant's residual functional capacity and vocational Profflee

Commissioner may carry this burden by applying the §ridghich direct a conclusion of

" R. 404.
% R. 312.
%9 See Temples v. Comm’r of Soc. S&E5 F. App’x 460, 462 (6th Cir. 2013) (“Further, the
ALJ did not give undue consideration to Temples’ ability to perform day-to-day activities.

Rather, the ALJ properly considered this abidis/one factor in determining whether Temples’
testimony was credible.”); 20 C.F.R. 88 404.1529, 416.929.

0 Jones 336 F.3d at 474.

®1 20 C.F.R. Pt. 404, Subpt. P, App. 2.
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“disabled” or “not disabled” based on theaichant’'s age and education and on whether the
claimant has transferable work skifs.

Here, the ALJ found that Plaintiff's ability tperform all or substantially all of the
requirements of medium work has been imgetg additional limitations. To determine the
extent that these limitationsasted the unskilled medium occupational base, the ALJ sought the
testimony of a vocational expert who testifiedttiPlaintiff’'s impairments would not preclude
her from performing work that exists in significant numbers in the national economy, including
work as a kitchen helper, hand packager, and driver h&lpefhus, substantial evidence
supports the ALJ's determinatiothat Plaintiff was not disded, and the decision of the
Commissioner iIAFFIRMED.

IT ISSO ORDERED.

s S. Thomas Anderson
S. THOMAS ANDERSON
CHIEF UNITED STATES DISTRICT JUDGE

Date: July 20, 2017.

%2 Wright v. Massanari321 F.3d 611, 615 (6th Cir. 200Bxrton v. Sec’y of Health & Human
Servs, 893 F.2d 821, 822 (6th Cir. 1990).

© R. 25.
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