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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

RICKY Q. LIVELY, )

Plaintiff, ))
VS. : ) No. 1:14-cv-1241-JDT-egb
CHERRY LINDAMOOD, et al., ))

Defendants. : )

ORDER DISMISSING COMPLAINT AND GRANTING LEAVE TO AMEND

On September 16, 2014, Plaintiff Ricky Q. Uiwg“Lively”) who is an inmate at the
Morgan County Correctional Complex in Watrburg, Tennessee fipgd aecomplaint pursuant
to 42 U.S.C. § 1983 based on events occurandVhiteville Correctioal Facility (“WCF”)
accompanied by a motion asking leave to proéeddrma pauperis(ECF Nos. 1 & 2). In an
order issued September 3, 2014, ©eurt granted leave to procead forma pauperisand
assessed the civil filing fee pursuant to thederikitigation Reform Act of 1006 (“PLRA”), 28
U.S.C. 88 1915(a)-(b). (ECF No. 4). The @leshall record the defendants as Cherry
Lindamood and Mrs. Doaks, Nurse Practioner.

. THE COMPLAINT AND AMENDED COMPLAINT

Lively alleges that in January 2013, when dreived at WCF, henformed unnamed
individuals during intake of hislepatitis C condition and was told that he would be given blood
work on a regular basigCompl. 2, ECF. No. 1.}.ively contends thah August his blood work
was ordered, but not takenld.] He also alleges that Defenddhaks stated that they would

take his blood. I¢l.) In his amended complaint, Livetfaims that his blood was only taken in
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December of 2013, and then again in Septer@béd, after a grievance wdiled. (Amended
Compl. 12, ECF No. 4.) Lively added an allega that Defendant Doaks stated he is not
eligible for treatment due to having tads and being a previous drug usdd.)( Lively requests
adequate medical attention and treatment as well as money damages from both Defendants for
pain and suffering. 14.)

[I. ANALYSIS

A. ScreeningandStandard

The Court is required to screen prisoner clamps and to dismiss any complaint, or any
portion thereof, if the complaint—

(1) is frivolous, malicious, or fails tgtate a claim upon which relief may be
granted; or

(2) seeks monetary relief from a defendant who is immune from such relief.
28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in tese states a claim on which relief may be
granted, the standards under FedCR. P. 12(b)(6), as stated Ashcroft v. Igbgl556 U.S. 662,
677-79 (2009), and iBell Atlantic Corp. v. TwombJy650 U.S. 544, 555-57 (2007), are applied.
Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting all well-pleaded allegations in
the complaint as true, the Court ‘consider[s¢ tfactual allegations in [the] complaint to
determine if they plausibly suggemt entitlement to relief.”Williams v. Curtin 631 F.3d 380,
383 (6th Cir. 2011) (quotingybal, 556 U.S. at 681) (alteration iniginal). “[P]leadings that . . .
are no more than conclusions . . . are not entitled to the assumption of truth. While legal
conclusions can provide theafmework of a complaint, they must be supported by factual
allegations.” Igbal, 556 U.S. at 67%ee also TwombJy650 U.S. at 555 n.3 (*Rule 8(a)(2) still

requires a ‘showing,’ rather than a blanket agsertof entittement to relief. Without some



factual allegation in the complaint, it is hardsee how a claimant calikatisfy the requirement
of providing not only ‘fair notice’ of the naturef the claim, but also ‘grounds’ on which the
claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d

at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factually frivolous under 88 1915A(b)(1) and
1915(e)(2)(B)(i) is a separate issue fravhether it fails to state a claim for
relief. Statutes allowing a complaintibe dismissed as frivolous give “judges
not only the authority to dismiss a cfaibased on an indisputably meritless
legal theory, but also the unusual pou@ipierce the veil of the complaint’s
factual allegations and dismiss thoskaims whose factual contentions are
clearly baseless.”Neitzke 490 U.S. at 327, 109 &t. 1827 (interpreting 28
U.S.C. § 1915). Unlike a dismissal foilfae to state a claim, where a judge
must accept all factual allegations as tigeal, 129 S. Ct. at 1949-50, a judge
does not have to accept “fantastic or delnal’ factual allegations as true in
prisoner complaints that are reviewed for frivolousneNgitzke 490 U.S. at
327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to less sgyent standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.’Williams 631 F.3d at 383
(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Rro selitigants and prisoners
are not exempt from the requirements of the Federal Rules of Civil Procedure. As the Sixth
Circuit has explained:

Before the recent onslaught pfo se prisoner suits, the Supreme Court
suggested thairo secomplaints are to be held to a less stringent standard than
formal pleadings drafted by lawyersSee Haines v. Kerned04 U.S. 519
(1972) (per curiam). Neither that Counor other courts, however, have been
willing to abrogate basic pleading essentialprim sesuits. Seee.qg, id. at 521
(holding petitioner to standards Gbnley v. Gibson Merritt v. Faulkner 697
F.2d 761 (7th Cir.) (duty tbe less stringent withro secomplaint does not
require court to conjure up unplead allegationg)t. denied 464 U.S. 986
(1983);McDonald v. Hal] 610 F.2d 16 (1st Cir.1979) (samérrell v. Tisch
656 F. Supp. 237 (D.D.C. 1987)pro se plaintiffs lsould plead with requisite
specificity so as to give defendants notidédlsey v. Collins90 F.R.D. 122
(D. Md. 1981) (evemro selitigants must meet some minimum standards).



Wells v. Brown891 F.2d 591, 594 (6th Cir. 1989ge also Brown v. Matauszadko. 09-2259,
2011 WL 285251, at *5 (6th Cir. Jan. 31, 2011) (affirming dismissarofsecomplaint for
failure to comply with “unique pleading regements” and stating “a court cannot ‘create a
claim which [a plaintiff] has not spelled out in his pleading™) (quot@igrk v. Nat'l Travelers
Life Ins. Co, 518 F.2d 1167, 1169 (6th Cir. 1975)) (alteration in origirlyne v. Sec'y of
Treas, 73 F. App’'x 836, 837 (6th Cir. 2003) (affirmirgyia spontedismissal of complaint
pursuant to Fed. R. Civ. P. 8(a)(2) and stating]€ifher this court nor the district court is
required to create Payne’s claim for hec?;Pliler v. Ford 542 U.S. 225, 231 (2004) (“District
judges have no obligation to ad counsel or paralegal poo selitigants.”); Young Bok Song v.
Gipson 423 F. App’x 506, 510 (6th Cir. 2011) (“[W]esdine to affirmatively require courts to
ferret out the strongest cauef action on behalf giro selitigants. Not ony would that duty be
overly burdensome, it would transform the courts froentral arbiters of disputes into advocates
for a particular party. While courts are progecharged with protectintghe rights of all who
come before it, that responsibility does not encasspadvising litigants de what legal theories
they should pursue.”).
B. § 1983 Claim

Lively filed his amended complaint on tle®urt-supplied formfor actions under 42
U.S.C. § 1983. (ECF No. 4.) Section 1983 provides:

Every person who, under color ofiyastatute, ordinace, regulation,

custom, or usage, of any State or Territoryhe District of Columbia, subjects,

or causes to be subjectedyaitizen of the United States other person within

the jurisdiction thereof to the deprivatiohany rights, privilges, or immunities

secured by the Constitution and laws, shallidele to the party injured in an

action at law, suit in equity, or other proper proceeding for redress, except that

in any action brought against a judicidficer for an act or omission taken in

such officer's judicial capacity, injutiee relief shall not be granted unless a

declaratory decree was violated or @eatory relief was unavailable. For the
purposes of this section, any Act obi@ress applicable ebusively to the



District of Columbia shall be consideréd be a statute of the District of
Columbia.

To state a claim under 42 U.S&1983, a plaintiff must allege tnelements: (1) a deprivation
of rights secured by the “Constitution and laws” of the United States (2) committed by a
defendant acting under color of state ladickes v. S.H. Kress & Co398 U.S. 144, 150

(1970).

1. Defendant Lindamood, Supervisor

It is clear that Bryant sues Defendant Lindach®ecause of her supervisory capacities as
Warden at WCF. (Compl. 2, ECF No. 1.) dén 42 U.S.C. § 1983, “[glovernment officials may
not be held liable for the unconstitutional daot of their subordinates under a theory of
respondeat superidr Ashcroft v. Igbal556 U.S. at 676ee also Bellamy v. Bradley29 F.2d
416, 421 (6th Cir. 1984). Thus, “a plaintiff myéad that each Govearnent-official defendant,
through the official’s own official a@ins, violated the Constitution.lgbal, 556 U.S. at 676.

There must be a showing that the supernvencouraged the specific instance of

misconduct or in some other way directlyrtpapated in it. At a minimum, a §

1983 plaintiff must show that a supervisaf§icial at least implicitly authorized,

approved or knowingly acquiesced inethunconstitutional conduct of the

offending subordinates.
Bellamy 729 F.2d at 421 (citation omitted). Aupervisory official, who is aware of the
unconstitutional conduct of his drer subordinates, but fails &xt, generally cannot be held
liable in his or her individual capacityGrinter v. Knight 532 F.3d 567, 575-76 (6th Cir. 2008);
Gregory v. City of Louisville444 F.3d 725, 7516th Cir. 2006);Shehee v. Luttrell199 F.3d
295, 300 (6th Cir. 1999}).illard v. Shelby Cnty. Bd. of Edycr6 F.3d 716, 727-28 (6th Cir.

1996). The complaint does not allege tBefendant Lindamood, through her own actions,

violated Lively’s rights.



2. Eighth Amendment Claim for Medidaldifference againsDefendant Doaks

The Eighth Amendment to the United Statégnstitution prohibits cruel and unusual
punishmentSee generally Wilson v. Seit&)1 U.S. 294 (1991). An Eighth Amendment claim
consists of both objectivend subjective componentd-armer v. Brennan511 U.S. 825, 834
(1994);Hudson v. McMillian 503 U.S. 1, 8 (1992Wilson 501 U.S. at 298\Villiams v. Curtin
633 F.3d at 383Mingus v. Butler,591 F.3d 474, 479-80 (6th Cir. 2010). The objective
component requires that the deptiva be “sufficiently serious.” Farmer, 511 U.S. at 834;
Hudson 503 U.S. at 8yVilson 501 U.S. at 298.

Under Estelle v. Gamble429 U.S. 97, 104 (1976), “delitze indifference to serious
medical needs of prisoners constitutes thenacessary and wanton infliction of pain,. . .
proscribed by the Eighth Amendment.” Howevest “every claim by a prisoner that he has not
received adequate medical treatment statemlation of theEighth Amendment.”Estelle 429
U.S. at 105. “In order to state a cognizablaim| a prisoner must allege acts or omissions
sufficiently harmful to evidence deliberate indiffece to serious medicakads. It is only such
indifference that can offend ‘evolving standardf decency’ in vidtion of the Eighth
Amendment.”ld. at 106.

Within the context oEstelleclaims, the objective compaomierequires that the medical
need be sufficiently seriougdunt v. Reynolds974 F.2d 734, 735 (6th Ci1992). “A medical
need is serious if it is one that has beagdosed by a physician asmdating treatment or one
that is so obvious that even a lay persavult easily recognize theepessity for a doctor’'s
attention.” Ramos v. Lamp639 F.2d 559, 575 (10th Cir. 1980) (quotirepman v. Helgemoe

437 F. Supp. 269, 311 (D.N.H. 1977)).



To make out a claim of an Eighth Amendmé&istelle violation, a prisoner must plead
facts showing that “prison authorities have @enieasonable requests for medical treatment in
the face of an obvious need for such attentdnere the inmate is thereby exposed to undue
suffering or the threat dingible residual injury.” Westlake v. Luca$37 F.2d 857, 860 (6th
Cir. 1976). The Court cldied the meaning of diberate indifference ifrarmer v. Brennanas
the reckless disregard of a substantial risk of serious harm; mere negligence will not saiffice.
511 U.S. at 835-36. Lively’'s complaint does mobvide any statement of harm created by
Defendant Doaks’ actions. His only claim is thatasked for blood to be taken, and it has not
been taken on a regular basis. Because them adlegation of harnDefendant Doaks’ actions
no not rise to deliberate indifferee to a serious medical neetlhe allegations are insufficient
to demonstrate circumstances endangering tiffaom causing him harm amounting to the cruel
and unusual punishment prohibited by the Eighth Amendment.

C. Motion to Appoint Counsel

On September 24, 2014, Lively filed a motiom &ppointment of counsel. (ECF No. 6.)
Pursuant to 28 U.S.C. § 1915(d), the “court may regae attorney to represent any such person
unable to employ counsel.” Howayé[tlhere is noconstitutional or . . statutory right to
counsel in federal civil cases.Farmer v. Haas 990 F.2d 319, 323 (7th Cir. 1993), and “§
1915(d) does not authorize the federal courtsntke coercive appointments of counsel” to
represent indigent civil litigant8fallard v. United States Dist. Coud90 U.S. 296, 310 (1989).
Generally, a court will only appoinbansel in exceptional circumstancedlillett v. Wells 469
F. Supp. 748, 751 (E.D. Tenn. 1977). Although “no comprehensive definition of exceptional
circumstances is practicalBranch v. Cole 686 F.2d 264, 266 (5th Cit982), courts resolve

this issue through a fact-specific inquirWilborn v. Escalderon789 F.2d 1328, 1331 (9th Cir.



1986). Examining the pleadings and documentsertith, the Court analyzes the merits of the
claims, the complexity of the case, the selitigant’s prior efforts to retain counsel, and his
ability to present the claimsHenry v. City of D&oit Manpower Dep’t 763 F.2d 757, 760 (6th
Cir. 1985);Wiggins v. Sargen753 F.2d 663, 668 (8th Cir. 1985).

As a general rule, counsel should be appoimeidvil cases only ifa litigant has made “a
threshold showing of somielihood of merit.” Cooper v. A. Sargenti Co877 F.2d 170, 174
(2d Cir. 1989). Because the complaintade dismissed, the motion is DENIED.

[l. LEAVE TO AMEND

The Sixth Circuit has held that a districourt may allow a prisoner to amend his
complaint to avoid gua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,
951 (6th Cir. 2013)see alsdBrown v. R.J, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.
22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).
Leave to amend is not required where a deficiency cannot be d@ean 2013 WL 646489, at
*1; Gonzalez-Gonzalez v. United Sta@s7 F.3d 31, 37 (1st Cir. 200 T his does not mean, of
course, that eversua spontalismissal entered without prior tice to the plaintiff automatically
must be reversed. If it is crystal clear thia plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{srayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)in(“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shaaltkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahaheritless complaint that cannot be salvaged by

amendment comports with due process and doesfnioge the right of access to the courts.”).



V. CONCLUSION

The Court DISMISSES the complaint for failuie state a claim on which relief can be
granted pursuant to 28 U.S.C. 88 1915(e)(®)(Band 1915A(b)(1). However, with the
exception of Lively’s § 1983 claims againstfBredant Lindamood, the court cannot conclude
that any amendment to Lively’s claims would be futile as a matter of law. Therefore, Lively is
GRANTED leave to amend his complaint asDtefendants Doaks. Any amendment must be
filed within thirty (30) days of the date of entoy this order. Lively isadvised that an amended
complaint supersedes tbeginal complaint and nat be complete in it#ewithout reference to
the prior pleadings. The text of the complamist allege sufficient facts to support each claim
without reference to any extraneous documenty @xhibits must be identified by number in the
text of the amended complaint and must be attathélde complaint. Aclaims alleged in an
amended complaint must arise from the facts alleged in the original complaint or the first
amended complaint. Lively may add additiodafendants provided th#te claims against the
new parties arise from the acts and omissions set forth in the original or first amended
complaints. Each claim for relief must be sthin a separate count and must identify each
defendant sued in that countf Lively fails to file an anended complaint within the time
specified, the Court will asseasstrike pursuant to 28 U.S.€1915(g) and enter judgment.

Lively shall promptly notify the Clerk ofrey change of address or extended absence.
Failure to comply with these requirements, ay ather order of the Cotyrmay result in the
dismissal of this case without further notice.

IT IS SO ORDERED.
sJames D. Todd

JAMESD. TODD
UNITED STATES DISTRICT JUDGE




