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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

MELVIN THOMAS HOLCOMB, JR, )

Plaintiff, ))
VS. : ) No. 1:14-1255-JDT-egb
MELVIN BOND, et al., ))

Defendants. : )

ORDER DISMISSING COMPLAINT AND GRANTING LEAVE TO AMEND

On September 26, 2014, Plaintiff Melvin ThasnHolcomb, Jr. (“Holcomb”), who is
confined as an inmate of Haywood County {diil”) in Brownsvlle, Tennessee, filed jpro se
complaint pursuant to 42 U.S.C. 8§ 1983, includingnotion for injunctive relief, and a motion
asking leave to proceeidd forma pauperis (ECF Nos. 1 & 2). On September 29, 2014,
Holcomb was ordered by this Court to compigh 28 U.S.C. § 1915(a)(2) or pay the $400 Civil
Filing Fee. (ECF No. 5.) On October 10, 2014|ddmb paid the case initiation fee. (ECF No.
6.) The Clerk shall record the defendantsSaeriff Melvin Bond, Captain (“Cpt.”) Tonya
Fisher, Lieutenant (“Lt.")Cedrick Tyus, Haywood CountyFamily Nurse Practioner (“FNP”)
Don Willie, Registered Nurse (“RN”) Janice We Licensed Practical Nurse (“‘LPN”) Tiffany

Powell, and Con-Med Services.

The Court construes the allegations agdalfsywood County Mayor Franklin Smith as
an attempt to assert a claim against Hayw@milinty. The Clerk is directed to terminate
Haywood County Mayor Franklin Smith as a defendant.
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. THE COMPLAINT

Holcomb alleges that he has been refusedicaé treatment for a hernia. (Compl. 2,
ECF No. 1.) In his Motion for Injunctive Relief, which serves to detail Holcomb’s complaint,
Holcomb states that in early 2011, Defendant Wakat him with Deputy Josh Maters, who is
not a party to this complaint, to Haywood P&mergency Room for evaluation. (Motion for
Injunctive Relief at 3, ECF No. 3-1.) Holcomb cemdls that a hernia wasnfirmed with orders
to return the next day, but he waveetaken back to the hospitalld.) Holcomb states that he
complained of pain to Defendant Willie from 2011 to 2014. On October 22, 2013, Holcomb
alleges that an abdominal x-resas taken verifying a large herraad the needf surgery. Id.)
Holcomb states that on August 4, 2014, Defendlditite ordered him a new mat for his hernia,
and on September 4, 2014, Defendant Willie wrot® a “script” for a bottle of laxative;
however, no surgery has been ordered and Holcomb’s pain contihadigs. (

On November 15, 2013, Holcomb alleges thatmet with Defendant Bond to request
surgery, but all requests were deniett. &t 1.) Similarly, Holcomb sent a letter to Haywood
County Mayor Smith asking for help, bbe did not receive a responseld. (at 2.) The
complaint states that Defendant Tyus was awar Holcomb’s requestor a hernia surgery
because Defendant Tyus waisthe meeting with Defenda®ond, and Defendant. Tyus had
previously asked another officer torgaHolcomb due to Holcomb’s pain.ld() Additionally,
Holcomb alleges that Defendants Webb and Powelk \aevare of his hernia and have not taken
any steps to help him.Id{ at 3.) Similarly, Holcomb statekat Con-Med Services has not

helped him get surgery for his hernidd. @t 4.)



Holcomb further alleges that he has been etk transfer, that he has not been allowed
recreation time, sunshine or fresh air since Bet®5, 2011, and that he fears for his health and
safety since Defendant Fishegned a warrant on himld( at 1.)

Holcomb is seeking injunctive relief and monetary damages in the amount of $1 million
dollars.

[I. ANALYSIS

A. ScreeningandStandard

The Court is required to screen prisoner clamps and to dismiss any complaint, or any
portion thereof, if the complaint—

(1) is frivolous, malicious, or fails tgtate a claim upon which relief may be
granted; or

(2) seeks monetary relief from a defendant who is immune from such relief.
28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in tese states a claim on which relief may be
granted, the standards under FedCR. P. 12(b)(6), as stated Ashcroft v. Igbgl556 U.S. 662,
677-79 (2009), and iBell Atlantic Corp. v. TwombJy650 U.S. 544, 555-57 (2007), are applied.

Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting all well-pleaded allegations in
the complaint as true, the Court ‘consider[s¢ tfactual allegations in [the] complaint to
determine if they plausibly suggemt entitlement to relief.”Williams v. Curtin 631 F.3d 380,

383 (6th Cir. 2011) (quotingybal, 556 U.S. at 681) (alteration iniginal). “[P]leadings that . . .

are no more than conclusions . . . are not entitled to the assumption of truth. While legal

conclusions can provide theafmework of a complaint, they must be supported by factual



allegations.” Igbal, 556 U.S. at 67%ee also Twomblyb50 U.S. at 555 n.3 (“Rule 8(a)(2) still
requires a ‘showing,’ rather than a blanket agsertof entittement to relief. Without some
factual allegation in the complaint, it is hardsee how a claimant calikatisfy the requirement
of providing not only ‘fair notice’ of the naturef the claim, but also ‘grounds’ on which the
claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d

at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factually frivolous under 88 1915A(b)(1) and
1915(e)(2)(B)(i) is a separate issue fravhether it fails to state a claim for
relief. Statutes allowing a complaintibe dismissed as frivolous give “judges
not only the authority to dismiss a cfaibased on an indisputably meritless
legal theory, but also the unusual pow@mierce the veil of the complaint’s
factual allegations and dismiss thoskaims whose factual contentions are
clearly baseless.”Neitzke 490 U.S. at 327, 109 &t. 1827 (interpreting 28
U.S.C. § 1915). Unlike a dismissal foilfae to state a claim, where a judge
must accept all factual allegations as tigeal, 129 S. Ct. at 1949-50, a judge
does not have to accept “fantastic or delnal’ factual allegations as true in
prisoner complaints that are reviewed for frivolousneNgitzke 490 U.S. at
327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to less sgyent standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.'Williams 631 F.3d at 383
(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Rro selitigants and prisoners
are not exempt from the requirements of the FddRules of Civil Procedure. As the Sixth
Circuit has explained:

Before the recent onslaught pfo se prisoner suits, the Supreme Court
suggested thairo secomplaints are to be held to a less stringent standard than
formal pleadings drafted by lawyersSee Haines v. Kerned04 U.S. 519
(1972) (per curiam). Neither that Counor other courts, however, have been
willing to abrogate basic pleading essentialprim sesuits. Seee.g, id. at 521
(holding petitioner to standards Gbnley v. Gibson Merritt v. Faulkner 697
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F.2d 761 (7th Cir.) (duty tbe less stringent withro secomplaint does not
require court to conjure up unplead allegatiog)t. denied 464 U.S. 986
(1983);McDonald v. Hall 610 F.2d 16 (1st Cir.1979) (samérrell v. Tisch
656 F. Supp. 237 (D.D.C. 1987)pro se plaintiffs sould plead with requisite
specificity so as to give defendants notidédlsey v. Collins90 F.R.D. 122
(D. Md. 1981) (evemro selitigants must meet some minimum standards).

Wells v. Brown891 F.2d 591, 594 (6th Cir. 1988ge also Brown v. Matauszdko. 09-2259,
2011 WL 285251, at *5 (6th Cir. Jan. 31, 2011) (affirming dismissg@rafsecomplaint for
failure to comply with “unique pleading regements” and stating “a court cannot ‘create a

claim which [a plaintiff] has not spelled out in his pleading™) (quoi@igrk v. Nat'l Travelers
Life Ins. Co, 518 F.2d 1167, 1169 (6th Cir. 1975)) (alteration in origirddlyne v. Sec'y of
Treas, 73 F. App’x 836, 837 (6th Cir. 2003) (affirmirgyia spontedismissal of complaint
pursuant to Fed. R. Civ. P. 8(a)(2) and stating]€ifher this court nor the district court is
required to create Payne’s claim for hec®;Pliler v. Ford 542 U.S. 225, 231 (2004) (“District
judges have no obligation to a4 counsel or paralegal poo selitigants.”); Young Bok Song v.
Gipson 423 F. App’x 506, 510 (6th Cir. 2011) (“[W]esdine to affirmatively require courts to
ferret out the strongest causf action on behalf giro selitigants. Not ony would that duty be
overly burdensome, it would transform the courts froentral arbiters of disputes into advocates
for a particular party. While courts are progecharged with protectinthe rights of all who
come before it, that responsibility does not encasspadvising litigants de what legal theories
they should pursue.”).

B. § 1983 Claim

Holcomb filed his complaint on the cowtpplied form for actions under 42 U.S.C.

§ 1983. Section 1983 provides:



Every person who, under color ofyastatute, ordinace, regulation,

custom, or usage, of any State or Territoryhe District of Columbia, subjects,

or causes to be subjectedyaitizen of the United State&s other person within

the jurisdiction thereof to the deprivatiohany rights, privilges, or immunities

secured by the Constitution and laws, shalliele to the party injured in an

action at law, suit in equity, or other proper proceeding for redress, except that

in any action brought against a judicidficer for an act or omission taken in

such officer's judicial capacity, injutiee relief shall not be granted unless a

declaratory decree was violated or @eatory relief was unavailable. For the

purposes of this section, any Act obi@ress applicable ebusively to the

District of Columbia shall be considerad be a statute of the District of

Columbia.
To state a claim under 42 U.S&1983, a plaintiff must allege tnelements: (1) a deprivation
of rights secured by the “Constitution and laws” of the United States (2) committed by a
defendant acting under color of state ladickes v. S.H. Kress & Co398 U.S. 144, 150
(1970).

1. Claims against Haywood County

The complaint does not assertvalid claim against Havood County. When a § 1983
claim is made against a municipality, the courstranalyze two distinct issues: (1) whether the
plaintiff's harm was caused by a constitutional violiat and (2) if so, whether the municipality
is responsible for that violationCollins v. City of Harker Heights, Tex503 U.S. 115, 120
(1992). Even if it were assumed that tbemplaint alleged a violation of Holcomb’s
constitutional rights, the send issue would be dispositivef Holcomb’s claims against
Haywood County.

A local government “cannot be held lialdelely because it employs a tortfeasor—or, in

other words, a municipality caniioe held liable under § 1983 omespondeat superiaheory.”

Monell v. Dep’t. of Soc. Sery€l36 U.S. 658, 691 (1978¢ee also Searcy v. City of Dayt@8



F.3d 282, 286 (6th Cir. 1994Berry v. City of Detroit25 F.3d 1342, 1345 (64@ir. 1994). A
municipality cannot be held responsible foramstitutional deprivation unless there is a direct
causal link between a municipal policy or custamd the alleged constitutional deprivation.
Monell, 436 U.S. at 691-9Deaton v. Montgomery Cnty., Ohi889 F.2d 885, 889 (6th Cir.
1993). To demonstrate municipadbility, a plaintiff “must (1) iéntify the municipal policy or
custom, (2) connect the policy tbe municipality, and3) show that his particular injury was
incurred due to execuatn of that policy.” Alkire v. Irving 330 F.3d 802, 815 (6th Cir. 2003)
(citing Garner v. Memphis Police Dep® F.3d 358, 364 (6th Cir. 1993)“Where a government
‘custom has not received formal approval tlylouhe body’s official decisionmaking channels,’
such a custom may still be the subject of a § 1983 salkire, 330 F.3d at 815 (quotirigonell,
436 U.S. at 690-91). The policy or custom “mhst ‘the moving force of the constitutional
violation’ in order to establish thealility of a government body under § 198F&arcy 38 F.3d

at 286 (quotingPolk Cnty. v. Dodsqgm454 U.S. 312, 326 (1981) (dian omitted)). “[T]he
touchstone of ‘official policy’ isdesigned ‘to distinguish acts of theunicipality from acts of
employee®f the municipality, and thereby make clézat municipal liability is limited to action
for which the municipality is actually responsible.City of St. Louis v. Praprotnjk485 U.S.
112, 138 (1988) (quotingembaur v. Cincinnatd75 U.S. 469, 479-80 (1986)).

Although civil rights plaintiffs are not geired to plead the facts demonstrating
municipal liability with particularity,Leatherman v. Tarrant Cnty. Narcotics Intelligence &
Coordination Unif 507 U.S. 163, 168-69 (1993), the conmianust be sufficient to put the
municipality on notice of the gintiff's theory of liability, see, e.g., Fowler v. CampheQivil

Action No. 3:06CV-P610-H, 2007 WL 1035D0at *2 (W.D. Ky. Mar. 30, 2007)eackering v.
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Ankrom No. 4:05-CV-00018-M, 2005 WL 18864, at *2 (W.D. Ky. Aug. 5, 2005Pliver v.
City of MemphisNo. 04-2074-B, 2004 WL 3316242, at *4 (W.D. Tenn. Dec. 2, 2@94Raub
v. Corr. Med. Servs., IncNo. 06-13942, 2008 WL 160611, at t2.D. Mich. Jan. 15, 2008)
(denying motion to dismiss where complaint cam¢ai conclusory allegations of a custom or
practice);Cleary v. Cnty. of MacomiNo. 06-15505, 2007 WL 2669102t *20 (E.D. Mich.
Sept. 6, 2007) (samejorningstar v. City of DetrojtNo. 06-11073, 2007 WL 2669156, at *8
(E.D. Mich. Sept. 6, 2007) (sam&hidester v. City of Memphiblo. 02-2556 MA/A, 2006 WL
1421099, at *3 (W.D. Tenn. June 15, 2005). Thenglaint does not allege that Holcomb
suffered any injury arising from an uncomtgtional policy or custom of Haywood County.

2. Defendants Bond and Tyus as Supervisors

It is clear that Bryant sues Defendant Bond because of his supervisory capacity as Sheriff
and Defendant Tyus because o bupervisory capacity as Lieggnt. (Compl. 2, ECF No. 1.)
Under 42 U.S.C. § 1983, “[g]lovernmeuntificials may not be held liable for the unconstitutional
conduct of their subordites under a theory oéspondeat superidr Ashcroft v. Igbal556 U.S.
at 676;see also Bellamy v. Bradley29 F.2d 416, 421 (6th Cir. 1984). Thus, “a plaintiff must
plead that each Government-offil defendant, through the daffal's own official actions,
violated the Constitution.’Igbal, 556 U.S. at 676.

There must be a showing that the supervencouraged the specific instance of

misconduct or in some other way direcgigrticipated in it. At a minimum, a §

1983 plaintiff must show that a supervisaf§icial at least implicitly authorized,

approved or knowingly acquiesced inethunconstitutional conduct of the

offending subordinates.

Bellamy 729 F.2d at 421 (citation omitted). A swgeory official, who is aware of the

unconstitutional conduct of his drer subordinates, but fails #ct, generally cannot be held
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liable in his or her individual capacityGrinter v. Knight 532 F.3d 567, 575-76 (6th Cir. 2008);
Gregory v. City of Louisville444 F.3d 725, 7516th Cir. 2006);Shehee v. Luttrell199 F.3d
295, 300 (6th Cir. 1999).illard v. Shelby Cnty. Bd. of Edyc76 F.3d 716, 727-28 (6th Cir.
1996).

A failure to take corrective action in respert® an inmate grievance or complaint does
not supply the necessary personal involvement for § 1983 liabfge George v. Smjtb07
F.3d 605, 609-10 (7th Cir. 2007) (“Ruling against a prisoner on an administrative complaint does
not cause or contribute to the [constitutionadilation. A guard who stands and watches while
another guard beats a prisoner violates the f@otien; a guard who rejects an administrative
complaint about a completed act of miscondimé¢s not.”). Defendant Bond cannot be sued
because of the allegedly unconstitutional actionsi®subordinates. Mdgg the accusation that
Holcomb informed Defendant Bond of his reguéor surgery, does not constitute a § 1983
claim. Similarly, the allegations against Defant Tyus that he knewf Holcomb’s pain and
asked another individual to care for Holcomb it provide allegations that Defendant Tyus
through his own actions eated § 1983 liability.

3. Claims against Con-Med Services

The complaint does not assert a valid mlaagainst Con-Med Services. “A private
corporation that performs the traditional st&ainction of operating a prison acts under color of
state law for purposes of § 1983rhomas v. Cobl&5 F. App’x 748, 748 (6th Cir. 2003) (citing
Street v. Corr. Corp. of Am102 F.3d 810, 814 (6th Cir. 1996)); see &#sosons v. Carusatol
F. App’x 597, 609 (6th Cir. 2012orporation that provides medil care to prisoners can be

sued under 8§ 1983). The Sixth Qiitchas applied the standards &ssessing municipal liability
9



to claims against private corporations that opepaigons or provide medicahre to pisoners.
Thomas55 F. App’'x at 748-49Street 102 F.3d at 817-18ohnson v. Corr. Corp. of ApR6 F.
App’x 386, 388 (6th Cir. 2001). Con-Med Serviceannot be held lide under a theory of
respondeat superior.Braswell v. Corr. Corp. of Am419 F. App’x 622, 627 (6th Cir. 2011).
Instead, to prevail on a 8§ 1983 claim againeh®ed Services, Holcomb “must show that a
policy or well-settled custom of the commyawas the ‘moving force’ behind the alleged
deprivation” of his rights.ld. The complaint does not allege that Holcomb suffered any injury
because of an unconstitutional policy or custom of Con-Med Services.

4. Eighth Amendment ClaimrféMedical Indifference

The Eighth Amendment to the United Stat@gnstitution prohibits cruel and unusual
punishment.See generally Wilson v. Seit&01 U.S. 294 (1991). An Eighth Amendment claim
consists of both objectivend subjective componentdarmer v. Brennan511 U.S. 825, 834
(1994);Hudson v. McMillian 503 U.S. 1, 8 (1992Wilson 501 U.S. at 298)Villiams v. Curtin
633 F.3d at 383Mingus v. Butler,591 F.3d 474, 479-80 (6th Cir. 2010). The objective
component requires that the deptiva be “sufficiently serious.” Farmer, 511 U.S. at 834;
Hudson 503 U.S. at 8yVilson 501 U.S. at 298.

Under Estelle v. Gamble429 U.S. 97, 104 (1976), “delitze indifference to serious
medical needs of prisoners constitutes thenacessary and wanton infliction of pain,. . .
proscribed by the Eighth Amendment.” Howevast “every claim by a prisoner that he has not
received adequate medical treatment statemlation of theEighth Amendment.”Estelle 429
U.S. at 105. “In order to state a cognizablaim| a prisoner must allege acts or omissions

sufficiently harmful to evidence deliberate indiffece to serious medicakads. It is only such
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indifference that can offend ‘evolving standardf decency’ in vidtion of the Eighth
Amendment.”ld., at 106.

Within the context oEstelleclaims, the objective compomerequires that the medical
need be sufficiently seriougdunt v. Reynolds974 F.2d 734, 735 (6th Ci1992). “A medical
need is serious if it is one that has beeagdosed by a physician asmdating treatment or one
that is so obvious that even a lay persavuld easily recognize theeoessity for a doctor’s
attention.” Ramos v. Lamn639 F.2d 559, 575 (10th Cir. 1980) (quotirmpman v. Helgemoe
437 F. Supp. 269, 311 (D.N.H. 1977)).

"[T]hat a [medical professional] has beagrgligent in diagnosing or treating a medical
condition does not statevalid claim . . . under the Eighth AmendmentDominguez v. Corr.
Med. Servs.555 F.3d 543, 550 (6th Cir. 2009) (quotiBgtelle v. Gamble429 U.S. 97, 106
(1976)). "The requirement that the official hasuéjectively perceived a risk of harm and then
disregarded it is meant to prevent the constitutionalization of medical malpractice claims; thus, a
plaintiff alleging deliberat indifference must show more thaegligence or the misdiagnosis of
an ailment."Comstock273 F.3d at 703. "When a doctor provitkestment, albeit carelessly or
inefficaciously, to a prisoner, he has not digpth a deliberate indifference to the prisoner’s
needs, but merely a degree of incompetence wides not rise to the level of a constitutional
violation." Id.; see also Johnsor898 F.3d at 875 (same). ™[D]eliberate indifference to a
substantial risk of serious harm to a prisonethis equivalent of recklessly disregarding that
risk.” Comstock273 F.3d at 703 (quotingarmer, 511 U.S. at 836). "Anedical decision not
to order an X-ray, or like meaes, does not repregasruel or unusual pusihment. At most it

is medical malpractice, and as such the proper forum is the state destdlle 429 U.S. at 107.
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The complaint does not allege that any member of the Jail medical staff was deliberately
indifferent to Holcomb’s needs. It is clemom the complaint that Holcomb has conveyed his
pain to a number of people. However, Holcomb has not provided asthattstate any of the
defendants knew of, and were, theref deliberately indifferertb a medically diagnosed need
for surgery since there is no factual documeotathat Haywood Park ER orders or the in-jail x-
rays showed a hernia or allegations that defendants received, viewed or otherwise knew of
medical orders or x-rays. The allegationsstimte that Defendant Willie attempted to provide
care, with the issuance of a mat and laxativi@ch Holcomb contends was “gross negligence.”
(Motion for Injunctive Relief 3, ECF No. 3-1.)With the treatment provided by Defendant
Willie, Holcomb’s complaint against Defendant Willie at most amounts to medical negligence,
not deliberate indifference.

Further, the allegations against Defend#ebb are simply that “she has helped me
none.” (d.) The allegation against Defendant Pbvie that she knew of hernia “pain and
discomfort.” (d.) These conclusory allegations do nuoeet the subjective standard for

indifference to a medical need.

5. Claim for Transfer Requéeagainst Defendant Fisher

Holcomb is not entitled to insist that Hee transferred to another facility due to
Defendant Fisher’s involvement &ail conditions. Inmates do notveaa liberty interest in their
prison assignmentsSee, e.g., Olim v. Wakinekod®1 U.S. 238, 245 (1983) ("Just as an inmate
has no justifiable expectation that he will be iceaated in any particular prison within a State,
he has no justifiable expectation that he will be incarcerated in any particular Skdéatjjum

v. Fanq 427 U.S. 215, 224-25 (1976) (Due Processu€¢ not implicated by assignment of
12



prisoner to any prison within a statelmyr transfer to another institutioryjontanye v. Haymes
427 U.S. 236, 243 (1976) (inmate had no liberty intare&stemain[ing] atany particular prison
and no justifiable expectation that he would not be transferred unless found guilty of
misconduct");Newell v. Brown981 F.2d 880, 883 (6th Cir. 199¢@&deral law does not create
any liberty interest that would allow a state pnisr to avoid a reclassiition and transfer to a
close security prisonBeard v. Livesay798 F.2d 874, 876 (6th Cir. 1986) ("A prisoner has no
inherent constitutional right to be housed in atipalar institution orto enjoy a particular
security classification.") (citations omitted).
C. Motion to Appoint Counsel

On October 15, 2014, Holcomb filed a motion &mpointment of counsel. (ECF No. 9.)
Pursuant to 28 U.S.C. § 1915(d), the “court may regae attorney to represent any such person
unable to employ counsel.” Howay€[tlhere is noconstitutional or . . statutory right to
counsel in federal civil cases.Farmer v. Haas 990 F.2d 319, 323 (7th Cir. 1993), and “§
1915(d) does not authorize the federal courtsntike coercive appointments of counsel” to
represent indigent civil litigant$fallard v. United States Dist. Coud90 U.S. 296, 310 (1989).
Generally, a court will only appoinbansel in exceptional circumstanceglillett v. Wells 469
F. Supp. 748, 751 (E.D. Tenn. 1977). Although “no comprehensive definition of exceptional
circumstances is practicalBranch v. Cole 686 F.2d 264, 266 (5th Cit982), courts resolve
this issue through a fact-specific inquirWilborn v. Escalderon789 F.2d 1328, 1331 (9th Cir.
1986). Examining the pleadings and documentserfith, the Court analyzes the merits of the

claims, the complexity of the case, the pro dgdiit’s prior efforts to retain counsel, and his
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ability to present the claimsHenry v. City of D&oit Manpower Dep’t 763 F.2d 757, 760 (6th
Cir. 1985);Wiggins v. Sargen753 F.2d 663, 668 (8th Cir. 1985).

As a general rule, counsel should be appoimteaxvil cases only ifa litigant has made “a
threshold showing of somielihood of merit.” Cooper v. A. Sargenti Co877 F.2d 170, 174
(2d Cir. 1989). Because Holcomb has yet to ntteetthreshold for appointment of counsel, the
motion is DENIED.

. LEAVE TO AMEND

The Sixth Circuit has held that a districourt may allow a prisoner to amend his
complaint to avoid gua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,
951 (6th Cir. 2013)see alsdBrown v. R.J, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.
22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).
Leave to amend is not required where a deficiency cannot be dmedn 2013 WL 646489, at
*1; Gonzalez-Gonzalez v. United Sta@s7 F.3d 31, 37 (1st Cir. 200This does not mean, of
course, that eversua spontalismissal entered without prior tice to the plaintiff automatically
must be reversed. If it is crystal clear thia plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{zrayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)in(“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shoaltkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahaheritless complaint that cannot be salvaged by

amendment comports with due process and doesfnioge the right of access to the courts.”).
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V. CONCLUSION

The Court DISMISSES the complaint for failuie state a claim on which relief can be
granted, pursuant to 28 U.S.C. 88 1915(¢KBKii)) and 1915A(b)(1). However, with the
exception of Holcomb’'s § 1983 claims agairdefendants Bond, Fisher, Tyus, Haywood
County, and Con-Med Servicesgtloourt cannot conclude that any amendment to Holcomb’s
claims would be futile as a matter of law. eféfore, Holcomb is GRANTED leave to amend his
complaint as to Defendants Willie, Webb, Bowell in their indivdual capacities. Any
amendment must be filed within thirty (30) daystloé date of entry of th order. Holcomb is
advised that an amended complaint supersedesrtbinal complaint and must be complete in
itself without reference to the prior pleadings. eTtbxt of the complaint must allege sufficient
facts to support each claim without referenceny extraneous document. Any exhibits must be
identified by number in the text of the amendethptaint and must be attached to the complaint.
All claims alleged in an amended complaint masse from the facts alleged in the original
complaint or the first amended complaint. Holcomb may add additional defendants provided
that the claims against the new parties arise fitoenacts and omissionst $erth in the original
or first amended complaints. Each claim for refraist be stated in a separate count and must
identify each defendant sued iratltount. If Holcomb fails tol® an amended complaint within
the time specified, the Courtilvassess a strike pursuant to 28 U.S.C. § 1915(g) and enter
judgment.

Holcomb shall promptly notify the Clerk ohw change of address or extended absence.
Failure to comply with these requirements, ay ather order of the Cotyrmay result in the

dismissal of this case without further notice.
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IT 1S SO ORDERED.

s/JamesD. Todd
JAMESD. TODD
UNITED STATES DISTRICT JUDGE
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