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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISRICT OF TENNESSEE
EASTERN DIVISION

STEVEN LAMONT ANDERSON, )

Plaintiff, g
VS. : ) No. 1:14-cv-1281-JDT-egb
MICHAEL DONAHUE, et al., ))

Defendants. ;

ORDER DISMISSING ALL CLAIMS,
DENYING MOTION FOR SERVICE OF SUMMONS (ECF No. 3),
CERTIFYING APPEAL NOT TAKEN IN GOOD FAITH, AND
NOTIFYING PLAINTIFF OF APPELLATE FILING FEE

On October 15, 2014, Plaintiff Steven Lamh Anderson (“Anderson”), who was
incarcerated at the Hardeman County Correcliaaility (‘“HCCF”) in Whiteville, Tennessee
during the complained of incidents, filegpeo secomplaint pursuant to 42 U.S.C. § 1983 and a
motion for leave to proceed forma pauperis (ECF Nos. 1 & 2.) On October 16, 2014, the
Court granted Anderson leave to proceedforma pauperis assessing the civil filing fee
pursuant to the Prison Litigation Reform A28 U.S.C. 88 1915(a)-(b) (ECF No. 6). The Clerk
shall record the defendants as Warden MitlRsmmahue, Warden’s Secretary Ms. First Name
Unknown (“FNU”) Duncan, K-9 Corrections Officer Mr. A. Sharp, Mail Room Supervisor Mr.
Kevin Joy, Mail Room Clerk Ms. FNU Hembre®lail Room Clerk Ms. FNU Flint, Records
Supervisor Tabatha Brumbelo®helby County Clerk Kevin Key, Tennessee Court of Appeal
Clerk Michael E. Catalano, and TennesSeeart of Appeals Clerk Susan Turner.

I. THE COMPLAINT
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In his complaint, Anderson alleges thdt Refendants violated his First and Fourth
Amendment Rights to Freedom of Speech, Petif@enGovernment for Redress of Grievances,
Access of Court, Due Process and Equal Pratect{(Compl. 55, ECF & 1.) All Defendants
are sued in their indivichl and official capacity.

On January 23, 2013, Anderson submitted ati®e for Writ of Error Coram Nobis
Relief/Petition for Writ of Habeas Corpus/Motion to Dismiss Indictment/Statutory Writ of
Certiorari and Supersedeas, and a Motioningi Satisfactory Reasons for Not Attaching
Underlying Indictments (“Petition”). Id. at 1 9.) On March 23, 2013, the Shelby County Court
granted the State’s Motion to $dniss the Petition for Writ of Hieas Corpus and Writ of Error
Coram Nobis. I¢. at § 11.) On April 19, 2013, Andersotetl an appeal to the dismissald. (
at12)

Anderson alleges that on about June 3, 2013 Defendadey “intentionally and/or
deliberately” mailed the original Petition toethCourt of Criminal Appeals as part of the
Appellate Supplemental Record (“Record”)ld.(at § 59.) Anderson alleges that Defendants
Catalano and Turner “intentionally and or Heliately” mailed the onlycopy of the Record
(“Record”), which contained a record of the Petition, to HCCF that subsequently became lost on
August 14, 2013. I4. at 1 60.) The copy of the Record became lost after it was signed for as
received on August 14, 2013 by Defendant Sharfa. dt § 25.) The loss of the Record
prevented Anderson from having the original or espdf the Petition to file with the Court of
Criminal Appeals. 1@.)

Anderson alleges that the Record was ikezk and signed for bypefendant Sharp on
August 14, 2013.1d. at 1 68.) However, Anderson conderthat Defendants Donahue, Duncan,

Sharp, Joy, Hembree, Flint, and Brumbeldaccepted and then arbitrarily, maliciously,



deliberately and/or intentionglimishandled, misplaced and ultimately lost” the only copy of the
Record. [d. at 1 61.) The loss of the Record by #iierementioned Defendants was, in part, due
to Defendants’s failure to follow policy #507.02 regarding inmate maild. &t § 65.)
Additionally, Anderson alleges dlh the absence of the Recdatlversely prevented, impeded,
interrupted and/or interfered,” with his rightftee speech, petition to redress grievances, access
to the courts, due process ampial protection in preséng his claims and defenses to the Court
of Criminal Appeals. Ifl. at 1 69.) On March 31, 2014, the Court of Criminal Appeals of
Tennessee affirmed the deoisiof the trial court. I¢. at 1 39.) On April 21, 2014, Defendant
Brumbelow attempted to give Anderson copaéshe lost documents, which Anderson refused
because Defendant Brumbelow would not verifgttany of the documents came to the prison
through the prison mail roomld( at { 45.)

Anderson contends that higst and fourteenth amenamt rights were violated by
official policy or custom of Deendants’s insistence that his ilmshould not be sent directly to
Defendant Donahue. Id; at § 70.) Defendants’s actionsndgined to form a pattern of not
“properly assisting with the filings of initial pleadings....Id(at § 71.) Anderson contends that
he had an actual injury because the loss ofeberd prevented the Court of Criminal Appeals
from hearing those parts of the Petition not incthdethe Record, specifically: the Petition for
Writ of Error Coram Nobis, Motion to Dismisadictment, and Statutonyrit of Certiorari and
Supersedeas and/or In thiéeknative Common Law Writ of Ggorari and Supersedeadd @t |
77)

Anderson seeks the appointmeitcounsel, injunctive reliefo remove the obstacles in
bringing his claims, punitive, compensatory, amaminal damages, court costs and fees, and

attorney fees and awarddd.(at p. 73.)



[I. ANALYSIS

A. ScreeningandStandard

The Court is required to screen prisoner clamps and to dismiss any complaint, or any
portion thereof, if the complaint—

(1) is frivolous, malicious, or fails tstate a claim upon which relief may be
granted; or

(2) seeks monetary relief from a defendant who is immune from such relief.
28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in tese states a claim on which relief may be
granted, the court applies the standards underréded@ule of Civil Procedure 12(b)(6), as
stated inAshcroft v. Igbal556 U.S. 662, 677-79 (2009), andBell Atlantic Corp. v. Twombjy
550 U.S. 544, 555-57 (2007Mill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting
all well-pleaded allegations in the complaintra®, the Court ‘consider[s] the factual allegations
in [the] complaint to determine if they pkibly suggest an entitlement to relief.Williams v.
Curtin, 631 F.3d 380, 383 (6th Cir. 2011) (quotiigpal, 556 U.S. at 681) (alteration in
original). “[P]leadings that . . are no more than conclusions . are not entitled to the
assumption of truth. While legal conclusions gmavide the frameworkf a complaint, they
must be supported by factual allegationkybal, 556 U.S. at 67%ee also Twomhblyp50 U.S. at
555 n.3 (“Rule 8(a)(2) still requires‘showing,’ rather than a biket assertion, aéntitlement to
relief. Without some factual afjation in the complaint, it is hard to see how a claimant could
satisfy the requirement of providj not only ‘fair notice’ of thenature of the claim, but also

‘grounds’ on which the claim rests.”).



“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d

at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factually frivolous under 88 1915A(b)(1) and
1915(e)(2)(B)(i) is a separate issue fravhether it fails to state a claim for
relief. Statutes allowing a complaintibe dismissed as frivolous give “judges
not only the authority to dismiss a cfaibased on an indisputably meritless
legal theory, but also the unusual poueipierce the veil of the complaint’s
factual allegations and dismiss thoskaims whose factual contentions are
clearly baseless.”Neitzke 490 U.S. at 327, 109 &t. 1827 (interpreting 28
U.S.C. § 1915). Unlike a dismissal fiailure to state a aim, where a judge
must accept all factual allegations as tigeal, 129 S. Ct. at 1949-50, a judge
does not have to accept “fantastic or delnal”’ factual allegations as true in
prisoner complaints that are reviewed for frivolousnedgitzke 490 U.S. at
327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to less sgyent standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.'Williams 631 F.3d at 383
(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Rro selitigants and prisoners
are not exempt from the requirementdtad Federal Rules of Civil Proceduré/ells v. Brown
891 F.2d 591, 594 (6th Cir. 198%¢ee also Brown v. Matauszaklo. 09-2259, 2011 WL
285251, at *5 (6th CirJan. 31, 2011) (affirming dismissal pfo secomplaint for failure to
comply with “unique pleading requirements” andtistg “a court cannot feate a claim which [a
plaintiff] has not spelled out in his pleading™) (quoti@ark v. Nat'l Travelers Life Ins. Cp.
518 F.2d 1167, 1169 (6th Cir. 1975))téaation in original);Payne v. Sec’y of Treas/3 F.
App’x 836, 837 (6th Cir. 2003) (affirmingua spontelismissal of complaint pursuant to Fed. R.
Civ. P. 8(a)(2) and stating, “[n]eithénis court nor the district court is required to create Payne’s
claim for her”);cf. Pliler v. Ford 542 U.S. 225, 231 (2004) (“Disttijudges have no obligation
to act as counsel or paralegapto selitigants.”); Young Bok Song v. Gipsof23 F. App’x 5086,

510 (6th Cir. 2011) (“[W]e decline to affirmativefgquire courts to ferret out the strongest cause



of action on behalf gbro selitigants. Not only would that dy be overly burdensome, it would
transform the courts from neutialbiters of disputes into advoeatfor a particular party. While
courts are properly chged with protecting the rights o&ll who come before it, that
responsibility does not encompaadvising litigants as to whdegal theories they should
pursue.”).
B. § 1983 Claim

Anderson filed his seventy-four page, typeomplaint pursuant to actions under 42
U.S.C. § 1983 which provides:

Every person who, under color of any staf ordinance, regulation, custom, or

usage, of any State or Teary or the District of Clumbia, subjects, or causes

to be subjected, any citizen of the itéd States or other person within the

jurisdiction thereof to the deprivation ahy rights, privileges, or immunities

secured by the Constitution and laws, shalliele to the party injured in an

action at law, suit in equity, or other proper proceeding for redress, except that

in any action brought against a judicidficer for an act or omission taken in

such officer's judicial capacity, injutiee relief shall not be granted unless a

declaratory decree was violated or @eatory relief was unavailable. For the

purposes of this section, any Act obr@ress applicable ebusively to the

District of Columbia shall be considerad be a statute of the District of

Columbia.
To state a claim under 42 U.S.C1383, a plaintiff must allege twelements: (1) a deprivation
of rights secured by the “Constitution and laws” of the United States (2) committed by a
defendant acting under color of state lakdickes v. S.H. Kress & Co0398 U.S. 144, 150
(1970).

1. Non-Compliance with Federal Rules of Civil Procedure 8(a)(2)-3

Anderson’s complaint does not comply witre tRederal Rules of Civil Procedure. A
complaint must contain "a short and plain staetrof the claim showig that the pleader is

entitled to relief" and "a demaridr the relief sought, which mayatude relief in the alternative

or different types of relief."Fed. R. Civ. P. 8(a)(2)-(3). A owplaint violates these provisions



when it "is so verbose that ti@ourt cannot identify witttlarity the claim(s)of the pleader and
adjudicate such claim(s) understandingly on the meritddrrell v. Dirs. of Bur. of Narcotics &
Dangerous Drugs70 F.R.D. 444, 446 (E.D. Tenn. 1975gealso Flayter v. Wis. Dep’t of
Corr., 16 F. App’x 507, 509 (7th Cir. 2001) (dissing 116-page complaint pursuant to Rule
8(a)(2));Vicom v. Harbridge Merch. Servs., In20 F.3d 771, 775-76 (7tir. 1994) (criticizing
district court for declining to dismiss amendeaimplaint with prejudice pursuant to Rule 8(a)
and noting that "[a] complaint that is prolirdor confusing makes it difficult for the defendant
to file a responsive pleading and makes it diffi for the trial cour to conduct orderly
litigation); Plymale v. FreemagnNo. 90-2202, 1991 WL 54882, at *1 (6th Cir. Apr. 12, 1991)
(district court did not abuse its discretion in dismissing with prejudice "rambling” 119-page
complaint containing nonsensical claimggnnings v. Emry910 F.2d 1434, 1436 (7th Cir.
1990) ("A . . . complaint must be presented wiittelligibility sufficient for a court or opposing
party to understand whether a valid claim igg@nted and if so what it is. And it must be
presented with clarity sufficietb avoid requiring a districtaurt or opposing party to forever
sift through its pages in search thfat understanding.") (citations omittedjlichaelis v. Neb.
State Bar Ass’n717 F.2d 437, 438-39 (8th Cir. 1983) (per curiam) (affirming dismissal of 98-
page complaint where "[t]he s&/bnd prolixity of these pleadingguld have made an orderly
trial impossible");Gordon v. Green602 F.2d 743, 744-45 (5th Cit979) (4000-page pleading,
comprised of "various complaints, amendmgeatsended amendments, amendments to amended
amendments, and other related papgedid not comply with Rule 8(a) "as a matter of law");
Windsor v. A Fed. Exec. Agen®i4 F. Supp. 1255, 1257 (M.D. Tenn. 1983) (ordering plaintiff
to amend his complaint to comply with Ruldb8cause a 47-page complaint is not required to

state a simple claim and because the comigles confusing and distracting").



Anderson’s complaint does not allege suffitigacts to state a colorable claim against
any defendant. The complaintid pages with over 500 pagesatfached exhibits. (ECF No.
1.) It is not reasonable to expect the @aamd opposing parties to sift through numerous
exhibits to discern theubstance of Anderson’s claimsSepter v. Warden, Hocking Corr.
Facility, No. 2:12-CV-1209, 2013 WL 4456043, at *2 (SOhio Aug. 26, 2013) ("[I]t is the
plaintiff's job, and not the Court’$p sift through his various gvances and both to decide, and
plead with some level of specificity, what claiims intends to assert against what defendants.");
Mobley v. Warden London Corr. InsNo. 2:09-cv-639, 2010 WL 518033, at *1 (S.D. Ohio Feb.
1, 2010) (form complaint accompanied by many itengrievances "do[es] not constitute a
proper complaint”). It also is not necessary for a complaint to contain legal argument and case
citations.

2. Complaints against Defendantstimeir Official Capacity

Anderson sues all Defendantsthreir official capacity. "[A]suit against a state official
in his or her official capacity is not a suit agst the official but rather is a suit against the
official’'s office. As such, it is no diffent from a suit against the State itseliVill v. Mich.
Dep’t of State Police491 U.S. 58, 71 (1989) (citation omitted). Anderson’s claim against
Defendants in their official capacity is brougigainst the State of meessee. Further, the
Office of the Clerk of Shelby County as wellthge Court of Criminal Appeals of Tennessee are
established by state law and ogte pursuant to state la®ee e.g, Tenn. Code Ann. 88 8-24-
102 (setting compensation for clerks of cou)20-101 (authorizing the hiring of deputy
clerks).

The Eleventh Amendment to the United States Constitution provides that "[tlhe Judicial

power of the United States shall not be construed to extend to any suit in law or equity,



commenced or prosecuted against one of the tiStates by Citizens @another State, or by
Citizens or Subjects of any Foreign State." WC8Bnst. amend. XI. The Eleventh Amendment
has been construed to prohibit citizens frsumg their own states in federal cowYelch v. Tex.
Dep’t of Highways & Pub. Transp483 U.S. 468, 472 (198/ennhurst State Sch. & Hosp. v.
Halderman 465 U.S. 89, 100 (1984);niployees of Dep’'t of Pub. Health & Welfare v. Mo.
Dep’t of Pub. Health & Welfare41l U.S. 279, 280 (1973eealso Va. Office for Protection &
Advocacy v. Stewart31 S. Ct. 1632, 1638 (2011) ("A Stahay waive its sovereign immunity

at its pleasure, and in some cinestances Congress may abrogateyiappropriate legislation.
But absent waiver or valid adgation, federal courts may nentertain a private person’s suit
against a State.") (citations omitted). By its terms, the Eleventh Amendment bars all suits,
regardless of the relief soughPennhurst 465 U.S. at 100-01. Tennessee has not waived its
sovereign immunity. Tenn. Stat. Ann. § 20-13-102(slpreover, a state isot a person within

the meaning of 42 U.S.C. § 1983.apides v. Bd. of Regents of the Univ. Sys. of &b U.S.
613, 617 (2002)Will, 491 U.S. at 71.

3. Complaint against Defendants Key, Catalona and Turner in their
Individual Capacity

Anderson has no claim for money damageminst Defendants Key, Catalano and
Turner. "Absolute judicial immunity applies not only to judges, but has extended, in the form of
guasi-judicial immunity, to any person acting @s arm of the absolutely immune judicial
officer.” Coleman v. Governor of Mich413 F. App’x 866, 873 (6th Cir. 201FeealsoBush v.
Rauch 38 F.3d 842, 847 (6th Cir. 1994) ("Absolute judicial immunity has been extended to non-
judicial officers who perform ‘gua-judicial’ duties. Quasi-judial immunity extends to those
persons performing tasks so integral or intert@imath the judicial process that these persons

are considered an arm of the judicial officer who is immune.") (citations omitted). That



immunity extends to court clerks and their office staffoleman v. Governor of Migh413 F.
App’x 866, 873 (6th Cir. 2011)johns v. Bonnymari09 F. App’'x 19, 21-22 (6th Cir. 2004);
Bradley v. United State84 F. App'x 492, 493 (6th Cir. 2003Jarlton v. Baird 72 F. App’x
367, 368-69 (6th Cir. 2003)kyle v. Jackson49 F. App’x 492, 494 (6th Cir. 2002)phnson v.
Turner, 125 F.3d 324, 333 (6th Cil997). Anderson alleges thBefendant Key sent the
original Record to the Court of Criminal Appsal (Compl. at § 59.) Further Anderson alleges
that Defendants Catalano and Turner then genonly copy of the Record, which subsequently
became lost. Id. at § 60.) The crux of the allegations agaithese Defendants is that they failed
to do their jobs properly in not makimgpies of the Petition and Recorttl.(at § 66.) Although
the complaint does not state why there were ojges made, it is very likely that they were
enforcing a court policy for handling documentsrequest for appeal. This process of handling
court documents would appear to petected by quasi-judicial immunityHessmer v. Bad
Gov't, No. 3:12-cv-590, 2012 WL 3945315, at *12.(0M Tenn. Sept. 10, 2012) ("Because the
alleged act — the filing or misfiling of court pleadings — clearly falls within the parameters of
defendant Neal's core functioras Clerk of Court and is compddy integral to the judicial
process, defendant Neal is entitlechtisolute quasi-judicial immunity.").

4. Complaint against Defendants obahue, Joy, and Brumbelow as

Supervisors
Defendants Donahue, Joy and Brumbelow cannot be held liable because of their

respective positions as HCCF Warden, HCHE&iIl Room Supervisory, and HCCF Records
Supervisor. Under 42 U.S.C. 1983, "[g]overnmefficials may not be held liable for the
unconstitutional conduct of theiulgordinates under a theory r@spondeat superidr Ashcroft

v. Igbal 556 U.S. at 676ee also Bellamy v. Bradley29 F.2d 416, 421 (6th Cir. 1984). Thus,

10



"a plaintiff must plead that each Governmefitetal defendant, through the official’'s own
official actions, viola¢d the Constitution.'Igbal, 556 U.S. at 676.

There must be a showing that the sumenvencouraged the specific instance
of misconduct or in some other way direqgtlgrticipated in it. At a minimum,
a 1983 plaintiff must show that a supeory official at least implicitly
authorized, approved or knowingly acgsted in the unconstitutional conduct
of the offending subordinates.

Bellamy 729 F.2d at 421 (citation omitted). Aupervisory official, who is aware of the

unconstitutional conduct of his drer subordinates, but fails &xt, generally cannot be held
liable in his or her individual capacityGrinter v. Knight 532 F.3d 567, 575-76 (6th Cir. 2008);
Gregory v. City of Louisville444 F.3d 725, 7516th Cir. 2006);Shehee v. Luttrell199 F.3d
295, 300 (6th Cir. 1999).illard v. Shelby Cnty. Bd. of Edyc/6 F.3d 716, 727-28 (6th Cir.
1996). The complaint does not allege thatebdants Donahue, Joy or Brumbelow had any
personal involvement in the handling of Anderson’s mail.
5. Equal Protection Claims

The Fourteenth Amendment provides that "[State shall . . . deny to any person within

its jurisdiction the equal ptection of the laws." U.S. Const., amend. XIV, 1.

The purpose of this provisn is "to secure every mmn within the state’s
jurisdiction against intentional and drlary discrimination, whether occasioned
by express terms of a statute or g improper execution through duly
constituted agents."Sioux City Bridge Co. v. Dakota Cnt260 U.S. 441, 445,
43 S. Ct. 190, 67 L. Ed. 340 (1923) @émal quotation marks and citation
omitted). . . . Equal protection challges are "typically ... concerned with
governmental classifications that affectme groups of citizens differently than
others." Engquist v. Or. Dep’t of Agric553 U.S. 591, 601, 128 S. Ct. 2146, 170
L. Ed. 2d 975 (2008) (internal quotatiomarks and citation omitted). However,
the Supreme Court has recognized thatclass-of-one” may bring an equal
protection claim where the plaintiff afjes that: (1) he or "she has been
intentionally treated differently from others similarly situated”; and (2) "there is
no rational basis for theffeérence in treatment.'Vill. of Willowbrook v. Olech
528 U.S. 562, 564, 120 S. Ct. 1073, 145 L. Ed. 2d 1060 (2000).

11



United States v. Greer®54 F.3d 657, 650-51 (6th Cir. 201tgrt. denied 132 S. Ct. 1056
(2012). The complaint does not allege that Asde was discriminated against because of his
membership in a protected class. The logh®fRecord does not amouantan equal protection
claim.
6. Due Process Claim

Anderson complains that Defendant Key violated his due process rights by mailing the
only copy of the original Petition. (Compl. att9.) As stated previously, Key has immunity
against the allegations. Any dehiof access to the courts is more appropriate under a First
Amendment analysis. Further, inmates do netharight under the Due Process Clause to an
effective grievance mechanismrgue v. HofmeyeiB0 F. App’x 427, 430 (6th Cir. 2003 mith
v. Corr. Corp. of Am.19 F. App’x 318, 321 (6th Cir. 200Iholding that prisoner "had no
constitutional right to . . . disciplinary @rievance systems that met his standardaighee v.
Luttrell, 199 F.3d at 300trvin v. Fluery, No. 2:07-cv-117, 2007 WL 5328577, at *2 (W.D.
Mich. Sept. 11, 2007) ("[T]he Sixt@ircuit and other circuit courtsave held that there is no
constitutional right to access an institutional grievance proe€d(report and recommendation),
adopted, 2007 WL 3036493 (W.D. Mich. Oct. 16, 2001ackey v. CarberryNo. 2:07-cv-43,
2007 WL 2479296, at *3 (W.D. Mich. Aug. 28, 20Qr¢port and recommendation adopted as
opinion of the Court)Holloway v. Drew No. 2:07-CV-160-MEF, 2007 WL 1175067, at *2
(M.D. Ala. Apr. 4, 2007) (report and recommendatidR@bertson v. Montgomery CntNo. 3
06 0435, 2006 WL 1207646, at *2 (M.D. Tenn. Apr. 2006) ("[S]tate law does not create a
liberty interest in the grievance procedureRpbinson v. Hasting2006 WL 950185, at *4.4
Defendant Dickerson did not vate Watson’s constitutional righby finding that his grievance

was unfounded. George v. Smith507 F.3d at 609-10 ("Rulinggainst a psoner on an

12



administrative complaint does not cause or cbate to the [constitutional] violation. A guard
who stands and watches while another guard beats a prisoner violates the Constitution; a guard
who rejects an administrative complaint ab@egompleted act of misconduct does not.")

7. First Amendment: Access to the Courts

The denial of access to mail implicatece tRirst Amendment right "to petition the
Government for a redress of grievances,” U.&sE, amend. I, which is made applicable to the
states by the Fourteenth Amendme8eeKensu v. Haigh87 F.3d 172, 175 (6th Cir. 1996ge
also Bounds v. Smith430 U.S. 817, 822 (1977). The Supee@ourt has held that "[t]he
fundamental constitutional right of access to twairts requires prison authorities to assist
inmates in the preparation and filing of meaningful legal papers by providing prisoners with
adequate law libraries or adequate assist from persons trained in the laviBbunds 430 U.S.
at 828. However,

Bounds does not guarantee inmathe wherewithal to transform
themselves into litigating engines capable of filing everything from
shareholder derivative actions to slip-datlclaims. The tools it requires to
be provided are those that the inmateschin order to attack their sentences,
directly or collaterally, and in ordeto challenge the conditions of their
confinement. Impairment of any otHeigating capacity is simply one of the
incidental (and perfectly constitutidhaconsequences of conviction and
incarceration.

Lewis v. Casey518 U.S. 343, 355 (1996%kee also Thaddeus-X 175 F.3d at 391
(inmates’ First Amendment right of access to the tsotextends to direct appeal, habeas corpus
applications, and civil rights claims only").

To have standing to pursue a First Amendment claim that he was denied access to the
courts, "a prisoner must show mnsofficials’ conduct inflicted aractual injury,’ i.e., that the

conduct hindered his efforts to gue a nonfrivolous legal claim.Rodgers v. Hawleyl4 F.

App’x 403, 409 (6th Cir. 2001) (citingewis v. Casey518 U.S. at 351-53keealso Hadix v.

13



Johnson 182 F.3d 400, 405-06 (6thrCiL999) (explaining how.ewisaltered the "actual injury”
requirement previously applied ltlge Sixth Circuit). "Actual ijury" can be demonstrated by
"the late filing of a court document or thesihissal of an otherwise meritorious clainPilgrim

v. Littlefield 92 F.3d 413, 416 (6th Cir. 1996).

Anderson contends that hisjury, the loss of the Recad, prevented the Court of
Criminal Appeals from hearing those parts tbe Petition not included with the original
Appellate Record, specifically: the Petition firit of Error Coram Nobis, Motion to Dismiss
Indictment, and Statutory Writ @@ertiorari and Supersedeas anwdh the Alternative Common
Law Writ of Certiorari and Supersedeas. (Comaplf 77.) While there might be an issue with
the loss of the Record, the CoaftCriminal Appeals was reviang the trial court’s decision on
the Habeas Corpus Petitibdor which there is no contention that any documents were lost.
Further, it is clear that additional informatiaras not going to alter the Appellate Court’s ruling
on the Habeas Petition as the court held:

We have carefully reviewed the habeas corpus petition’s allegation
and conclude the issues have bgmeviously determined adversely to
Petitioner in prior proceedingdd allegations, if true, would not result in
in avoid judgment, or the allegations, if true would render the judgments
mer ely voidable and not void.

SeeAnderson v. State of TennessB®. W213-0075-CCA-R3-HC (Tenn. Crim. App.
March 31, 2014) (citations omitted) (emphasis addedherefore, the materials received by
Anderson in appealing the Habeas Petition wgefécient for finding judgnent, and the addition

of Anderson’s Petition would not haiapacted the Appellate Court holding.

[ll. Standard for Leave to Amend

The trial court dismissed Anderson’s Petitfon Writ of Error Coram Nobis and Writ of
Habeas Corpus noting that “Petitioner has bhotigis petition before the court three times
preciously, and again, Petitioneri$ato make a cognizable claiomder either petition.” (Compl.
at Ex C. p. 92, ECF No. 1-6.)

14



The Sixth Circuit has held that a districourt may allow a prisoner to amend his
complaint to avoid aua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,
951 (6th Cir. 2013)seealsoBrown v. R.l. No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.

22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).
Leave to amend is not required where a deficiency cannot be dmean 2013 WL 646489, at

*1; Gonzalez-Gonzalez v. United Sta®s7 F.3d 31, 37 (1st Cir. 200 T his does not mean, of
course, that eversua spontaelismissal entered without prior tiee to the plaintiff automatically
must be reversed. If it is crystal clear thfa plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{Grayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002) (“in formauparis plaintiffs vino file complaints
subject to dismissal under Rule 12(b)(6) shaalkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahaheritless complaint that cannot be salvaged by

amendment comports with due process and doesfnioge the right of access to the courts.”).

C. Motion to Serve Summons

On October 15, 2014, Anderson filed a motseeking the issuance of summonses and
service of process on Defendants. (SummodsSamvice of Process MpECF No. 3.) Where
a civil case is filed by an indigent prisonemrsuonses are not issueddathe defendants are not
served until after the casas been screened under 28 U.S.C. 88 1915(e)(2)(B)(ii) and 1915A(b).
SeelLocal Rule 4.1(b)(3). Anderson’s motion is BEED as premature. This order constitutes
the required screening

IV. Appeal Issues
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Pursuant to 28 U.S.C. 81915(a)(3), the Conuist also consider whether an appeal by
Anderson in this case would be taken in good faith. The good faith standard is an objective one.
Coppedge v. United State369 U.S. 438, 445 (1962). The test for whether an appeal is taken in
good faith is whether the litigant seeks appellatgere of any issue that is not frivolousd. It
would be inconsistent for a digtticourt to determine that aroplaint should be dismissed prior
to service on the Defendants, but has suffiaeatit to support an appeal in forma paupeBse
Williams v. Kullman722 F.2d 1048, 1050 n.1 (2d Cir. 1983). Thee considerations that lead
the Court to dismiss this case for failure tatsta claim also compel the conclusion that an
appeal would not be taken in good faith.

V. Conclusion

The Court DISMISSES Anderson’s complaint as to all Defendants for failure to state a
claim on which relief can be granted, pumstudgo 28 U.S.C. 88 1915(e)(2)(B)(ii) and
1915A(b(1). Leave to Amend is DENIED because the deficiencies in Anderson’s complaint
cannot be cured. It is also CERTIFIED, purduan28 U.S.C. §1915(a)(3), that any appeal in
this matter by Anderson would not be taken in good faith.

The Court must also addiethe assessment of the $505 Hateefiling fee if Anderson
nevertheless appeals the dismissal of this case. A certification that ahiappmd taken in good
faith does not affect an indigent prisoner plaintiff's ability to take advantage of the installment
procedures contained in 8 1915(eeMcGore v. Wrigglesworth114 F.3d 601, 610-11 (6th
Cir. 1997), partially overruled on other groundslaFountain 716 F.3d at 951 McGore sets
out specific procedures for implementing theRA, 28 U.S.C. § 1915(a)-{b Therefore, the
Anderson is instructed that if he wishes tketaadvantage of the installment procedures for

paying the appellate filing fee, he mustmply with the procedures set outMtGore and §
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1915(a)(2) by filing an updated in forma paupeffdavit and a currentcertified copy of his
inmate trust account for the six months immedyapeeceding the filing of the notice of appeal.

For analysis under 28 U.S.C. § 1915(g) of fetfilings, if any, byAnderson, this is the
second dismissal of one of his cases a®lfsus or for failure to state a claim.This “strike”
shall take effect when judgment is enteredoleman v. Tollefsqnl35 S. Ct. 1759, 1763-64
(2015).

The Clerk is directed to prepare a judgment.
IT IS SO ORDERED.

s/James D. Todd

AMESD. TODD
WNITED STATESDISTRICT JUDGE

?Anderson previously filed\nderson v. Corrections Corpoiah of America, Inc., et al.,
No. 10-1029 JDT-egb (W.D. Tenn. Dismisdedfailure to state a claim).
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