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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

MARESSEGRAVES,
Paintiff,

VS. No.14-1310-JDT-egb

N N N N N N

CHERRY LINDAMOOD, et al., )

Defendants. )

ORDER DISMISSING CLAIMS,
DENYING MOTION TO HOLD DH-ENDANTS LIABLE FOR
PLAINTIFF'S SAFETY & CARE (ECF NO. 8),

DENYING MOTION NOT TO BE PLAED IN IC UNIT (ECF NO. 9),
DENYING MOTION FOR TEMPORARY RETRAINING ORDER (ECF NO. 10),
DENYING MOTION FOR PRELIMINARY INJUNCTIVE ORDER (ECF NO. 11),

DENYING MOTION FOR ORDER TO HOLIDEFENDANT LIABLE (ECF NO. 13),
DENYING LEAVE TO AMEND,
CERTIFYING APPEAL NOT TAKEN IN GOOD FAITH,
AND NOTIFYING PLAINTIFF OF APPELLATE FILING FEE

On November 13, 2014, Plaintiff Maressea@s (“Graves”), who was formerly an
inmate at the Whiteville Correctional Fatil (“WCF”) in Whiteville Tennessee, filed pro se
complaint pursuant to 42 U.S.C. 8§ 1983 and a motion to prondedna pauperis (ECF Nos.

1 & 2.) On November 14, 2014, this Court ordered Graves to comply with 28 U.S.C. §
1915(a)(2) or pay the civil filing fee. (ECF N&.) In response, Graves filed a new motion to
proceedn forma pauperion December 3, 2014. (ECF No. 5.) In an order issued July 16, 2015,
the Court granted leave to proceedorma pauperiand assessed the civil filing fee pursuant to
the Prison Litigation Reform Act of 1995 (“PLRA"), 28 U.S.C. 88 1915(a)-(b). (ECF No. 6.)

The Clerk shall record the defendants asPA&arden Cherry Lindamood, WCF Case Manager
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Ms. First Name Unknown (FNU) Jackson, Tessee Department of Corrections (“TDOC”)
Commissioner Derrick Schofield/CF Inmate Classification Codinator Mrs. FNU Trotter,
WCF Unit Manager Mrs. FNU White, WCF Ruois Librarian Mr. FNUGray, WCF Assistant
Warden Robert Adams, and TDOC Assistanm@uossioner of Operations Jason Woodall, who
was sued as “J. Woodall”.

| The Complaint

Graves complains that Defemda are being deliberately indifent to his personal safety
by their failure to place him in protective custody, that he is being denied access to the courts,
and that there has been a failure to train, e and manage employees (Comp. 3, ECF No.
1.)

Graves alleges that his life is in imminel@inger due to a monetanyt put on his life by
the Crips gang. I4. at 5.) Graves states that he veasiember of the Crips gang, but after he
filed a lawsuit about prison conditions, some Crips gang member put a hit on hisdifat 7.)
When Graves arrived at WCF, which is maged by Corrections Corporation of America
(“CCA"), he told Defendant White as well asetlfollowing people, who are not a party to this
lawsuit: Case Manager Fuller, Case Manages§;rand Chief of Unit Manager Mitter, that there
was a monetary gang hit placed on his liféd. &t 5.) Graves informed the aforementioned
people that he could not live in his assignethpound and he needed to be immediately placed
in protective custody. Id.) Graves states that he was moved from Unit H to Unitldl.) (
Graves was in the general population for seven monttg. (

Graves alleges after the seven monthshdwan to overhear inmatsaying that he was
going to be jumped and stabbedld. On October 3, 2014, Gravegent to medical and

requested protective custodyld.] Graves states that leas placed on Protective Custody



Investigation where Defendant Jaok was the hearing officer.ld() Graves alleges that he
informed Defendant Jackson about the monetaty but she refused to look at Graves’s
documents provided with his statemenid. &t 6.) Graves was ded protective custody.ld)
Graves states that he refused his cell assignchento his life being imlanger and was written
up for refusing the cell assignment; regardlessyag moved to a cell which was not protective
custody. [d.)

From October 15, 2014, to October 31, 2014, Graves states that he spoke with
Defendants Lindamood, Trotter,calVhite about his need forgtective custody, but he was not
placed in protective custody.ld() Graves alleges that on October 15, 2014, he submitted an
emergency inmate grievance describing hsiés and the need for protective custodid.) (
Graves further alleges that OfficBruitt, who is not a party tthis lawsuit, opened the letter
without his permission. Thenffixer Pruitt gave an unnamednmate two pieces of Graves’s
outgoing mail causing a rumor t@dtthat he was snitchingld( at 6-7.)

Graves states that at the end of Octdi¥4, he and other unnamed inmates were told
that they were beingioved to IC unit. Ifl. at 7.) Graves alleges that he told Sergeant Amos,
who is not a party to this complaint, and all the other Defendants, except for Defendant
Schofield, that he could not be moved tatthlace because his life is in dangeld.)( Graves
states that he was feeling deggsed and hopeless causing him to cut himself in a suicide attempt
resulting in his being placed in medicald.(at 7.)

Graves states that he cannot live or be ddus the general population, and he has told
all the defendants, expect for Defendants Schofield and Woodidl). Graves further provides
that there are a lot of Crips gang members in Unit IC and the WCF in general and that he has

received two disciplinary reportsr refusing cell assignmentsld(at 8.) Graves also alleges



that there have been rumors about his sexuahtation causing sexualgaators to come after
him. (d.)

Graves further alleges that around @ber 18 through 22, 2014, he requested a 8§ 1983
complaint form, but was not given one by Defendant Gray which resulted in his having to write
his complaint by hand.Id.) Graves states that he is beprghibited to follow court procedures.
(1d.)

Graves seeks a preliminary and permanijunction placing him in segregation
restrictive housing, moving him into protecivcustody with no cellmate until relocated to
another prison, stopping all attempts to place im the WCF general housing or IC Unit, and
transfer to another prison; an order that ddémts not hinder his access to the courts; and a
removal of the two cell assigrant disciplinary reportsld.)

II. Analysis

A. ScreeningandStandard

The Court is required to screen prisoner clamps and to dismiss any complaint, or any
portion thereof, if the complaint—

(1) is frivolous, malicious, or fis to state a claim upon which relief
may be granted; or

(2) seeks monetary relief fromdefendant who is immune from such
relief.

28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in tese states a claim on which relief may be
granted, the court applies standards under Federal Rule of Civil Proceduy@)12(s stated in
Ashcroft v. Igbal556 U.S. 662, 677-79 (2009), andBall Atlantic Corp. v. Twomb]y650 U.S.

544, 555-57 (2007)Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting all well-



pleaded allegations in the complaint as true Qbert ‘consider[s] the faaal allegations in [the]
complaint to determine if they plausfbsuggest an entitleant to relief.” Williams v. Curtin
631 F.3d 380, 383 (6th Cir. 2011) (quotifgpal, 556 U.S. at 681) (alterian in original).
“[P]leadings that . . . are no mattgan conclusions . . . are notidetd to the assumption of truth.
While legal conclusions can provide the framewof a complaint, they must be supported by
factual allegations.” Igbal, 556 U.S. at 679see also Twomhbly550 U.S. at 555 n.3 (“Rule
8(a)(2) still requires a ‘showing,’ rather than ariket assertion, of entitlemieto relief. Without
some factual allegation in the complaint, it is hard to see how a claimant could satisfy the
requirement of providing not onlyair notice’ of the nature othe claim, but also ‘grounds’ on
which the claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d
at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factuglifrivolous under§8 1915A(b)(1) and

1915(e)(2)(B)(i) is aseparate issue from whether itidao state a @im for relief.

Statutes allowing a compldito be dismissed as ¥olous give “judges not only

the authority to dismiss a claim based on an indisputably meritless legal theory,

but also the unusual power to pierce thié @ethe complaint'sactual allegations

and dismiss those claims whose fattiantentions are clearly baseles§\&itzke

490 U.S. at 327, 109 S. Ct. 1827 (intetprg 28 U.S.C. § 1915). Unlike a

dismissal for failure to state a claim, where a judge must accept all factual

allegations as trudgbal, 129 S. Ct. at 1949-50, a juddees not have to accept

“fantastic or delusional” factl allegations as true in prisoner complaints that are

reviewed for frivolousnessa\eitzke 490 U.S. at 327-28, 109 S. Ct. 1827.
Id. at 471.

“Pro secomplaints are to be held ‘to less strent standards than formal pleadings

drafted by lawyers,” and should tleéore be liberally construed.'Williams 631 F.3d at 383

(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Pro selitigants and prisoners



are not exempt from the requirementdtad Federal Rules of Civil Proceduré/ells v. Brown
891 F.2d 591, 594 (6th Cir. 198%¢ee also Brown v. Matauszaklo. 09-2259, 2011 WL
285251, at *5 (6th CirJan. 31, 2011) (affirming dismissal pfo secomplaint for failure to
comply with “unique pleading requirements” andtistg “a court cannot feate a claim which [a
plaintiff] has not spelled out in his pleading™) (quoti@ark v. Nat'l Travelers Life Ins. Cp.
518 F.2d 1167, 1169 (6th Cir. 1975))téaation in original);Payne v. Sec’y of Treas/3 F.
App’x 836, 837 (6th Cir. 2003) (affirmingua spontelismissal of complaint pursuant to Fed. R.
Civ. P. 8(a)(2) and stating, “[n]eithénis court nor the district court is required to create Payne’s
claim for her”);cf. Pliler v. Ford 542 U.S. 225, 231 (2004) (“Disttijudges have no obligation
to act as counsel or paralegapto selitigants.”); Young Bok Song v. Gipsot23 F. App’x 5086,
510 (6th Cir. 2011) (“[W]e decline to affirmativefgquire courts to ferret out the strongest cause
of action on behalf gbro selitigants. Not only would that dy be overly burdensome, it would
transform the courts from neutialbiters of disputes into advoeatfor a particular party. While
courts are properly chged with protecting the rights ofll who come before it, that
responsibility does not encompaadvising litigants as to whdegal theories they should
pursue.”).
B. § 1983 Claim

Graves filed his eleven page handwrittemmplaint pursuant to actions under 42 U.S.C.
§ 1983. Section 1983 provides:

Every person who, under color ofiyastatute, ordinace, regulation,

custom, or usage, of any State or Territoryhe District of Columbia, subjects,

or causes to be subjectedyaitizen of the United States other person within

the jurisdiction thereof to the deprivatiohany rights, privilges, or immunities

secured by the Constitution and laws, shallidele to the party injured in an

action at law, suit in equity, or other proper proceeding for redress, except that

in any action brought against a judicidficer for an act or omission taken in
such officer's judicial capacity, injutiee relief shall not be granted unless a



declaratory decree was violated or @eatory relief was unavailable. For the

purposes of this section, any Act obi@ress applicable ebusively to the

District of Columbia shall be considerdd be a statute of the District of

Columbia.
To state a claim under 42 U.S&1983, a plaintiff must allege taelements: (1) a deprivation
of rights secured by the “Constitution and laws” of the United States (2) committed by a
defendant acting under color of state ladickes v. S.H. Kress & Co398 U.S. 144, 150
(1970).

1. Mootness

After the filing of the complaint, Graves submitted a change of address showing that he is
now incarcerated in West Tennessee State PanitgrftWTSP”). (ECF No. 54.) Therefore,
Graves’s prayer for temporary and permanejuinctive relief concermig his protective custody
status at WCF, in which he seeks immediate teartsf protective custody or transfer to another
prison, are mootMoore v. Curtis 68 F. App’x 561, 562 (6th Ci2003) (claims for declaratory
and injunctive relief against prison staff medien inmate transferred to another facilitggnsu
v. Haigh 87 F.3d 172, 175 (6th Cir. 1996) (sam&)amber v. PleasaniNo. 4:12CV-P31-M,
2012 WL 4594339, at *5 (W.D. Ky. Oct. 2, 2012) (ineiatclaim for a transfer and medical care
moot when he was transferred to another facilifif)e change of residene¢so serves to render
Graves’s Motion to Hold Defendants Liable foailtiff's Safety and Care (ECF No. 8.), Motion
for Court Order Not to be Placed in IC Unittiout Protective Custody Status (ECF No. 9.),
Motion for Temporary Restraining Order and RtdeShow Cause (ECF No. 10.), and Motion
for Preliminary Injunctive Order Prohibiting Deféants from Placing Plaintiff in IC Unit (ECF
No. 11), and Motion for Court Order to Hold Detlants and Their Agents Liable for Plaintiff's

Safety (ECF No. 13) be DENIED as MOOT.

2. Twombly Standard Claims against Defendant Schofield



The complaint contains no factual allegas against Defendant Schofield. When a
complaint fails to allege any action by a defendant, it necessarily fails to “state a claim for relief
that is plausible on its face Twombly 550 U.S. at 570.

3. Claims against Defendants their Official Capacity

Graves is suing all Defendants in theiffimal and individual capacity. Defendants
Schofield and Woodall are employedthng TDOC. “[A] suit against atate official in his or her
official capacity is not a suit againthe official but rather is a guagainst the official’s office.

As such, it is no different from a suit against the State its&ifill v. Mich. Dep’t of State Police
491 U.S. 58, 71 (1989) (citation omitted). mA claims against Defendants Schofield and
Woodall in their official capacity aresaerted against the State of Tennessee.

The Eleventh Amendment to the United Sta@esstitution provides that “[t]he Judicial
power of the United States shall not be construed to extend to any suit in law or equity,
commenced or prosecuted against one of the iStates by Citizens @nother State, or by
Citizens or Subjects of any Foreign State.”SUConst. amend. XI. The Eleventh Amendment
has been construed to prohibit citizens freuing their own states in federal cowYelch v. Tex.
Dep’t of Highways & Pub. Transp483 U.S. 468, 472 (1987ennhurst State Sch. & Hosp. v.
Halderman 465 U.S. 89, 100 (1984Employees of Dep’t of Pub. Health & Welfare v. Mo.
Dep’t of Pub. Health & Welfare411l U.S. 279, 280 (1973ee also Va. Office for Protection &
Advocacy v. Stewart  U.S.  , 131 S. Ct. 1632, 162811) (“A State may waive its
sovereign immunity at its pleasure, and itmsocircumstances Congress may abrogate it by
appropriate legislation. But absemaiver or valid abrogation, federal courts may not entertain a
private person’s suit against a State.”) (citations omitted). By its terms, the Eleventh

Amendment bars all suits, ragéess of the relief sought.Pennhurst 465 U.S. at 100-01.



Tennessee has not waived its sovereign imtypurTenn. Stat. Ann. § 20-13-102(a). Moreover,
a state is not a person within the meaning of 42 U.S.C. 8§ 1983des v. Bd. of Regents of the
Univ. Sys. of Ga535 U.S. 613, 617 (2002Will, 491 U.S. at 71.

Graves sues CCA employees DefendantsstackTrotter, White, Gray, and Adams in
their individual and official cagrcity. The official capacity aims against these CCA employees
must be construed asaghs against CCA itselfCf. Will, 491 U.S. at 71. However, the
complaint does not assert a valid claim aga@GA. “A private corporation that performs the
traditional state function of operating a prisonsaghder color of state law for purposes of §
1983.” Thomas v. Cobl&5 F. App’x 748, 748 (6th Cir. 2003) (citir®jreet v. Corr. Corp. of
Am, 102 F.3d 810, 814 (6th Cir. 19963kealsoParsons v. Carusat91 F. App’x 597, 609 (6th
Cir. 2012) (corporation that praes medical care to prisoners can be sued under 8§ 1983). The
Sixth Circuit has applied the standards for asegssiunicipal liability to claims against private
corporations that operate prisonspoovide medical care to prisoner$homas 55 F. App’x at
748-49;Streef 102 F.3d at 817-18lohnson v. Corr. Corp. of Am26 F. App’x 386, 388 (6th
Cir. 2001). CCA “cannot be held liable umde theory of respondeat superiorBraswell v.
Corr. Corp. of Am.419 F. App’x 622, 627 (6th Cir. 2011lnstead, to prevail on a § 1983 claim
against CCA, Graves “must show that a policywell-settled custom of the company was the
‘moving force’ behind the alleged deprivation” of his rightd. The complaint does not allege
that Graves suffered any injury becausarmiinconstitutional polcor custom of CCA

4. Protective Custody Claims

Graves believed that his life was endangdrediis cell assignment in IC Unit and in the
WCF general population due to the alleged hithanlife by gang members. His complaint,

however, fails to articulate a cibtk threat that hatbeen made to GravesThis Court cannot



issue orders based on mere theoretical probiabiland the facts as alleged show no harm to
Graves. The complaint does ndlege any deliberate indifferen@m the part of any defendant.
The Supreme Court has repeatedbserved that prisons presemt "ever-present potential for
violent confrontation."Whitley v. Albers475 U.S. 312, 321 (1986) (quotidgnes v. No. Car.
Prisoner’s Labor Union, In¢.433 U.S. 119, 132 (1977)).See alspWolff v. McDonnell 418
U.S. 539, 561-62 (1974) (prisons are populatediblent offenders, causing unremitting tension
among inmates and between inmates and guards).

This Court does not have treuthority to supervise classification and assignment of
inmates. An inmate does not hav@rotected right to be assignteda particular prison, security
classification, or housing assignmer®lim v. Wakinekona461 U.S. 238 (1983Meachum v.
Fang 427 U.S. 215 (1976Montanye v. Haymegl27 U.S. 236 (1976)SeeSandin v. Conner
515 U.S. 472, 484-87 (1995) (confinement in particpkat of prison or jhdoes not implicate
due process absent "atypical and significant hgptisin relation to the ordinary incidents of
prison life").

Graves did not suffer any injury from his residence at WCF or in IC UKé@nsu v.
Haigh, 87 F.3d 172, 175 (6th Cir. 1996)eck v. Mortimer650 F.2d 929, 930 (8th Cir. 1981);
seeForbes v. Trigg 976 F.2d 308, 312 (7th Cir. 1992)iquhissing as moot habeas petition
because petitioner had been released from segregattomjipson v. Smitir19 F.2d 938, 940-
41 (8th Cir. 1983) (dismissing as moot habeds#tipe alleging harassnmé because petitioner
was transferred to another prison). Pldiinthust show "a reasonable expectation or a
demonstrated probability that tsame controversy will recur.ld. SeeThompson v. Smitf719
F.2d 938 (8th Cir. 1983); Peck v. Mioner, 650 F.2d 92@th Cir. 1981)Willis v. Ciccone 506

F.2d 1011 (8th Cir. 1974) (all holding moot anditions of confinement challenge because the

10



prisoner was no longer confinéd the allegedly offending instition). Gravesdoes not allege
any facts that would support a claim of reasonaljeectation or demonstrated probability that
this same controversy will recur.

5. Claims for Issuance ddisciplinary Reports

Graves also has no claim for a violation of gecess in connection with the issuance of
disciplinary reports. Graves attached tisciplinary reports from October 14, 2014, and
October 25, 2014, both stating tiiataves refused his cell assigamt. (Compl. 1 & 4, ECF No.
1-2.) Graves states in his complaint that Hesed his cell assignmen{Compl. 6, ECF No. 1.)
An inmate’s right to due process arises only iéstriction implicates a constitutionally protected
liberty interest. See Wilkinson v. Austib45 U.S. 209, 221 (2005). Wolff v. McDonnell418
U.S. 539 (1974), the Supreme Court held thatereha prisoner is charged with a disciplinary
offense that may result inde of good time credit, due procaessjuires certain procedural
protections. Id. at 563-66. In addition, a disciplinarygeeeding may give rise to a protected
liberty interest if the restrictions imposed congé an “atypical and significant hardship on the
inmate in relation to the ordinaincidents of prison life.”Sandin v. Conne515 U.S. 472, 484
(1995). In general, an inmate does not havdiberty interest in a particular security
classification or in freemm from segregationOlim v. Wakinekona461 U.S 238, 245 (1983).
In this case, Graves’s own documentation showshhaeceived a disciplinary report for actions
he took. There are no allegatiahat he did not refse the cell assignmentAny loss of good
time credit or punishment received was not thyge of “atypical and significant hardship”
contemplated irsandin

6. First Amendment Claims

11



Graves asserted that his access to thet ¢t@s been restricted; however, the complaint
does not assert a valid claimrfdenial of Graves’s First Amendment right of access to the
courts. See Kensu v. Haigl87 F.3d 172, 175 (6th Cir. 1996&ee also Bounds v. Smi#30
U.S. 817, 821 (1977) (“It is now established beyond doubt that prisoners have a constitutional
right of access to the courts.”J.he Supreme Court has held that

“[tihe fundamental constitional right of acces to the courts requires prison

authorities to assist inmates in the preparation and filing of meaningful legal

papers by providing prisoners with adequiai® libraries or adequate assistance

from persons trained in the law.Bounds 430 U.S. at 828. HoweveBounds

does not guarantee inmates the wheraditto transform themselves into

litigating engines capable @fing everything from shareholder derivative actions

to slip-and-fall claims. The tools it gaires to be providedre those that the

inmates need in order to attack their sentences, directly or collaterally, and in

order to challenge the conditions of theanfinement. Impairment of any other

litigating capacity is simply one of the incidental (and perfectly constitutional)
consequences of conviah and incarceration.
Lewis v. Casey518 U.S. 343, 355 (19963ee also Thaddeus-X v. Blattd75 F.3d 378, 391
(6th Cir. 1999) (en banc) (inmates’ First Ananent right of access the courts “extends to
direct appeal, habeas corpus appiges, and civil rights claims only”).

To have standing to pursue a First Amendment claim that he was denied access to the
courts, “a prisoner must show prison officials’ conddlicted an ‘actual ijury,’ i.e., that the
conduct hindered his efforts to gpue a nonfrivolous legal claim.Rodgers v. Hawleyl4 F.
App’x 403, 409 (6th Cir. 2001) (citation omitted¥ee also Hadix 182 F.3d at 405-06
(explaining howLewisaltered the “actual injury” requiremepteviously articulated by the Sixth
Circuit). “Actual injury” can be demonstratdry “the late filing of a court document or the
dismissal of an otherwésmeritorious claim.” Pilgrim v. Littlefield 92 F.3d 413, 416 (6th Cir.

1996). The complaint does not allethat Graves suffered any actuajury as he was able to

file this complaint, proceeith forma pauperisand file numerous other motions.
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lll. Standard for Leave to Amend

The Sixth Circuit has held that a districourt may allow a prisoner to amend his
complaint to avoid gua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,
951 (6th Cir. 2013)see alsdBrown v. R.J, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.
22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).
Leave to amend is not required where a deficiency cannot be dmedn 2013 WL 646489, at
*1; Gonzalez-Gonzalez v. United Sta®s7 F.3d 31, 37 (1st Cir. 200 T his does not mean, of
course, that eversua spontalismissal entered without prior tice to the plaintiff automatically
must be reversed. If it is crystal clear thfa plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{Grayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)n(“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shaaltkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahaheritless complaint that cannot be salvaged by
amendment comports with due process and doesfnioge the right of access to the courts.”).

IV. Appeal Issues

Pursuant to 28 U.S.C. 81915(a)(3), the Coouist also consider whether an appeal by
Plaintiff in this case would be taken in good HaitThe good faith standard is an objective one.
Coppedge v. United State369 U.S. 438, 445 (1962). The test for whether an appeal is taken in
good faith is whether the litigant seeks appellatgere of any issue that is not frivolousd. It
would be inconsistent for a distticourt to determine that aroplaint should be dismissed prior

to service on the Defendants, but has sufficient merit to support an apgeaha pauperis

13



See Williams v. Kullmary22 F.2d 1048, 1050 n.1 (2d Cir. 1983he same considerations that
lead the Court to dismiss this case for failurstade a claim also compel the conclusion that an
appeal would not be taken in good faith.

V. Conclusion

The Court DISMISSES Graves’s complaint as to all Defendants for failure to state a
claim on which relief can be anted, pursuant to 28 8.C. 88 1915(e)(2)(B)(ii) and
1915A(b(1). Leave to Amend is DENIED becatlse deficiencies in Graves’s complaint cannot
be cured. It is also CERTIFIED, pursuant2® U.S.C. 81915(a)(3), thany appeal in this
matter by Graves would not be taken in good faith.

The Court must also address the assedsofethe $505 appellate filing fee if Graves
nevertheless appeals the dismissal of this case. A certification that ahiapym taken in good
faith does not affect an indigent prisoner plaintiff's ability to take advantage of the installment
procedures contained in § 1915(ee McGore v. Wriggleswortth14 F.3d 601, 610-11 (6th
Cir. 1997),partially overruled on other grounds by LaFountaifi6 F.3d at 951McGore sets
out specific procedures for implementing the PLLR8 U.S.C. § 1915(a)-(b). Therefore, Graves
is instructed that if he wishes to take aubzge of the installmergrocedures for paying the
appellate filing fee, he must complhyjith the procedures set outhcGoreand § 1915(a)(2) by
filing an updatedn forma pauperisaffidavit and a current, certified copy of his inmate trust
account for the six months immediately ggding the filing of the notice of appeal.

For analysis under 28 U.S.C. 8 1915(g) of fufiilnegs, if any, by Graves, this is the first
dismissal of one of his cases asdtous or for failure to state a claim. This “strike” shall take
effect when judgment is entere@oleman v. Tollefsqri35 S. Ct. 1759, 1763-64 (2015).

The Clerk is directed to prepare a judgment.
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IT IS SO ORDERED.
s/JamesD. Todd
JAMESD. TODD
UNITED STATESDISTRICT JUDGE
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