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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION
SAUNDRA DENISE BUNDY,
Plaintiff,
V. No. 14-1337
MADISON COUNTY, TENNESSEE

Defendant.

ORDER DENYINGPLAINTIFF’'S MOTION TO AMEND

Before the Courtis Plaintiff, Saundra Denise Bundy’'s (“Bundy”jnotion to file an
amended complaint, to which Defendant, Madison County, Tennessee (“Madison County” or
“County”), has responded. (Docket Entri¢b.E.”) 20, 24.) For the reasons discussed below
themotion isDENIED.*

Background

On December 12, 20148undy brought suit alleging violations of her rightsider the
First Amendment to the United States Constitutmrsuant to 42 U.S.C. § 198and for
retaliatory dischargeesulting from the filing of an ethejob-injury claim (“OJI”) under the
Tennessee Public Protection Act (“TPPAid Tennessee common law. (D.E. Madison
County movedo dismisssome of tle claims (D.E. 13.) Plaintiff now seeks leave to ameti
complaint to add a negligent supervision claim against Defendamtder the Tennessee
Governmental Tort Liability Act (“TGTLA"), Tenn. Code Ann. §-2®-101,et seq (D.E. 202

atl-2.)

! The partiesalso addressedPlaintiff's motion to amend in their response and reply briefs to Defendant’s
motion to dismiss. eeD.E. 21and23.) The Court has considered those arguments in decidingdahin.
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Legal Standard

Rule 15 of the Federal Rules of Civil Procedure directs that courts “should freely g
leave [to amend] when justice so requires.” Fed. R. Civ. P. 15(a)(2). Among the fachar
considered includevhether the amendment would be futi/illiams v. City of Cleveland/71
F.3d 945, 949 (6th Cir. 2014). Wher@urtdenies a partieave to amend based on futility, it is
determiningthat the proposed amendmentduld not withstand a Rule 12(b)(6) motion to
dismiss” Id. (quotingRiverview Health InstLLC v. Med. Mut. of Ohi601 F.3d 505, 512 (6th
Cir. 2010)). Courtsmust construe thproposed amendemmplaint “in the light most favorable
to the plaintiff and accept all allegations as trug&ys v. Humana, Inc684 F.3d 605, 608 (6th
Cir. 2012) (citingHarbin-Bey v. Rutter420 F.3d 571, 575 (6th Cir. 2005

Therefore, the dispositive question becomes whether a plaintiff's proposed amended
complaint contains‘Sufficient factual matter, accepted as trigestate a claim to relief that is
plausible on its fac€. Williams 771 F.3d at 94@9quotingD’Ambrosio v. Maring 747 F.3d 378,
383 (6th Cir. 2014) Rule 8of the Federal Rules of Civil Procedwsets out a liberal pleading
standard, requiring only “a short and plain statement of the claim showing thaletuer is
entitled to relief.” Fed. R. Civ. P. 8(a)(2). However;[c¢]onclusory allegations or legal
conclusions masquerading as factual allegations will not suffid&right v. Gallia Cnty.Ohio,
753 F.3d 639, 652 (6th Cir. 2014uptingEidson v. Tenn. Dep't of Children’s Sens10 F.3d
631, 634 (6th Cir. 200Y) The proposed amendawmplaint“must go beyondlabels and
conclusions’ or a mere ‘formulaic recitation oktelements of a cause of actidrtp survive a
motion to dismiss.SFS Chel, LLC v. First Bank of Del.774 F.3d 351, 355 (6th Cir. 2014)

(quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)).



Analysis

Futility of Amendment

A. Negligent Supervisio@laim

The Countyinsists thatBundy has failedto statea negligent supervisiorclaim that
satisfiesFederal Rule of Civil Procedurg(a) and theUnited StatesSupreme Court’sdual
holdings inBell Atl. Corp. v. Twomb|y550 U.S. 544 (2007) arAshcroft v.lgbal, 556 U.S. 662
(2009). (D.E. 24 at1-2.) Defendant contends that the proposed amended congdtsrfbrtha
formulaic recitation of the elements afnegligent supervisiodaim that lacksfactual support
(Id. at 2)

Under the terms of the TGTLA, governmental entities likkadison Countyare
“immune from suit for any injury which may result from the activities of such gowenal
entities[.]” Tenn. Code Ann. § 280-201(a). This broad rule of immunitodified by the
Temessee legislature is “subject to statutory exceptions in the [TGTLA®Yiswns.”
Limbaugh v. Coffee Med. Ctr59 S.W.3d 73, 79 (Tenn. 2001). One such exception is the
general waiver of immunity from suit for personal injury claims under Tenn. 8ode§ 2920-
205, which states that “[ijmmunity from suit of all governmental entities is remavreithjtiry
proximately caused by a negligent act or omission of any employée \ite scope of his
employment . . .

However, a retaliatory dischargdaim “is by its very nature an action based on the
intent of the employer to discharge the employee for avdhegself] of the statutory remedy
under the workers’ compensation statutes [and]would not be a negligent act or omission and

immunity would not be removed at all. Baines v. Wilson Cnty86 S.W.3d 575, 579 (Tenn. Ct.



App. 2002) (quotingVlontgomery v. Mayor of City of Covington78 S.W.2d 444, 445 (Tenn.
Ct. App. 198%). However theBainescourt noted that

[a]notherbasis for liability of the government when an intentional tort is involved

has been found to exist in specific situations. In some cases, plaintiffs have sued

local governmental entities alleging that independent acts of negligence on the

part of government employees led to, contributed to, or allowed injuries girectl
resulting from intentional acts. Those cases involve interpretations of apather

of the GTLA. The removal of immunity for injury proximately caused by a

negligent act or omission ofng employee is subject to specific exceptions,

including where the “injury arises out of” enumerated intentional toftsnn.

Code Ann. § 29-20-205(2).

Id. at 580. Retaliatory discharge is not one of the enumerated intentiondistedsn Tenn.
CodeAnn. 8§ 2920-205(2) that would allowhe County taetain its immunityeven if it acting
through its employeesyas negligenin permitting another employee to intentionally harm a
plaintiff. Seed. at 581.

Under Tennssee law, a plaintiff rhay recover for negligent hiring, supervision, or
retention of an employee if she establishes, in addition to the elementsgtijamee claim, that
the employer had knowledge of the employee’s unfitness for the jgiompson v. Bank of Am.,
N.A, 773 F.3d741, 755 (6th Cir. 2014kiting Doe v. Catholic Bishop for Diocese Memphis
306 S.W.3d 712, 717 (Tenn. Ct. App. 2008)). “A negligence claim requires proof of a duty of
care owed to the plaintiff, breach of that duty by the defendant, injury oralctss| causation,
and proximate causationBrown v. Bd. of Educ. of Shelby Cnty. Schg.F. Supp. 3d 665, 685
(W.D. Tenn. 2014) (citind-ourcey v. Estate of Scarlett46 S.W.3d 48, 52 (Tenn. 2004)).
Establishing the employer’s knowledge of an employee’s unfitness for the qobrere the
plaintiff to show that “the employer knew, or by the exercise of reasonaldenaght have

ascertained, that the employee or independent contractor was not qualifiedarm the work

for which he was hired."Davis v. Covenant Presbyterian Churdfio. M201302273COA-R3-



CV, 2014 WL 2895898, at *8 (Tenn. Ct. App. June 23, 2014) (ciMiagshalls of Nashville,
Tenn., Inc. v. Harding Mall Assocs., Ltd99 S.W.2d 239, 243 (Tenn. Ct. App. 1990)).

In support of henegligent supervision claim, Plaintiff states tehae filed an OJI claim
after suffering a left shoulder injury while working in Defendant’s jaill on May 9, 2014
(Proposed Am. Compl. § 14, D.E.-20 Bundyalleges that the Sheriff, Lieutenant Pettyg/an
otherof Defendant’'sunnamedyolicy makersand employeegistigated a criminal investigation
into the legality of theDJI claim, which resulted in her suspension from work without phdy. (
11 16-17.) Plaintiff asserts thashe has been construciiyelischarged in retaliation for filing
the OJI claim because she has not been allowed to return to work, even though the criminal
chargeswvere notpursued (Id. 1 17#19.) In paragraph 18 ¢ifie proposed amended complaint,
she alleges that

the County Mayor, Sheriff and other of the Defendant’s high level officials knew
or in the exercise of reasonable diligence should have known, that Plaintiff's
supervisors began an ongoing and continuous pattern of retaliation against the
Plaintiff for having filed an OJI claim and were negligent in failing to stipe,

train, discipline, and retain the employees responsible for the retaliationtifPlain
avers that the adverse employment actions she suffered as alleged herdie were
reasonably foreseeable resfithis negligence.

(Id. 1 18.) Plaintiff furthercontendshat

the Defendant owed her a duty to realize, prevent, and/or protect Plaintiff from
the harm that its officials, employees, and/or agents presented to anddnflicte
upon Plaintiff in retaliation for having submitted a claim for OJI benefits and for
engaging in ifee speech. Plaintiff further alleges that the Defendantsdsiedl

her a duty to adequately supervise and train its officials, employees, arefits ag

in order to prevent and protect Plaintiff from the harm inflicted in this matter.
Plaintiff avers tlat the Defendant, acting through the Mayor, Sheriff and other
high ranking officials of the Defendant negligently failed to supervisén, tra
discipline and retain the employees responsible for the retaliation against the
Plaintiff as set out above. Plaintiff avers that the adverse employmentsasition
suffered as alleged herein were the reasonably foreseeable result of this
negligence.

2 This citation is to the second paragraph numth&t8” in Plaintiff's proposed amended complaint.
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(Id. § 31.) As a result othe County’snegligent supervisigrBundycontends that “she suffered
retaliatory prosecution and constructive discharge from her employmien]"32.)

Plaintiff hasnot pled anegligent supervision clairthat is “plausible on its facg, with
“factual content that allows the court to draw the reasonable inferenctheélddfendant is

liable for the misconduct allegéd. Garcia v. Fed. Nak Mortg. Ass'n F.3d No. 14

1687,2015 WL 1529012, at *2 (6th Cir. Apr. 7, 2015) (quotifigombly 550 U.S. at 570 and
Igbal, 556 U.S. at 678)Bundy has failed to set forth facts explaining hbwas foreseeable to
Defendant acting through the Sheriff, to knotlvat some ofhis employees were not qualified
whenthey allegedlyengaged irthe activitiesthat resulted irPlaintiff's constructive discharge
Her general allegation of negligent supervisiontioa partof the County, (Proposed Am. Compl.
1 18, is a legal conclusion not suppedtbyfactual content.See Thompsory73 F.3dat 755
(affirming the district court’s dismissal of the plaintiff's negligent supervisiamm because the
plaintiff failed to allegeany specific negligent behavior on the part of the defendant).

Further, Bundyclaimsthat the Sherifparticipatedn theintentional acts that resulted in
her constructive discharge, and walso negligent in supervising himself and thosame
employees. GompareProposed Am. Compf] 19 with | 18".) Accepting this allegation as true
then the County, acting throughe Sheriff, could notbe liable for negligently supervisingis
own intentional conduct SeeTenn. Code Ann. 8 290205 (“Immunity from suit of all
governmentaéntities is removed for injury proximately caused megligentact or omission . .
..") (emphasis added) While Bundy inssts that the County Mayor and other high ranking
County officials werealsonegligent in supervisingheseemployees, shdoes not explain how

they knew, or would have reason to knofithe Sheriff's, Lieutenant Pettg, or otherunnamed

% This reference is to Plaintiff's second paragraph numbered 18.
* This reference is to Plaintiff's second paragraph numbered 18.
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employeesunfitness. Bundy’s failure to allege more than “[c]lonclusory allegations or legal
conclusions masquerading tactual allegations,’Eidson 510 F.3dat 634,demonstrates the
futility of her proposed amended complaint.

[. Supplemental Jurisdiction

Alternatively, the Countyrequest that the Courtdecline to exercise supplemental
jurisdiction overPlaintiff's proposedl GTLA claim under 28 U.S.C. § 1367(c). (D.E. 24 a39
A TGTLA claim would typically confer supplemental jurisdiction in this Cpasit arises out of
the same fets as Plaintiff's § 1983 claimnd forns part of thesamecase or controversySee28
U.S.C. §8 1367(a). However, “district courts havebfoad discretion in deciding whether to
exercise supplemental jadiction over state law claims,” even if jurisdiction would otherwise
be proper under § 1367(ainney Dock & Transp. Co. v. Penn Cent. Cpf®6 F.3d 617, 620
(6th Cir. 1999) (quotindg/lusson Theatrical, Inc. v. Fed. Exp. Cor@0 F.3d 1244, 1254 (6th Cir.
1996),amended on denial of ren’998 WL 117980 (6th Cir. Jan. 15, 1998Under § 1367(c),

a district court may decline to exercise supplemental jurisdiction if

(1) the claim raises a novel complex issue of State law,

(2)  theclaim substantially predominates over the claim or claims over
which the district courhas original jurisdiction,

3) the district court has dismissed all claims over which it has original
jurisdiction, or

4) in exceptional circumstances, there ather compelling reasons
for declining jurisdiction.

28 U.S.C. 8 1367(c).The TGTLA states that Tennessee “circuit courts shall hexausive
original jurisdiction” over claims brought under its provisions. Tenn. Code Ar2@-80-307.
Moreover, theTGTLA requires claims brought under it to be in “strict compliance” with its

terms. SeeTenn. Code Ann. 8 290-201(c). The Sixth Circuit has recognized thahé
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Tennessee legislature expressed a clear preferencd @GiELA] claims be handled by its own
state courts Gregory v. Shelby Cnty., Ten220 F.3d 433, 446 (6th Cir. 200Qfurther, “[this
unequivocal preference of the Tennessee legislature is an exceptional @rmemBinder

8 1367(c)4)] for declining jurisdiction.”ld. For these reasongven had Plaintiff stated a
plausible claimthe Court would noexercise itssupplemental jurisdiction over hetate law
claim. See McNeal v. City of Hickory Valley, TenNo. 021205, 2002 WL 1397249, at *3
(W.D. Tenn. June 4, 2002) (declining to exercise supplemental jurisdiction over thdfjgainti
TGTLA claimsraisedin his amended complaintven though the cougraned the plaintiff's

motion to amend).

Conclusion
Bundy’s proposed amended complaint wolde futile because she has failed to state a
plausiblenegligent supervision claim under the TGTLA. Further, the Court would not exercise
supplemental jurisdiction ovehe TGTLA claim. Therefore, Plaintiff's motion to ame is
DENIED.

IT IS SO ORDERED thig9th day of April, 2015.

s/ J. DANIEL BREEN
CHIEFUNITED STATES DISTRICT JUDGE




