Perez v. Bond et al Doc. 7

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

MARCELLO HERNANDEZ PEREZ, )

Plaintiff, g
VS. ; No.14-1339-JDT-egb
MELVIN BOND, et. al., ))

Defendants. ;

ORDER DISMISSING CLAIMS,
DENYING MOTION TO BE GRANTED INCOMPATIBILITY,
AND GRANTING LEAVE TO AMEND

On December 12, 2014, Plaintiff Marcello Handaz Perez (“Perez”), who at the time of
filing was an inmate at Haywood County Just@amplex (“HCJC”) in Brownsville, Tennessee,
filed apro secomplaint pursuant to 42 U.S.C. 8 1983 and a motion to pracdedna pauperis
(ECF Nos. 1 & 2). In an order issue@d@mber 15, 2014, the Court granted leave to praoeed
forma pauperisand assessed the civil filing fee pursuanthe Prison Litigation Reform Act of
1995 (“PLRA"), 28 U.S.C. 88 1915(a)-(b). (ECF Ny). The Clerk shall record the defendants
as Sheriff Melvin Bond, Captain (“Cpt.”) Tonykisher, Lieutenant (“Lt.”) Cedrick Tyus,
Sergeant (“Sgt.”) Sharon SoBd, Officer Nancy St&s, Officer First Name Unknown (“FNU”)
Kennedy, Officer Tony Peete,fii@er Ronnie Jones, OfficdfeNU Clark, Officer FNU Smith,
Officer FNU Flagg, RN Janet Webb, FNP Dorill&, Cook 2 Mary Taylor, and Officer John

Williams.
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. THE COMPLAINT

Perez alleges that he has filed grievances about the HCJC conditions, to Defendants
Melvin Bond, Fisher, Tyus, Sharon Bond, Clark,itBmand Flagg about conditions at the HCJC,
but they have not made any changes to hiscoltlitions. (Compl. 2, ECF No. 1.) Perez states
that he feels his life is immminent danger because he is housed with a dangerous inmate,
McFarland. [d.) Perez alleges that Defendant Kennedyg wavitness to his cellmate’s erratic
behavior when he saw McFarlangde a combination of sour milk and urine for washing his face,
and Defendant Jones allegedly admitted thaF&iand, who is known by Jones to dislike
Mexicans, will knife a man.Iq.) Further, Perez contendsatiDefendants Webb, Willie, Taylor,
and Williams overheard and witnessed McFarlanase of bodily waste for inappropriate use
and did nothing about it.Id.)

Perez asks the Court to ensheis observed by responsilgtaff because his life is in
imminent danger due to inmate McFarland.

Il. ANALYSIS

A. ScreeningandStandard

The Court is required to screen prisoner clamps and to dismiss any complaint, or any
portion thereof, if the complaint—

() is frivolous, malicious, or fis to state a claim upon which relief
may be granted; or

(2) seeks monetary relief fromdefendant who is immune from such
relief.

28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).
In assessing whether the complaint in tese states a claim on which relief may be

granted, the court applies standards under Federal Rule of Civil Procedu)@)12(s stated in



Ashcroft v. Igbgl556 U.S. 662, 677-79 (2009), andBall Atlantic Corp. v. Twomb]y650 U.S.
544, 555-57 (2007)Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting all well-
pleaded allegations in the complaint as true Gbert ‘consider[s] the faaal allegations in [the]
complaint to determine if they plausfbsuggest an entitleant to relief.” Williams v. Curtin
631 F.3d 380, 383 (6th Cir. 2011) (quotifgpal, 556 U.S. at 681) (alteran in original).
“[P]leadings that . . . are no mattgan conclusions . . . are notidetd to the assumption of truth.
While legal conclusions can provide the framewof a complaint, they must be supported by
factual allegations.” Igbal, 556 U.S. at 679see also Twomhbly550 U.S. at 555 n.3 (“Rule
8(a)(2) still requires a ‘showing,’ rather than ariket assertion, of entitlemigto relief. Without
some factual allegation in the complaint, it is hard to see how a claimant could satisfy the
requirement of providing not onlyair notice’ of the nature othe claim, but also ‘grounds’ on
which the claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d
at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factuglifrivolous under88 1915A(b)(1) and

1915(e)(2)(B)(i) is separate issue from whether itidao state a @im for relief.

Statutes allowing a compldito be dismissed as ¥olous give “judges not only

the authority to dismiss a claim based on an indisputably meritless legal theory,

but also the unusual power to pierce thié @ethe complaint'sactual allegations

and dismiss those claims whose fattiantentions are clearly baseles§\&itzke

490 U.S. at 327, 109 S. Ct. 1827 (intetprg 28 U.S.C. § 1915). Unlike a

dismissal for failure to state a claim, where a judge must accept all factual

allegations as trudgbal, 129 S. Ct. at 1949-50, a juddees not have to accept

“fantastic or delusional” factl allegations as true in prisoner complaints that are

reviewed for frivolousnessNeitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.



“Pro secomplaints are to be held ‘to less sgyent standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.'Williams 631 F.3d at 383
(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Rro selitigants and prisoners
are not exempt from the requirementdtad Federal Rules of Civil Proceduré/ells v. Brown
891 F.2d 591, 594 (6th Cir. 198%¢ee also Brown v. Matauszaklo. 09-2259, 2011 WL
285251, at *5 (6th CirJan. 31, 2011) (affirming dismissal pfo secomplaint for failure to
comply with “unique pleading requirements” andtistg “a court cannot feate a claim which [a
plaintiff] has not spelled out in his pleading™) (quoti@ark v. Nat'l Travelers Life Ins. Cp.
518 F.2d 1167, 1169 (6th Cir. 1975))téaation in original);Payne v. Sec’y of Treas/3 F.
App’x 836, 837 (6th Cir. 2003) (affirmingua spontelismissal of complaint pursuant to Fed. R.
Civ. P. 8(a)(2) and stating, “[n]eithémis court nor the district court is required to create Payne’s
claim for her”);cf. Pliler v. Ford 542 U.S. 225, 231 (2004) (“Disttijudges have no obligation
to act as counsel or paralegapto selitigants.”); Young Bok Song v. Gipsot23 F. App’x 5086,
510 (6th Cir. 2011) (“[W]e decline to affirmativefgquire courts to ferret out the strongest cause
of action on behalf opro selitigants. Not only would that dy be overly burdensome, it would
transform the courts from neutiaibiters of disputes into advoeatfor a particular party. While
courts are properly chged with protecting the rights ofll who come before it, that
responsibility does not encompaadvising litigants as to whdegal theories they should
pursue.”).

B. § 1983 Claim

Perez filed his complaint on the court-supg@lform for actions under 42 U.S.C. § 1983.

Section 1983 provides:

Every person who, under color ofiyastatute, ordinace, regulation,
custom, or usage, of any State or Territoryhe District of Columbia, subjects,



or causes to be subjectedyaitizen of the United State&s other person within

the jurisdiction thereof to the deprivatiohany rights, privilges, or immunities

secured by the Constitution and laws, shalliele to the party injured in an

action at law, suit in equity, or other proper proceeding for redress, except that

in any action brought against a judicidficer for an act or omission taken in

such officer's judicial capacity, injutiee relief shall not be granted unless a

declaratory decree was violated or @eatory relief was unavailable. For the

purposes of this section, any Act obi@ress applicable ebusively to the

District of Columbia shall be considerad be a statute of the District of

Columbia.
To state a claim under 42 U.S&1983, a plaintiff must allege tnelements: (1) a deprivation
of rights secured by the “Constitution and laws” of the United States (2) committed by a
defendant acting under color of state ladickes v. S.H. Kress & C0398 U.S. 144, 150
(1970).

1. TwomblyStandard

The complaint contains no factual allegas against Defendants Starks and Peete.
When a complaint fails to allege any action bgedendant, it necessarily fails to “state a claim
for relief that is plausible on its faceTwombly 550 U.S. at 570.

3. Jail Conditions Claims

Perez’s complaint alleges that he is livimgder dangerous conditions due to an unstable
cellmate. (Compl. 1, ECF No. 1.) Thesaiwls arise under the Eighth Amendment. The
complaint does not allege that any of the Deferglare directly responsible for the conditions at
the jail, but rather thahe conditions themsedg are unconstitutional.

An Eighth Amendment claim consists bbth objective and subjective components.
Farmer v. Brennan511 U.S. 825, 834 (1994kudson v. McMillian 503 U.S. 1, 8 (1992);
Wilson v. Seiter501 U.S. 294, 298 (1991Villiams v. Curtin 631 F.3d at 383Mingus V.

Butler, 591 F.3d 474, 479-80 (6th Cir. 2010). eTbbjective component requires that the



deprivation be “sufficiently serious.Farmer, 511 U.S. at 834Hudson 503 U.S. at 8Wilson
501 U.S. at 298.

To satisfy the objective compameof an Eighth Amendment claim, a prisoner must show
that he “is incarcerated under conditions pgsk substantial risk of serious haregrmer, 511
U.S. at 834see also Miller v. Calhoun Cnfy408 F.3d 803, 812 (6th C2005), or that he has
been deprived of the “minimal dized measure of lé#'s necessities.Wilson 501 U.S. at 298
(internal quotation marks omittedgee also Hadix v. JohnsoB67 F.3d 513, 525 (6th Cir. 2004)
(“To succeed in an Eighth Amendment challengeprjaoner] must establish that . . . a single,
identifiable necessity of civilized human existe is being denied . . . .”). The Constitution
“does not mandate comfortable prison®Vilson 501 U.S. at 298 (internal quotation marks and
citation omitted). “[R]outine discomfort is paof the penalty that criminal offenders pay for
their offenses against societyHudson 503 U.S. at 9 (internal quotation marks and citation
omitted). Thus, “extreme deprivations are required to make out a conditions-of-confinement
claim.” 1d. at 9.

In considering the types of conditions tleanstitute a substantial risk of serious harm,
the Court evaluates not only tiseriousness of the potential harm and the likelihood that the
harm will actually occur, but édence that unwilling exposure to that risk violates contemporary
standards of decenciye., that society does not choose to tate the risk in its prisong-elling
v. McKinney 509 U.S. 25, 36 (1993). &hSupreme Court has alsmphasized that prisoners
can rarely establish an Eighth Amendmentlation from a combinan of conditions of
confinement that, in themselves, do not tséhe level of a constitutional violation:

Someconditions of confinement may elliah an Eighth Amendment violation

“in combination” when each would not do so alone, but only when they have a

mutually enforcing effect that productse deprivation of a single, identifiable
human need such as food, warmth, exercise—for example, a low cell



temperature at night combined with a failtioeissue blanketsTo say that some

prison conditions may interact in thissfaon is a far cry from saying that all

prison conditions are a seamless web for Eighth Amendment purposes. Nothing

as amorphous as “overall conditions” can rise to the level of cruel and unusual

punishment when no specific deprivation of a single human need exists.
Wilson 501 U.S. at 304-05 (citation omittedjee also Thompspr29 F.3d at 242 (“Eighth
Amendment claims may not be based on the totality of the circumstances, but rather must
identify a specific condition thatiolates” a particular right)Carver v. Knox Cnty., Tenn887
F.2d 1287, 1294 (6th Cir. 1989) (same).

To establish the subjective componentaof Eighth Amendment violation, a prisoner
must demonstrate that the official acted witte requisite intent, that is, that he had a
“sufficiently culpable state of mind.Farmer, 511 U.S. at 834see also Wilsarb01 U.S. at 297,
302-03. The plaintiff must show that the prisificials acted with “deliberate indifferences a
substantial risk that the poser would suffer serious harnkzarmer, 511 U.S. at 834Wilson
501 U.S. at 303Helling, 509 U.S. at 32Woods v. Lecureyxt10 F.3d 1215, 1222 (6th Cir.
1997); Street v. Corr. Corp. of Ajm102 F.3d 810, 814 (6th Cir. 199@)ylor v. Mich. Dep't of
Corr., 69 F.3d 76, 79 (6th Cir. 1998) “[D]eliberate indifference dsribes a state of mind more
blameworthy than negligenceParmer, 511 U.S. at 835. Thus,

[a] prison official cannotbe found liable under the Eighth Amendment for

denying an inmate humane conditions afifo@ment unless thafficial knows of

and disregards an excessive risk to inmate theal safety; the official must both

be aware of facts from which the inference could be drawn that a substantial risk
of serious harm exists, and meust also draw the inferenceThis approach

1 On June 22, 2015, the Supreme Court heldjmgsley v. Hendricksqri33 S. Ct. 2466
(2015), that excessive force ata brought by pre-trial detaineesist be analyzed under a
standard of objective reasonables)agjecting a subjective stamddhat takes into account a
defendant’s state of mindd. at 2472-73. It is unclear whetharto what extent the holding in
Kingsleywill affect the deliberate indifference stéard for other prison conditions claims, which
the Sixth Circuit applies to both preairdetainees and convicted prisonegaurs v. Big Sandy
Reg’l Jail Auth, 593 F. App’'x 478, 483 (6th Cir. 2014). Alosdéurther guidance, the Court will
continue to apply the deliberate iffdrence analysis to these claims.
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comports best with the text of the Eighth Amendment as our cases have

interpreted it. The Eighth Amendmt does not outlaw cruel and unusual

“conditions”; it outlaws cruel and unusualuipishments.” An act or omission

unaccompanied by knowledge of a sigrafit risk of harm might well be

something society wishes to discouraged if harm does result society might

well wish to assure compensation. The common law reflects such concerns when

it imposes tort liability on a purely objectivedis . . . But an official’s failure to

alleviate a significant risk that he shduhave perceived but did not, while no

cause for commendation, cannot under our cases be condemned as the infliction

of punishment.

Id. at 837-38, 114 S. Ct. at 1979 (emphasis added; citations om#téedyiso Garretson
v. City of Madison Height2l07 F.3d 789, 796 (6th Cir. 2005) (tHe officers failed to act in the
face of an obvious risk of which they shouldr@é&nown but did not, thethey did not violate
the Fourteenth Amendment.”). The subjectivenponent must be evaluated for each defendant
individually. Bishop v. Hackel636 F.3d 757, 767 (6th Cir. 201Xge also idat 768 (“[W]e
must focus on whether each individual Deputy tiedpersonal involvement necessary to permit
a finding of subjective knowledge.”)..

In this case, the complaint contains riegations that any indidual Defendant acted
with deliberate indifference tokamnown substantial risk to Perez’s health or safety. Perez alleges
that Defendants Kennedy, Jones, Webb, Williaylor, and Williams were aware of his
cellmate’s erratic behavior, but there are fagts stating that these defendants drew the
conclusion from this behavior dh Perez’s health or safety was in danger. Nor are there any
allegations that Perez has, in fact, sufferedlzamyn due to his cellmatbehavior. He simply
states that his cellmate acts irrationally awds not like Mexicans @npl. 2, ECF No. 1.);
however he does not include thas$ cellmate made any threatshis person or general safety..
The Supreme Court has repeatedhserved that prisons presemt "ever-present potential for

violent confrontation.”"Whitley v. Albers475 U.S. 312, 321 (1986) (quotidgnes v. No. Car.

Prisoner’'s Labor Union, In¢.433 U.S. 119, 132 (1977)).See alspWolff v. McDonne|l 418



U.S. 539, 561-62 (1974) (prisons are populatediblent offenders, causing unremitting tension
among inmates and between inmates and guaflgther, Perez is no longer housed at HCJC;
he sent notification tthe court that he was transferredhe Bledsoe County @ection Facility

in Pikeville, Tennessee. (ECF No. 5.)

4, Claims for Failure to Investigate Grievances

The participation of Defendants MelBond, Fisher, Tyus, Sharon Bond, Clark, Smith,
and Flagg in investigating, processing, or deny®egez’'s grievances cannot in itself constitute
sufficient personal involvement to sta&laim of constitutional dimensiorsimpson v. Overton
79 Fed. Appx. 117, 2003 WL 22435653"(Eir. 2003); seealso Martin v. Harvey 14 Fed.
Appx. 307, 2001 WL 669983, at *2 (6th Cir. 2001) ("Tdenial of the grievance is not the same
as the denial of a requestreceive medical care.")Section 1983 liability may not be imposed
against a defendant for "a mere failure to acsellaupon information contained in the grievance.
SeeShehee199 F.3d at 300illard v. Shelby County Bd. of Edu@6 F.3d 716, 727-28 (6th
Cir. 1996).

Perez also has no cause of action againsDafigndants for failing tinvestigate or take
remedial measures to the extent they were ewhPerez’s grievances or complaints. Although
failure to investigate may givese to 8 1983 supervisory liabilitggeWalker v. Norris 917 F.2d
1449, 1457 (6th Cir. 1990) andarchese v. Lucas7/58 F.2d 181, 188 (6th Cir. 1985), the
reasoning inWalker and the analysis in its progeny tedttat evidence of the "failure to
investigate" can establishumicipal liability only. InDyer v. Casey1995 WL 712765, at 2 (6th
Cir. 1995), the Court stated that "the theory underlyMarEhese v. Lucagitations omitted)] is
that the municipality's failure tovestigate or discipline amountsddratification' of the officer's

conduct."



In Walker, the Sixth Circut distinguishedMarchesebecause the Court "imposed the
broad investigative responsibilities outlined Marchese upon the Sheriff in his official
capacity.”" Walker, 917 F.2d at 1457 ("The Sheriff is suedéhm his official capacity and in that
capacity, he had a duty to both know and actr)1998, the Sixth Circuit affirmed the dismissal
of a claim of supervisory liability based tre "failure to investigate" stating:

Young's claim against defendants McAninch and Goff is based solely on their

alleged failure to investigate def#ant Ward's behavior towards Young.

Although Young stated that defendantsAnanch and Goff had knowledge of

his allegations against defendant Ward, thissufficient to meet the standard

that they either condoned, encowdgor knowingly acquiesced in the

misconduct.
Young v. Ward1998 WL 384564 *1 (6th Cir. 1998). Theaee no accusations ahy individual
actions of any of the Defendants condoned, encouraged, or knowingly acquiesced in the

complained of misconduct.

C. Motion for Incompatiblity

On December 30, 2014, Perez filed a Motiobe@dGranted Incompatabilty. (ECF No. 6.)
Perez seeks to be granted incompatitddus against all Defendantdd. In general, an inmate
does not have a liberty interest in a particudacurity classification or in freedom from
segregation. Olim v. Wakinekona461 U.S. 238, 245 (1983). With no supporting details
provided in his motion other thahe request itself and the allegations already discussed in the
complaint itself as not meriting further actidghe Court DENIES Perez’'s Motion to be Granted
Incompability.

IIl. STANDARD FOR LEAVE TO AMEND

The Sixth Circuit has held that a districourt may allow a prisoner to amend his

complaint to avoid @ua spontelismissal under the PLRA_aFountain v. Harry 716 F.3d 944,

951 (6th Cir. 2013)see alsdBrown v. R.l, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.

10



22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).
Leave to amend is not required where a deficiency cannot be dmean 2013 WL 646489, at
*1; Gonzalez-Gonzalez v. United Sta®s7 F.3d 31, 37 (1st Cir. 200 T his does not mean, of
course, that eversua spontelismissal entered without prior tice to the plaintiff automatically
must be reversed. If it is crystal clear thfa plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{Grayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)in(“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shaaltkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahoheritless complaint that cannot be salvaged by
amendment comports with due process and dodasfnioge the right of access to the courts.”).
IV. CONCLUSION

The Court DISMISSES Perez’s complaint as to all Defendants for failure to state a claim
on which relief can be granted, pursuant2® U.S.C. 88 1915(e)(2)(B)(ii) and 1915A(b(1).
However, the court cannot conclutteat any amendment to Perezlaims would be futile as a
matter of law. Therefore, Perez is GRANTHERve to amend his complaint. Any amendment
must be filed within thirty (30) days of the datkentry of this order. Perez is advised that an
amended complaint supersedes the original tampand must be complete in itself without
reference to the prior pleading¥he text of the complaint muatlege sufficient facts to support
each claim without reference to any extranedosument. Any exhibits must be identified by
number in the text of the amended complaint andtrba attached to the complaint. All claims

alleged in an amended complaint must arise from the facts alleged in the original complaint or
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the first amended complaint. Perez may additional defendants praled that the claims
against the new parties arise from the acts and omissions set forth in the original or first amended
complaints. Each claim for relief must be sthin a separate count and must identify each
defendant sued in that countf Perez fails to file an anmeled complaint within the time
specified, the Court will asseasstrike pursuant to 28 U.S.£1915(g) and enter judgment.

Perez shall promptly notify the Clerk ohyachange of address or extended absence.
Failure to comply with these requirements, ay ather order of the Coyrmay result in the
dismissal of this case without further notice.

IT IS SO ORDERED.
s/JamesD. Todd

AMESD. TODD
UNITED STATESDISTRICT JUDGE
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