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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION
CASSANDRA HICKS,
Plaintiff,
V. No0.14-1345

BENTON COUNTY BOARD OF
EDUCATION,

Defendant.

ORDER DENYING MOTION FG&R RECONSIDERATION

I. INTRODUCTION AND BACKGROUND

The Plaintiff, Cassandra Hicks, filed her initial complaint against the Defendant, the
Benton County, Tennessee, Board of Edioca("BCBOE”), on December 22, 2014 (Docket
Entry (“D.E.”) 1), and an amended pleadingJame 17, 2015 (D.E. 39). She alleged retaliation
in violation of § 504 of the Rebditation Act, 29 U.S.C. § 794Title Il of the Americans with
Disabilities Act, 42 U.S.C. § 12203; the Fisimendment to the United States Constitution,
pursuant to 42 U.S.C. 8§ 1983; and the TersmdBublic Protection Act, Tennessee Code
Annotated § 50-1-304 (“TPPA”).

In an order entered December 1, 2016, this Cguanted in part andenied in part the
Defendant’s motion for summary judgment (fi@rder”). (D.E. 95.) Specifically, the Court
dismissed Hicks’ First Amendment retaliatiamd TPPA claims. Before the Court is the
Plaintiff's motion for reconsideten of the Order. (D.E. 97.)

II. STANDARD OF REVIEW

Rule 54(b) of the Federal RuletCivil Procedure provides that,
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[wlhen an action presents more than cftem for relief -- whether as a claim,
counterclaim, crossclaim, or third-partlaim -- or when multiple parties are
involved, the court may direct entry offiaal judgment as to one or more, but
fewer than all, claims or parties only ifetlcourt expressly determines that there is
no just reason for delay. Otherwisgny order or other decision, however
designated, that adjudicates fewer than all the claims or the rights and liabilities of
fewer than all the parties does not end th®aas to any of the claims or parties
and may be revised at any time beforeaghty of a judgment adjudicating all the
claims and all the partiesghts and liabilities.

Fed. R. Civ. P. 54(b). The Local Rules of thistdict permit a party tonove, pursuant to Rule
54(b), for the revision of an interlocutoryder on a specific showing by the movant of
(1) a material difference in fact or lawofn that which was presented to the Court
before entry of the interlocutory orderfehich revision is saeght, and that in the
exercise of reasonable diligence thetpapplying for the revision did not know
such fact or law at the time of the inteutory order; or(2) the occurrence of
new material facts or a change of law acing after the time of such order, or (3)
a manifest failure by the Court to conmidmaterial facts odispositive legal
arguments that were presented to ther€before such interlocutory order.
LR 7.3(a)-(b). Motions to reconsider intenwory orders brought on other grounds are not
permitted. LR 7.3(a). The LocRlule further provides that
[n]Jo motion for revision may repeahy oral or written argument made by the
movant in support of or in opposition the interlocutory ater that the party
seeks to have revised. Any party or coungab violates this restriction shall be
subject to appropriate sdimm, including, but not limité to, striking the filing.
LR 7.3(c).
lll. ARGUMENTS OF THE PARTIES AND ANALYSIS
Plaintiff challenges the following determinai® of the Court, citig the first and third
bases for revision listed Local Rule 7.3(b):
(2) This Court’s ruling on whether Eks’ speech was made as a private
citizen does not reflect the lateSupreme Court ruling or other Sixth

Circuit precedent. [(Claim I.)]

(2) The Court’s ruling failed to considehat when an official with final
policymaking authority ratifies a subandte’s decision, there is municipal



liability for that action. It also ovoked the fact that the directive for
the gag order came from the DirectdiSchools himself. [(Claim II.)]

3) The Court’s ruling on municipal lidiy for the First Amendment claim
regarding reports to [the Tennesdeepartment of Children’s Services
(“DCS™)] fails to consider proof that the person retaliating against Hicks
convinced the final decision-makerterminate her. [(Claim IIl.)]
A. Claiml|

Claim | addresses the Court’s decision with respect to Hicks’ speech as a private citizen.
Three distinct categories of speech were idiedtiby the Plaintiff in her response to the
dispositive motion and separately aglsBed by the Court in the Order:

(1) speaking out against the school’s violation of her daughter’s [Individualized

Education Plan] to school officials anle Office of Civil Rights; (2) speaking

out to answer parents’ queEss about the lack of special education services for

their severely disabled children; and (3) arranging for DCS to be contacted about

child abuse that the school was attempting to cover up.

(D.E. 89 at PagelD 3700-01.) The Court found tiate of these types of speech was protected
by the First Amendment.

As noted in the Court’s opinion, speech falighin the purview of the Constitution if it is
spoken by a “private citizen” on a “matter péiblic concern.” (D.E. 95 at PagelD 4359.)
Generally, the speech of a private citizen is pretéethile that spoken as part of the plaintiff's
official duties is not. See Tompos v. City of Taylor, 644 F. App’x 678, 680 (6 Cir. 2016). A
plaintiff asserting a First Amendment retaliaticlaim must also demonstrate that the adverse
action suffered by her was motivated asein part by her protected speecBickerstaff v.
Lucarelli, 830 F.3d 388, 399 (6th Cir. 2016). The Rtifi's objection to the Court’s ruling

focuses on whether the speech was made by Hickgsasate citizen or fell within the ordinary

course of her employment and, thus, formed agfdrer official dutiesas a teacher’s aide.



The Court determined that the first catggof speech did not touch on a matter of public
concern and, accordingly, did not reach the question of whether the statements were made by
Hicks as a private citizen. Therefore, theu@oreads the instant rion as containing no
objection to that ruling.

The basis for the Court’s conclusion asthe third classification of speech was that
Plaintiff had failed to establisihe causation requirement. In making its determination, the Court
expressed its willingness to assume for purpasesrgument that thisategory of speech was
protected-

Thus, the Court’s ruling that Hicks wast speaking as a private citizen applaetly to
the second category -- statements to paregit special education students at Big Sandy
concerning the lack of special education servicése Court’s discussioherein will therefore
be limited to this speech.

Plaintiff posits that the Court failed t@msider the United States Supreme Court’s 2014
decision inLane v. Franks, 134 S. Ct. 2369 (2014), and its progenkirst, this assertion is
without merit, as the Court specilly addressed and considereahe as well as the relevant
Sixth Circuit cases in making its determioati Second, Hicks has itteer shown nor argued
that any of the circumstances permitted under tbal lale for a motion toeconsider exist here.
She did not present agal argument concernirigane in her summary judgment briefing, even
though it was decided two years prior to thied of the Defendant’s dispositive motiénNor

has she claimed she was unaware of the Supremd’€ruling. Thus, Rlintiff has pointed to

'Plaintiff's insistence throughout her motion faconsideration thahe Court erred in
finding that she made statements in tbédegory as part of her official, @ad hoc, duties is
devoid of merit. Even a cursory readingtbé opinion reveals that the Court made no such
ruling.

’Indeed, the cases cited by Hicks in haspanse to the motion for summary judgment
relating to the First Amendment retaliation issue predaded.
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no material difference in fact or law from thaegented to the Court before its issuance of the
Order and that in the exercise of reasonable diligence she was unaware at that time. Nor has she
shown a manifest failure by the Court to consider material facts or dispositive legal arguments
presented to the Court in the summary judgmeiefibg. Rather, a review of the instant motion
reveals only her disagreement with the Court’s application of the relevant precedent to the facts
of this case, an issue properlyspd to the Sixth Circuand one that lies oside the scope of a
motion for the revision of an int@dutory order under the local rul€ee LR 7.3(a). The motion
for reconsideration as to Claim | is DENIED.
B. Claimll

The Court noted in the Order that, whitee Defendant sought summary judgment as to
“all” the Plaintiff's claims, it presented no argument on the merits of the First Amendment prior
restraint claim. $ee D.E. 95 at PagelD 4357-58.) Insteadasserted only it any alleged
actions of Big Sandy Principal Marty Caruthersastraining Plaintiff's speech were insufficient
to impose liability on the Defendant based oten his employment by the BCBOE. In her
response to the dispositive motion, the Pl#imgcognized the narrow scope of the argument
supporting dismissal of the claistating in a footnote that

[tihe only argument BCBOE made regamgliHicks’ Prior Restraint of Speech

claim under the First Amendment was witkgard to municipal liability.

Therefore, if this Court rules that murpal liability does exist, then Hicks’ Prior

Restraint of Speech claim should proceeditd. trif this Courtis to rule on other

aspects of the Prior Restraint issue, Hiekaild respectfully request to be able to

brief those issues.
(D.E. 89 at PagelD 3698 n.1.) The Court agregl thie Defendant that, ase school principal
was not a final policymaker for purposes of33, his actions could nbind the municipality.

Out of an abundance of caution, howgtke Court directed the Plaiffit in light of its ruling, to

“advise the Court within ten days the entry of [the Order] whieér she intends to continue to



pursue relief for prior restraimdf speech.” (D.E. 95 at PagelD 4358.) The Court would then
determine whether additional briefing was necessary.

On December 5, 2016, Hicks advised the Cthat “[a]lthough [she] certainly would not
wish to place undue burden on the Court reggint to perform additional briefing,” she did
“wish to preserve her claim for purposes of appeéD.E. 96 at PagelD 4387.) Upon review of
the filing, it remained unclear todlCourt exactly what Plaintiff's tantions were on the matter.
Nine days later, Hicks filed the instant motioraigling the Court failed to consider Florence’s
alleged direction and ratdation of Caruthers’ acts prior restraint.

The question of whether Plaintiff intendedparsue the prior restraint claim before this
Court has clearly then been ansager With respect to her challengnunicipal liability for prior
restraint of speech based on any actionSlofence was not considered by the Court because it
was not raised in the motion for summary judgme@ourts are not required to “conjure up
guestions never squarely presented to them” or seek out arguments on a party’sJosiealf.
Marie Brennan, Civ. Action No. 4:16-03757-MGL, 201WL 86134, at *1 (D. S.C. Jan. 10,
2017). Because the issue was not a dispositive legal argument presented to the Court prior to
entry of the Order, it is not an appraig subject of a motion for revision.

Further, although the Court now has before it briefing by Hicks on the prior restraint
issue, the Defendant has made no request toisitsnown briefs or to extend the dispositive
motion deadline. Thus, as the Court is left to assume the BCBOE does not seek summary
judgment on this question, it will proceed to trial.

C. Claimlll
In this claim of error, the Plaintiff comtds the Court failed to consider proof that

Caruthers convinced Florence, the finalliponaker for the BCBOE, not to renew her



employment because of her reports to D@®ua abuse. However, she has pointed to no
evidence, either in response to summary judgraem support of recomseration, showing that
Caruthers communicated to Flooenany suspicions that Hicks was involved in complaints to
DCS or threats made to her regarding such tepdfor that reason, the Court found Hicks failed
to establish that the DCS complaints wéne moving force behindhe nonrenewal of her
employment. Claim Ill is DENIED.
IV. CONCLUSION
For the reasons set forth herein, thation for reconsideration is DENIED.
IT IS SO ORDERED this 31st day of January 2017.

s/J. DANIEL BREEN
CHIEF UNITED STATESDISTRICT JUDGE




