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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

PGT TRUCKING, INC,

Plaintiff,
V. No. 15-1032
CLAY JONES

Defendant.

ORDERCONDITIONALLY GRANTING PLAINTIFF'S
MOTION TO DISMISS WITHOUT PREJUDICE

Before the Court ishe April 27, 2015, motion of Plaintiff, PGT Trucking, Inc. ("PGT"),
for voluntary dismissal of the case without prejudice pursuant to Rule 41(a)(2) oédkeaF
Rules of Civil Procedure. (Docket Entry “D.E.” 14.) Defendant, Clay Jones, reshaargeing
that dismissal is appropriate, but that it shouldMie prejudice, andhe should be awardehis
litigation costs. (D.E. 19.) Plaintiff has replied, (D.E. 23), and the motion is niywsv for
disposition. For the reasons discussed below, the motidh be granted, subject to certain
conditions.

Background

The following facts are taken from the complaint. PGT, an intersbadight
transportation company, has several agents in various parts of the cowhiiginig at one time,
Donald L. Mollette.Mollette and PGT executed an agency agreement that prohibited Mollette
from soliciting PGT’s customers for two years after the entifcontract It alsobarredhim
from acting through another individual to enlist or solicit the services of amgpéemdient

contractor or ownefoperator who had a business relationship with PGT. Jones, a Tennessee
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residentworked forMollette during his agency relationship with PQii.his answer, Defendant
states that he was nbftollette’s employeédout provided services to Mollette as an independent
contractor.Plaintiff also considers certain information in its possession to be propmeitya
trade secret, including informationlaied to its customers, rates, and the owmgerators and
independent contractors that work with the compaiilgen thisdatais on its computer system,
PGT protects it with passwasd

At some point, Jones began doing business in competition with P@ntifiPlclaims
that, to facilitate this business, Jones accessed confidential informatitrappewith the
assistance of Mollette. Further, PGT states that some of the accessed ioformas
passwordarotected. According taghe company, “Jones. .. used this information to entice
owner-eperators or independent contractavgy from PGT.” (D.E. 1 17.) The company also
avers that Jones used its passwmnatected informatiomegardingrates and customers to “go
into direct competition with PGTand “to lure accounts away from PGTI8( Y 18-19

On February 18, 201®laintiff filed suit, claimingthat these events constituted a breach
of Jones’s duty of loyalty to the company and an appropriation of trade secretstioviofdhe
Tennessee Uniform Trade Secrets @dTSA), Tenn. Code Ann. 88 425-1701 to -1709PGT
now moves to voluntarily dismiss this case without prejudice umtdde 41(a)(2). Jones
respondedn opposition, stating that thelaims should be dismissedith prejudice, and he

requests fees under the TUTSA or, in the alternative, as a condition to a grantisgalism

Analysis
Rule 41
Rule 41(a) of the Federal Rules of Civil Procedure governs voluntary dismisgal. R

41(a)(2) applies in cases where the opposing party has filed either an answeroton for
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summary judgment and not all of the parties consent to the danfseeFed. R. Civ. P.
41(a)(1H2); Jones v. W. Reserve Transit Au#b5 F. App’x 640, 643 (6th Cir. 201Z)lere,
Defendant hasotagreed to aismissal andhe hasfiled an answer to Plaintiff’'s complainsde

D.E. 11), making Rule 41(a)(2) controlling. In relevant part, Rule 41(a)(2) provides that
“[e]xcept as provided in Rule 41(a)(1), an actioryipa dismissed at the plaintdgfrequest only

by court order, on terms that the court considers proper.” The decision of whether toRuént a
41(a)@) motion is tommif{ted] to the district cours sound discretion. . .” Smith v. Holston
Med. Grp., P.G.595 F. App’'x 474, 4716th Cir. 2014) In determiningif dismissal will be
allowed the Court must consider whether permitting voluntary dismissal wiuse the
nonmovant to suffer ‘plain legal prejudice,” as opposed to theré prospect of a second

lawsuit.” 1d. (quotingGrover v. Eli Lilly & Co, 33 F.3d 716, 718 (6th Cir. 1994)

Il Existence of an Absolute Defense

Voluntary dismissatesuls in “plain legal prejudice,” and is therefore impropavhén
the law clearly dictates a result for the defendant .” Id. (quoting Grover, 33 F.3d at 719).
When thedefendant is clearly entitled to prevaiit is unfair to subject him to continued
exposure to potential liability by dismissing the case without prejlidizeaver, 33 F.3d at 719
(citing lkospentakis v. Thalassic S.S. Agereys F.2d 176, 177 (5th Cir. 199®hillips v.
lllinois Cent. Gulf R.R.874 F.2d 984, 987 (5th Cit989) Kern v. TXO Production Corp738
F.2d 968, 970 (8th Cil1984). As Jonescontends that the Court magnsiderthe merits of the
claim soughto be dismissedeinsiststhat dismissabf PGT’s lawsuitshould be with prejudice
becausats breach of the dutpf loyalty and TUSTA claims are “facially invalid and fail as a

matter of law.” (D.E. 19 af.) In making that merits analysithe standardised by the Couis
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whether “the lawclearly dictatesa result for the defendantGrover, 33 F.3d at 719emphasis
added).

Defendant contends thBRtaintiff does not state a valid claim under the TUTSA bsea
the information Jones was alleged to have appropriated did not constitute a tradéHse@ises
two arguments to this effeciince“easily ascarinable information” cannot constitute a trade
secret under Tennessee ldefendant first asserts thahe names ofPGT’s] valued drivers
[listed] on its Facebook and [T]witter accounts dig newsletters publicly available on [its]
welbsite’ do not guate totrade secrest (D.E. 19 at 8.) Second, Jonesintainsthat “PGT does
not allege that [he] took any information from [the company] or that he used anyation to
compete with PGT while he was still working [there]lt.] He furthercompares‘the rate
information and customer relationships [he] remembered” with “an employee'®mbered
information’ and relationships with customers” that do not qualify for trackesprotection.Il.
at 8-9.)

Jones’s assertions regarding PGT's social madiwavity fall short.Underthe TUTSA,
information qualifies as a trade secret only if it S[ihe subject of efforts that are reasonable
under the circumstances to maintain its sectébgnn. Code Ann. 87-25-1702(4)(B)- At this
stage, the record doesot contain ay evidence that PGTactually shared confidential
information on social media, and, moreovagnesdoes not claim that Plaintiffisclosedany
informationrelated to its rate€€ven acepting,arguendg Defendant’'sassertions as trube has

not pointed to any authority that shows heclsarly entitled to prevail on this pointn fact,

! Hollister, Inc. v. TrarSel, Inc, 223 F. Supp. 141, 147 (E.D. Tenn. 196®)e authority thaflonescites
in support of the proposition that “easily ascertainable information dmtesonstitute a trade secretpredates the
effective date of the TUTSA by a full 36 yeaBe2000 Tenn. Pub. Acts Ch. 6471% (“This act takes effect on
July 1, 2000.. .."). To the extent the standards it applies differ from the TUTSAuirements, the statute
controls.SeeTenn. Code Ann. 87-25-1708(a).
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“[e]ven if [he] could have obtainediridividual pieces of informationby other means, the
integration and aggregation of it may be deemed confidentialrada secret.Hamilton-Ryker
Grp., LLC v. KeymanNo. W200800936COAR3CV, 2010 WL 323057, at {T'®nn. Ct. App.
Jan. 28, 2010) (Kirby, J.Moreover, “@rtain substantive elements, like reasonablenessare

so fact bound that they should nally be reserved for the jury ‘unless there is only one
reasonable determination possiblesed on the evidence produced by the pdrtiesyder v.
Kohl's Dep’t Stores, In¢.580 F. App’x 458, 46362 (6th Cir. 2014)see alsaNiemi v. NHK
Spring Co, 543 F.3d 29, 301 (6th Cir. 2008Japplying Ohids version of the Uniform Trade
Secret Act but recognizing as a general proposition that “whether efforts taken to malrgain t
secrecy of a trade secret are reasonable under the circumstances depends on starcasum
... and that the determination ordinarily represents a question for thd.juBresently
therefore,it would be premature to find that Plaintiff's secrecy measures wereimenffas a
matter of law.

Likewise, the Court would attastilyby acceting Jones’s reasoning that he relied solely
on his memories and existing relationships rather than misappropriating a seads. At
common law, Tennessee provided proteciipsome case® “confidential business information
such as customer lists, knowledge of the buying habits and needs of partiaés, dnd
pricing information. ...” HamiltonRyker 2010 WL 323057, at *13quoting Douglas F.
Halijan, The Past, Present, and Future Bfade Secrets Law in Tennessee: A Rtiacter’'s
Guide Following the Enactment of the Uniform Trade Secrets3&ct). Mem. L.Rev. 1, 13
(2001). The TUTSA's definition of a trade secretnsore expansive than the standard version of

the Uniform Trade Seet Act, and it fs sufficiently broad to include information which at

2 Ohio law uses the same language as the TUTSA in stating tiiatle secret must be “the subject of
efforts tha are reasonable under the circumstances to maintain its se€@baayRev. Code Ann. 8333.61(D)(2).
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common law would have been considered confidential informatidnat *14. As Defendant
correctly noted, however, “an employeeremembered informatiomnd relationships with
customes'” are typically not considered trade secrets under TennesseRrlaauctiveMD, LLC
v. 4UMD, LLG 821 F. Supp. 2d 955, 961 (M.D. Tenn. 20{dyoting PartyLite Gifts, Inc. v.
Swiss Colony Occasion246 FE App’'x 969, 973 (6th Cir2007). Nevertheless,he complaint
specificallyalleges that Jones used PGT’s confidential information relaticgdtmmers, rates,
and owneroperators or independent contractorsctonpete withthe company(SeeD.E. 1
191042, 15f19.)3 In the final analysis, the informatiomay amount to no more than
Defendant’'s memories, recollections, and relationsipsthis recordthough,the Court cannot
make such a determinatiofihe informationmight ultimatelyfail to meet the standard forade
secretprotection butthe law doesot yet dictate a result in Jones’s fauagarding the TUTSA
claim.*

As to the breach of the duty of loyalty clailefendantargues thathe “had no
employment relationship or contractual relationship with PGT that would creatg afdoyalty
to [it].” (D.E. 19 at 7.) He further contends that, assuming that a duty of loyialtgxist, the
TUTSA preempts such elaim becausét is “basedsolely on the alleged misappropriation of
trade secrets.(ld. at 8.) Accordingly, Defendant maintains that Plaintiff's breach of loyalty

claim lacks merit.

3 Although the complaint alleges that Jones, perhaps with Mollette’saassis used protected information
“to go into direct competition with PGT,D(E. 1 118), it is ambiguous as to whether this occurred while Defendant
was workingfor or with the company. However, Jones has pointed to no authority showingrtfiségpropriation
claim requires competition during an ongoing business relationship, @idJthSA does not appear to incorporate
this requirementSeeTenn. Code Ann. 87-25-1702(2) (defining “misappropriation”).

“ Becausehe TUTSA claimdoes nofail as a matter of lawthe Courtcannot presentlgonclude thaPGT
broughtit in “bad faith,” as required for an award of feesJonesSeeTenn. Code Ann. 87-25-1705; Wyndham
Vacation Resorts, Inc. v. Wesley Fin. Grp., |LIND. 3:12CV-559, 2013 WL 785938, at *11 (M.D. Tenn. Feb. 28,
2013) (“Tennessee has not defined ‘bad faith’ underattorneys’ fees provision, but ‘other States have concluded
. .. that bad faith “requires objective speciousness of the plaintiffsiclai and ... subjective bad faith in bringing
or maintaining the claim.”” (alterations in original) (qued Degussa Admixtures, Inc. v. Burn&?7 F App'x
530, 534 (6th Cir2008)).
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At the outset, whether Jones had an employment or contractual relationshipGilith
sufficient to gve rise to a duty of loyalty depends on factd&@agreementshat cannot be
resolved at this point in the proceedingader Tennessee law, “employees owe a fiduciary duty
of loyalty to their employers Comm’rs of PowellClinch Util. Dist. v. Util. Mgmt Review Bd.

427 S.W.3d 375, 389 (Tenn. Ct. App. 204djing Efird v. Clinic of Plastic and Reconstructive
Surgery 147 S.W.3d 208, 219 (Ten@t. App. 2003)),appeal denied(Tenn.Nov. 13, 2013)
Jones states that he acted as an independent cont(§e®bD.E. 11 Y4.) But PGT has never
accepted thischaracterizationand nothing in the record conclusively establishes Plaintiff's
status Defendant, therefore, is not clearly entitled to prevail on this point.

Nonetheless, the TUTSA preemm@®GT’s breach of loyalty clan. By its terms, le
statute“displaces conflicting tort, restitutionary, and oth&ennesseelaw . . . providing civil
remedies for misappropriation of a trade secret.” Tenn. Code A4n281708a). It does not
displace “[o]thercivil remedies that are not based upon misappropriation of a trade,secret
however.ld. § 47-25-1708(b)(2). The Tennessee Supreme Court has not yet interpreted the scope
of the TUTSA's displacement, but oth&tiate and federal courts haappliedthe “same proof”
standard, undewhich “a claim will be preempted when it necessarily rises or falls based on
whetherthe defendant is found to have ‘misappropriatedrade secrétas those two terms are
defined in thg TJUTSA.” Hauck Mfg. Co. v. Astec Indus., In875 F. Supp. 2d 649, 658 (E.D.
Tenn. 2004) see alscPartylLite Gifts 246 F. Appk at 976 (endorsingdauck; ProductiveMD,
LLC v. 4UMD, LLC 821 F. Supp. 2d 955, 963 (M.D. Tenn. 20{fbilowing Hauck; J.T.
Shannon Lumber Co. v. Barreio. 2:07€V-2847JPM-CGC, 2010 WL 3069818, at *11 (W.D.

Tenn. Aug. 4, 2010fsame);Ram Tool & Supply Co. v. HD Supply Const. Supply,, ING.

® Accordingly, the Court need not reach the issue of whether, under Tennasseanlindependent
contractor owes a duty of loyalty to an entity engaging his or her services

7



M2013-02264C0OA-R3CV, 2014 WL 4102418, at *12 (Tenn. Ct. App. Aug. 19, 2q&d)ne).
Stated differently, if proof of a nonfT]UTSA claim would also simultaneously establish a claim
for misappropriation of trade secrets, it is preempted irrespective of whatepius elements or
proof were necessary to establish Hauck 375 F. Supp. 2d at 658iting Smithfield Ham &
Products Co. v. Portion Pac, In@Q05 F. Supp. 346, 350 (E.D. Va. 1995)).

Courts addressing TUSTA'displacemenbf duty of loyalty claims under the “same
proof” standard have found thatoyalty claim is preemptedhen the alleged breach is based on
a misappropriation ofrotected informationSee ProductiveMD 821 F. Supp. 2dt 964;
PartyLite Gifts, Inc. v. Swiss Colony Occasioh®. 3:%-CV-170, 2006 WL 2370338, atr*
(E.D. Tenn. Aug. 15, 2006pff'd, 246 F. App’'x 969 (6th Cir. 2007Ram Toal 2014 WL
4102418, at *6. To the extent plaintiff alleges that a defendant has “otherwise engaged in
conduct adverse tpts] interests’ however,the claim is not preempted.T. Shannon Lumber
2010 WL 3069818, at *112 see also Ram Tool 2014 WL 4102418, at 7
(“UnderHaucKs ‘same proof'standard, a common law breach of fiduciary duty/loyalty ctaim
and its derivative claimsthat are not grounded in the misappropriation of trade secrets are not
preempted by TUTSA). Here, although PGT alleges that Jones competed with it, “entice[d]
owner—operatorsr independent contractors away from [the company],” and “lure[d] accounts
away from PGT,” ithasconsistently claimed that he “used [the] information” to do so. (D.E. 1
1117-20.)The factual basis for the loyalty claimusrelies on the misappropriation of protected
information Therefore,proving this cause of actiorwould also establish a TUTSA claim,
assuming the information actually constituted a trade sébeeRam Toal 2014 WL 4102418,
at *16 (“UnderHauck insofar as Ram Tool seeks to rely upon misappropniatf a trade secret
as the factual basis for its common law breach of fiduciary duty/loyality csuch claim would,
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obviously, ‘also simultaneously establish a claim for apisropriation of trade secretahd
therefore, is preempted by TUTSAcitation omitted))®

PGT maintains however, thait may alternatively plead the TUTSA and loyalty claims,
using the latter as a backstop “if no trade secret exatsl] a TUTSA claim would not exist.”
(D.E. 23 at 5.) This position lacks merit under the “same proof” stanttattis framework,
“plaintiffs alleging theft or misuse of their ideas, data, or other commerciallyabla
information are confined to the single cause of action provided Oy thESA.” Hauck 375 F.

Supp. 2d at 659. Moreovdiauckexpressly rejecte@laintiff's argument:

A claim cannot be preempted or not preempted based entirely upon whether or
not the information at issue qualifies as a trade secret. If the informat#omade
secret, the plaintiff's claim is preempted; if not, the plaintiff has no legal ihteres
upon which to base his or her claim. Either way, the claim is not cognizable.

Id. at 657 see alsoRam Toqgl 2014 WL 4102418, at 8. Understood proper/ythe TUTSA
“creates one class of protected confidential intaagibbperty and provides the exclusive cause
of action for theft or misuse therébHauck 375 F. Supp. 2d at 66RGT specifically allegs
misuse of its allegedly confidential informati@s the basis of its loyalty clajnso TUTSA
preemption applieBecause‘the law clearly dictatea result” in Jones’s favan this claim the
Court may not Subject him to continued exposure to potential liability by dismidgihgvithout
prejudice” Grover, 33 F.3d at 719. Therefore, the granPddintiff's motionwill be conditioned

on dismissalwith prejudiceof its duty of loyalty claimIn the alternative, PGT may choose to
“withdraw [its] request for voluntary dismissaMichigan Surgery Inv., LLC v. Arma627 F.3d

572, 57576 (6th Cir. 2010)requiring, ‘Where dismissal with prejudice is the conditiotinat a

® Although the court ifRam Tookeventually concluded that a portion of the plaintiff's duty of loyaltyrolai
wasnot preempted, it did so based on a feature of Tennessee state procedural thes fib@d¢ral system does not
share SeeRam Toal 2014 WL 410248, at *17.
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district court give notice and an opportunity for the plaintiff to withdraw the motion for

voluntary dismissal).

[I. GroverFactors

As to the remaining TUTSA claim, iGrover, the Sixth Circuit alsoadopted a
multifactor test to “determin[ejvhether a defendant will suffer plain legal prejudice” from a
voluntary dismissal without prejudic&rover, 33 F.3d at 718. Under this test, the Court
considers (1) “the defendasteffort and expense of prepaoat for trial,” (2) “excessive delay
and lack of diligence on the part of the plaintiff in prosecuting the att({@,“insufficient
explanation for the need to take a dismissahd(4) “whether a motion for summary judgment
has been filed by the defeadt.” Id. (citing Kovalic v. DEC Int'l, Inc, 855 F.2d 471, 474 (7th
Cir. 1988); see alsdHolston Med. Grp.595 F. Appx at 477 (reaffirming the test). As to the
first and fourth factors, Jones does not claim that heekpsndedsubstantiakffort orincurred
greatexpense in preparation, and he has not filed a motion for sunjudgiypent. At the outset,
then, hese consideratis weigh in favor of dismissal without prejudice.

Jones argues that PGT *“failledd diligently pursue its clais for a preiminary
injunction.” (D.E. 19 at 6.The thrust of Defendant’s argument is tttet companystated that it
would seeka preliminary injunction against him, th&GT never actually moved for the
injunction or posted a bond foit, andthat Plaintiff's “viside lawsuit” has harmed and will
continue to harm Jones “with regard to future employment and future business oppsrtuniti
(Id.) Defendant’s reasoning on this point is flawed. The appropriate test under thgsigonom
whether there wasomedelay or &ck of diligence; rather, the dilatory behavior must have been
“excessivé Grover, 33 F.3d at 718 (citingovalic, 855 F.2dat474). “Not all delay is excessive,

and not all litigation choices are the result of a lack of diligénbeiovo v. WhitacreNo.
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2:10-CV-240, 2010 WL 3825376, at *3 (S.D. Ohio Sept. 28, 20M@}thing in Rule 65 of the
Federal Ruls of Civil Procedure or in this Court’s local ruleppearsto require a movant to
apply for a preliminary injunction withirthree months from the lawsisit initiation—the
timeframe Jones’s rationale would require. Further, the fact that PGT pesteda bond is
irrelevant. The Courhas “broad discretion igetting” the amount oiny applicabldoond under
Rule 65(¢, Static Control Components, Inc. v.Xoeark Intl, Inc., 697 F.3d 387, 400 (6th Cir.
2012)(citation omitted)aff'd, 134 S. Ct. 1377 (2014and such &dond need not be posted until
the injunction is actually issuedeeFed. R. Civ. P. 65(cKelly Servs., Inc. v. Noretta95 F.
Supp. 2d 645, 6652 (E.D. Mich. 2007%)11A Charles Alan Wright, et alFederal Practice &
Procedure: Jurisdictior§ 2954 (3d ed. 20)33"[l] t is settled that security need not be posted at
the time interlocutory injunctive relief is applied for. .”). The remainder of Defendés
argument addresses the harm he may be caused through the threat of anotheil teetsete
prospect of a second lawstihowever, is insufficient to create plain legal prejudiétlston
Med. Grp, 595 F. Appk at 477 (quotingGrover, 33 F.3d at 78). Jones has simply not shown
that any delay was excessividhis factor, therefore, does not weigh in favor of dismissal with
prejudice.

Additionally, Defendantontends that PGT’s explanation for the dismissal “is devoid of
substance.” (D.E. 19 at 6.) @lcompany stated that it is “seeking a dismissal because [it] has
decided to pursue its claims against Mollette before proceeding against Jones.” (D.E1
3.) It further maintained that this course of action “may avoid unnecessaryiditigaists and
expenses, as PGT may sufficiently resolve this claim in its action addwoittte.” (1d.)
Defendant counters that the company has “give[n] no explanaba@n action against Mollette
could possibly resolve” its claims against Jonesvany'PGT no longer needs to enjoin” him
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from competing with the company. (D.E. 19 a{7§ While Plaintiff’'s support for its position
might seem minimal, parties seeking dismissal without prejudteel nogive exact or detailed
reasoning for their actions $ong as there is some logical justificatiaspecially when other
factors weigh in favor of dismissal without prejudi€@ompare Quiktrak, Inc. v. Hoffman
1:05-CV-384, 2005 WL 2465735, at =B (W.D. Mich. Oct. 6, 2005) (finding sufficient the
plaintiff s need to dismiss “so that it is not precluded frofiilimg if additional facts are
revealed”) with Allen v. Abbott Lab, 11-146-DLB, 2012 WL 10508, *A{E.D.Ky. Jan.3, 2012)
(holding that the plaintiffsexplanations were inadequate because theynftoset forth the
standard for dismissal without prejudice, do not cite any case law, and do notlpainfpfacts
in support of their position that dismissal without prejudice would be suitaBl€’)’s desire to
seek a remedy from Mollette before désgiwhether to pursue it claims against Jones meets this
threshold. This factor, therefore, supports dismissal without prejadiceell Because all the
aboveconsiderations weigh in Plaintiff's favor, the Court finds tt&fTUTSA claim should be

dismissed without prejudice, subject to the conditieacribedelow.

V. Conditions orDismissalof the TUTSAClaim

Rule 41(a)(2)’s language permits the Court to “condition” the grant of the motion on the
acceptance of terms it finds appropriddedgeport Music, Inc. v. UniversaMCA Music Pub.,
Inc., 583 F.3d 948, 953 & n.2Z6th Cir. 2009) The Court’'s determination of the proper
conditions for dismissal is guided by the purpose of the—+ltie protect the nonmovant...
from unfair treatment W. Resrve 455 F. App’x at 643 (quotin@ridgeport Musi¢ 583 F.3dat
953. “A Rule 41(a)(2) dismissal may be conditioned on whatever terms the distrittdeems
necessary to offset the prejudice the defendant may suffer from a diswitbgalt prejudicé.

Bridgeport Musi¢ 583 F.3d at 954itations omitted)
12



“[Clourts freqently award costs and attorneyises when a plaintiff dismisses a suit
without prejudice under Rule 41(a)(2)NVagner v. Circle W MastiffdNo. 2:08CV-431, 2010
WL 2640063, at *3 (S.D. Ohio June ZH)10)(citing Degussa Admixtures, Inc. v. Burnet?1
F. Supp. 2d 848, 852 (W.D. Mich. 200aff'd, 277 F. App’x 530 (6th Cir. 2008).uckey v.
Butler Cnty, No. 1:05CVv388, 2006 WL 91592, at *4 (S.D. Ohio Jan. 13, 2006ne purpose
for such awards is to reimburse the defendant for the litigation costs incurredy iofvtee risk
faced by the defendant that the same suit will be refiled and will impose dwglieapenses
upon him! Degussa471 F. Supp. 2dt 852 (citations omitted). Here, both p&s$ acknowledge
the fact that PGT may refile suit against Jeras least in the event that it is not satisfied with
any relief obtained against Mollette. The threat of Defendant incurrinicdtipe costs and
expenses therefore exists.

Under these circumstances, some indveconditioned dismissal without prejudice
upon the plaintiff paying costs, including reasonable attorneys’ fees, in the ievefiles a
similar action against the defendarBee, e.q. Jeffries v. Missouri Metals, LLCNo.
4:13CV-1921 JAR, 2014 WL 1846305, at *3 (E.D. Mo. May 8, 20Hi)l v. Ford Motor Co,
No. 408CV012, 2008 WL 2811309, at *2 (S.D. Ga. July 21, 20@8Loy v. Whirlpool Corp.
204 F.R.D. 471, 475 (D. Kan. 2001). The Court finds this approach appropriate cagbis
Dismissal without prejudice shall be conditioned upon PGT agreeing to pay Jamesigcosts
in defending this action, including his reasonable attorneys’ fees, if itfil@®@a similar action
against him. The determination of such costs and fees shall be made at the tiniegf3ek
Jeffries 2014 WL 1846305, at *3Alternatively, Plaintiff may choose not to accept this
condition, withdraw its motion to dismissand move forward with theud. SeeMichigan
Surgery 627 F.3d at 577.
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Conclusion
For the reasons stated above, Plaintiff is ORDERED to respond within elevenatays f
the entry of this order either accepting the conditions imposed by the @outhdrawing its
motion for voluntarydismissl. If PGT accepts the above conditions, the Court will enter an
order dismissing its duty of loyalty claim with prejudice, dismissing its TUTSA claittmouwt
prejudice, and requiring it to pay the costs, including reasonable attorneys’ féesdd

incurred in this action in the event it later refiles a similar suit.

IT IS SO ORDERED thigth day of July 2015.

s/ J. DANIEL BREEN
CHIEFUNITED STATES DISTRICT JUDGE
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